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P R E F A CE. 


H E notes from which the following ſheets have 
been compiled were originally taken in a courſe of 
private ſtudy. This circumſtance the Reporter thinks 


proper to mention, as, in part, accounting for what 


might, otherwiſe, be thought a want of uniformity in the 
method adopted. Reporters, in general, and eſpe- 


cially the more recent, have choſen one of the two fol- 
lowing manners of arranging their matter; namely, 


either by giving the arguments of the counſel in each 
cauſe, in the order in which they reſpectively ſpoke ; or 
by reducing the ſubſtance of the reaſoning on each 


XZ ſide of the queſtion into one continued diſcourſe, In 


the following caſes, the reporter has not confined him- 
ſelf to either of , theſe methods, but has occaſionally in- 
troduced both. He is aware that each has its peculiar 
advantages; he thinks alſo that each has its peculiar 
defects. If the former poſſeſs more veriſimilitude, and 
exhibit more fairly the topics uſed by each individual 
ſpeaker, it is more-apt to draw the report into prolixity 


and repetition. It the latter have more art in its con- 


ſtruction, and method in conveying the argument, it 


3 muſt frequently occaſion omifſion „where different ſpeakers 


proceed by different trains of reaſoning, though tending 


finally to like concluſions. In the courts of law, where, 
in ſpecial arguments, one counſel only on each ſide is 
heard on the ſame day, and the majority of caſes re- 


ceive judgment in that Rage; or, if argued again, are 
You, I. a . treated 


i PRES ACE. 


treated nearly in the ſame order, the latter method of 
reporting will almoſt always be preferable: but in a 
court of equity, where all the counſel for each party are 
heard through, and, from being differently prepared, 
adopt different media of proof, the former mode of ar- 
rangment will frequently be neceſſary, in order to lay the 
whole argument before the reader. In the firſt ſettling 
of the reporter's notes, each had been preferred as it 
ſeemed beſt to ſuit the purpoſe of the particular caſe, 
and in afterwards reviſing them, with a view to publi- 
cation, it was found that it would have been difficult to 
re- caſt them differently from their original form; and 
that, in many inſtances, it would have been a ſacrifice 
of much time and labour, to advantages which, at beſt, 
appeared to be but problematical. It had, however, been 
originally attended to, and now became a principal object, | 
that the arguments of ſuch counſel as ſpoke later in the 
order of each cauſe, ſhould be retained only in ſo much 
as they either introduced new reaſons upon the ſubject, 
or ſet thoſe before uſed in a clearer or more forcible 
light; and that where the method of a regular diſcourſe 
was adopted, it ſhould contain the whole matter, al- 
though it could not preſerve the manner of each ſpeak- 
er, it being abſolutely neceſſary ro give the argument in 
a concentrated form. 


=. 
» 1 


The reporter feels it incumbent upon him to ſay a 
few words reſpecting the noces. The number which 
will appear, upon turning over the volume, may per- 
haps miſlead the reader with reſpect to their object; which 
is to introduce, with brevity and accuracy the circum- 
ſtances of the caſes cited or alluded to by the Bench or 
Bar, but not fully ſtated by either; and which from the 
long intervening period from the publication of the laſt 

Equity 
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Equity Reports to that of the following ſheets, do not 
appear any where in print. Some caſes already printed 
are corrected by more accurate ſtates than thoſe in the 
books: but, in general, they conſiſt of new determinations 
vy the Lords Worthington, Cambden and Bathurſ. 

a very few inſtances, where the novelty of the caſes, cr 
their having been conſidered as precedents in ſubſequent 
adjudications have been the inducement, the arguments 
upon which they have been determined have been given 
more at large: it is hoped theſe will appear ſufficiently 
important to merit the. diſtinction. The reporter begs 
leave to deſire the reader will form no expectation of any 
© obſervation or comment upon either argument or adjudi- 
Z ation: he thinks theſe far beſide the office he has un- 
4 dertaken; the duty of which he conceives to be re- 
Wftrained to the relation of facts which really paſs, with- 
out preſuming to offer a judgment upon them. 


4 bY In compiling the tables, the convenience of the reader 
has been the principal guide. The firſt, of names of caſes, 
is formed in the, now, uſual manner for finding the caſe 
by the name of either plaintiff or defendant. Into the 
9 ſecond, of cited caſes, none are admitted but ſuch as ei- 
ther are ſtated or corrected in the text or notes. The 
BE third is ſo conſtructed as to form a digeſt of the whole; 
3 by briefly ſtating the point determined, and adding the 
name of the caſe; which may ſometimes ſave the trou— 
ble of turning to the body of the work, and facilitate its 
1 uſe in Fee. 5 | 


The reporter cinnot conclude without expreſſing his 
acknowledgments for many favours reccived in the con- 
duct of his undertaking, He is particularly under obli- 

T 5 gations 
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gations to his Honor the Maſter of the Rolls, for intro- 


ducing his manuſcript to the notice of the Lord Chan- 
cellor; to Lord Loughborough for his kindneſs in reading 
a conſiderable part of the work, and for the unexpected 
favour of applying to Mr. Juſtice Aſoburſt, for his notes of 
the caſes argued before them and Mr. Baron Hotham, as 
Lords Commiſſioners of the Great Seal ; and the learned 
Judge for his ready compliance with the requeſt; to 
which the reporter is indebted for much of the value of 
that part of his work. To the gentlemen at the Bar, 


who have favoured him with their aſſiſtance, he will 


only return general thanks: though he muſt ever feel his 
labours ſanctioned by their communications, as well as 


himſelf honoured by theirfriendſhip. 
Sir Llozd (now Lord) Kezyon, 


No. 2, Pump-court, Temple, 
28th Nov. 1785, 


N re-committing the following ſheets to the preſs, it has 
been the Reporter's endeavour to render them as worthy as 


| opportunity admitted of the obliging reception the former edi- 
tion received from the Profeſſion. With this view, the caſes, 
Þ the accuracy of which he has even heard impeached, have been 


A; | _ reviſed ; and ſome corrections (he has the ſatisfaction 
I: to ſay, not of great importance) have been made : ſome of the 
* ; + aſes cited in the notes have been more fully ſtated, a number 
of new caſes added, and many references made to ſubſequent ad- 
Hudications, which tend to confirm or illuſtrate the points to 
; 5 which they are adduced ; as well thoſe contained in his ſecond 
— volume, as others of which he has not complete ſtatements. 
An appendix is alſo ſubjoined of contemporary caſes, with thoſe 
A before reported; but of which he either had no notes, or ſuch 
9 3 as were too imperfect for publication : they are the communi- 
4 1 cations of gentlemen, who have obligingly contributed to render 
1 this work as complete a report as might be of the determinations 
during the time it profeſſed to embrace; and entitle them to his 
XX warmeſt acknowledgement. 


Pump -Court Temple, 
March 8, 1790. 
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IN THE 


| Court of Chancery, 


Trinity Term 
18 Geo. 3. 1778. 


pax p Lord Tu RTO, Lord High Chancellor. 


Sir THOMAS SEWEILL, Knight, Maſter of the Rolls. 


AzEXANDER WI D DER BURN E, Eſq. Attorney General. 
Jus: fr n Eſq. Solicitor Genera. 


_— 


GwyNNE qagainſt He ATON and others. 


HIS was a bill filed to be relieved againſt a bargain 


as unconſcionable, under the following circumſtances. 

By the will of the plaintiff's grandfather, the family 
eſtate was left to the plaintiff's father for life, the remainder 
to firſt and other ſons in tail-male, the eſtate was 2000/. per 
annum,—The father being 81 years of age, and the ſon 23, 
ſeiſed of this eſtate tail in reverſion, having offended his father 
by an imprudent match, in conſequence of which he and his 
wife were turned out of doors, advertiſed in the publick papers, 
a reverſionary annuity of 300 J. after the death of a man of great 
age.— The defendant's father (who knew the age of plain- 


tiff's father) applied, and the annuity was fold to him on the 
following terms: the reverſionary annuity in fee, after the 
death of the father, was valued at 17 years purchaſe, amounting 
40 5 Look, — Heaton was to grant to the plaintiff an annuity | 
B 


of 


Grant of a 


reverſionary 


rent- charge, 


after the 
death of 
plaintifPs fa- 
ther (who 


was old and 
infirm) upon 


uureaſonable 
terms, ſet 
aſide, but to 
remain as a 
ſecurity for 
the money 
really advan- 


ced, and coſts 


to be paid as 
in redeeming 
a mortgage. 
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1778. of 4ool. for the life of the father, which was valued at 7 years 
— purchaſe 2,800/. and to pay to Gwynne the remaining ſum of 
33 *  2,300/,—Accordingly, by deed bearing date the 12th of June, 
Hzearon. 1-73, the rent-charge was granted in conſideration of 5,100/. 
with a covenant to levy a fine at the expence of Gwynne, anda 
bond of equal date in 10,0007. penalty was given to ſuffer a 
recovery when he ſhould come into poſſeſſion. —By deeds of * 
equal date, the annuity of 400 l. per annum was granted to 
Gwynne, ſecured by a transfer of long annuities to Heaton the J 
ſon (the preſent defendant) and the defendant Baker a friend 
of Heaton's, with power to Heaton, in caſe of the death of either 
of them, to appoint new truſtees. It does not appear whether 
this transfer ever took place. It was agreed between the 
parties, that the fine ſhould be levied immediately and the ex- 
pence deducted out of the firſt payments of the anriuity ; the 
fine was accordingly levied at the great ſeſſion, (the eſtate being 
in Carmarthenſhire), and a charge made for the expences of 
3141. 15s. 2d. Deducting this ſum for expences, 85 J. 4s. 
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the balance of one year's annuity only was paid, tho' the father 5 
ſurvived eighteen months. There was no confirmation of the 
bargain by Gwynne, upon the death of the father, but he offered 
the preſent defendant Heaton (his father being then dead) 
1000/. to cancel the deeds, which being refuſed, this bill was filed. 
Mr. Attorney General, and Mr. Price for the plaintiff, (after 
ſtating the caſe) On the part of Heaton, the defence is, that this 
wuaas the offer of Gwynne, and that it was only a good bargain; 
Sn It is true, a bargain is not to be deſtroyed where there is any b 
| meaſure of equality. In thoſe caſes, it is always upon the pro; 
poſal of the perſon who 1 is to give the good bargain, Take the 2 
compariſon ; an annuity in fee, at the death of a man eighty-one 1 
years old, is eſtimated at ſeventeen years purchaſe, and the life ß 
eighty-one, at ſeven years purchaſe, for which two years 9 
purchaſe is the utmoſt value upon Dr. Halley's calculati- 2 . 


ons. This is deciſive againſt Heaton; it is an advantage that 
no man in a common ſituation would accede to: Gwynne is to 
give every poſſible ſecurity, and at his own expence, and, on 
the other fide, to ſubmit that Heaton ſhould name the truſtees, +- 
and, upon the death of either, ſhould appoint new ones. 'This is 
contrary to the common mode of dealing between man and man, 
and it is taking an unconſcientious advantage of his ſituation, In 
matters of a common kind, if a purchaſer has a little advantage, Y 
v2 | ths 1 


is Tut COURT or CHANCERY. 

the Court has in it it's diſcretion whether to take it away. From 
the time of lord Guilford, to the preſent, there is no caſe like 
this, where relief has not been granted, except upon a confirma- 
tion +. He was doubtful in Nott v. Hill, 1 Vern. 167. whether 
this Court could meddle with a legal ſecurity, but that cauſe was 
reheard before lord Jeffers, and reverſed as being an unconſcion- 
able bargain. According to the deciſion in that caſe, have been 
I þ | Berney v. Pitt, 2 Ch. R. 396. 2 Vern. 14. Wiſeman v. Beake, 


ton v. Griffith, 1 Wms. 310. Curwyn v. Milner, 3 Wms. 292. 
(note) Cole v. Gibbons, 3 Wms. 290. Sir William Stanhope v. Cope, 

2 All. 231. Lord Cheſterfield v. Fanſſen, 2 Vezey 125. and 1 Alb. 
X 301. where Lord Hardwicke's principle was, that wherever there 

woas an unconſcionable bargain entered into by a young heir, thas 
court ſhould relieve. 1 


©. = 
2 
4 % > S 


W 
e 


Mr. Ambler (for the defendant), Mr. Heaton did not in ge- 
neral deal in annuities.—It is not neceſſary in this caſe to con- 
ah ſider the caſe of young heirs dependent on their parents.—This 


* by the plaintiff, invited into the bargain, and the terms de- 
1 e ſettled by the plaintiff and his friends —The queſ- 
tion is ſingly, whether this agreement is upon ſuch an inade- 

E quate conſideration, that this Court will ſet it afide. The plain- 

\ diff was intitled to a remainder in an eſtate of 2000 J. a year, 

I 1 with limitations over to his brother and ſeveral other perſons, 
aand had incurred the diſpleaſure of his father, by marrying a 
43 ſervant in the houſe; on which account his father, at his death, 
gave all the property he could diſpoſe of to the ſecond ſon. 
== The plaintiff put the advertiſement into the papers, offering the 
= rent-charge of Zool. upon the death of an aged perſon. —His 
agent wrote to the defendant, propoſing the terms both for the 
perpetual rent-charge, and for the annuity; and it comes out in 
evidence, that the ſame terms had been propoſed to other per- 
ſons.—The plaintiff was adviſed that all that he could do was to 
= levy a fine, which would bar his own iſſue, but could not ſuf- 
| 6. . fer a recovery till the death of his father.— The plaintiff told 
W Heaton, that he had given his agent authority to propoſe 
the terms.—The fine was levied, and the 2,300/. paid; the 
1 plaintiff was perfectly ſatisfied that Heaton ſhould name the 


+ See what Lord Hardwicke ſays on the ſubje& of confirmations, Cole v. Gilſen, 
Vexey 303. d. 


3 | .  rruſktees, 


2 Vern. 121. where the plaintiff was not a young heir. Twi/le- 


Y is the caſe of a gentleman living on his own fortune, applied to 
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againſ? 
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truſtees. —If the father had lived ſeven years, there could not 
have been a pretence to come into this Court, to ſet the tranſ- 
action aſide.— There have been a multitude of caſes in this 
Court, where perſons have obtained an advantage, not by fraud 
but by a fair bargain, that the Court would not deprive them of 
it,—The old gentleman had no infirmity, or circumſtance of 
diſorder, to ſhew him to be in danger of dying.—This is not 
ſuch a conſideration as this Court will think unreaſonable, and 
ſet aſide. Was there no riſque to be run by Mr. Heaton ? I 
have ſtated that he could not have the rent-charge, till the death 
of the father; he has it not now, and if no recovery ſhould be 
ſuffered, and the plaintiff not have a ſon, he never may have it: 
therefore it depends upon the contingency.— This is not a bill by 


| Heaton, to compel the ſuffering of a recovery; if it was, perhaps 


the court might refuſe to aſſiſt him: I do not know that the 
Court would refuſe. Upon the whole, the circumſtances are 
not ſuch as to make void the tranſaction, they are not unreaſon- 
able or unconſcientious terms. — The caſes all ſtand upon their 
own circumſtances ; the only reſemblance this bears to them is, 
that it is the caſe of an eſtate-tail, after the death of the father. 


Mr. Mansfield (on the ſame fide), Every propoſal came from 
Groynne : there was no haggling about the price, but his lan- 
guage now is, I think I have given too much, and therefore I 
come into equity to reſcind the tranſaction.— This is the fair 
repreſentation; but the moſt extraordinary caſe ever produced. 
i be draught was approved by counſel, on the part of Groynne. 
—He is not a young heir in the ſenſe of any of the caſes, nor is 
this at all like them.—As to the truſtees being named by Heaton : 
it was of more conſequence to him than to Gwynne who were 
the truſtees, as the long annuities continued his property, tho 
they were a ſecurity for the annuity.—The truſtees are not 
impeached, no objection whatever was made at the time, how 
can it be objected as a mark of fraud now? As to the rent- 
charge being free from land-tax, the agreement was to grant a 
clear rent charge: to be ſo, it muſt be free from land-tax ,. — 

As 


+ This point has been much conteſted. In Brezu/er v. Kitchen, 1 Ld, Raym. 317. 1 Salk. 
198. a clear annuity was held to be free from land-tax. But in the caſe of Green v. 
Maygold, 8 Vin. Ar. 411. tit. Deviſe, 30/1. a- year was to be paid free from all deductions, the 
Maſter of the Rolls held land- tax not to be one of thoſe deductions. In the Duke of Ancaſter 
v. Lady Sherard, 2 Vexey 499. jointures, not exceeding 1000s, per annum was held not to 
be free from land-tax. In Da Caſta v. Villartal, Lord Camden was of opinion that ſuch 
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in Tus COURT oe CHANCERY. 


As to the expences being deducted, | Heaton gets nothing by 
* that ; the borrower always pays expences, which were encreaſed 
by the journies, and the expences in the court of great ſeſſions, 
which are very large, compared with thoſe in the Common Pleas. 
How is Gwynne a young heir? He is not a young man fol- 
lowing expenſive pleaſures— What would a prudent man adviſe 
bim to do, but to procure a permanent proviſion during the life 
I of his father?—ls there any ground of policy here to over- 
XX turn a bargain, the object of which was a proviſion for him- 
ſelf, his wife, and a probable family during the life of his 

== father ?—Are the means by which he got that proviſion im- 
proper ? He could give no ſecurity; what could he do more 
proper than to grant a rent-charge out of the eſtate ?—Thus is 
not a rent-charge to exhauſt the eſtate, to render him indigent 

53 when he ſhould come into poſſeſſion of it; the means are not 
9 reprehenſible in any reſpect.— This is not within the ground of 
dhe caſes.— The only ground here is, that by the means of cer- 
ain calculations they have found out that the ſum is too large. — 
"ZE There is no caſe where the price of contingencies has been the 
ground for ſetting afide a bargain ;—Calculations, though very 
TX uſeful as to large numbers, do not apply to individuals —As 
A 7 far as theſe obſervations have weight, they afford an anſwer to 
the caſes.— The caſes are very ſhort.—In Nett v. Hill no cir- 
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E 1 enormous, it was to make the man a beggar after the father's 
death,. — Berny v. Pitt, was on the ground of his being a 
young heir, whoſe extravagance was fed by uſurers.—Wiſeman's 
caſe is not of ſo young a man, but the court was ſtruck with 
the enormity of ten for one. Troiſſeton v. Griffith ſhews a 
reaſon for the determination, it was fraudulent and deceitful ; 


a tent was not elear of land- tax, the words of this deviſe may be ſeen 5. 292. . herz 
it is cited for another purpoſe. His Lordfſhip's reaſoning on this part of the caſe is as 


theſe words, clear yearly payment.” I am of opinion it is not, becauſe all ſuch rents 
are charged with the land- tax by the act of parliament, with this exception only, that the 
act ſhall not make void the agreement between landlords and tenants. This a& is an 
annual charge, and every perſon poſſeſſed of ſuch an eſtate, wuſt take it with its parlia- 
- mentary burthen, unleſs the grantor has expreſsly diſcharged it; the land- tax is a collateral 
WO duty impoſed by the Legiſlature, and muſt therefore be paid by the owner of the rents un- 
less it be otherwiſe agreed between the parties and ſo expreſſ:d. © Notwithſtanding theſe 
EF caſes, however, the point ſeems at preſent to be ſettled, that ſuch a rent charge is free 
$ from land-tax. See Bradbury againſt Wright, Douglas 602. citing the caſe of Champernoon 


v. Chauiperucan, Ch, 1780, where the words were free from taxes,” and the aunuity 
was held to be clear of land- tax, | 
| 3 the 


| cumftances are ſtated ; but, upon the face of it, it was very 


follows: The queſtion then is, Whether the rent charge is to be free from land tax by. 
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CASES ArcvepDd anD DETERMINED . 


the purchaſer had adviſed the ſon not to ſell the reverſion to his 
father; this bears no reſemblance to the preſent caſe, where 
there is no artifice, or miſrepreſentation.—In Cheſterfield v. 
Fanſſen, it is laid down, that every caſe muſt depend upon its 
own circumſtances ; and it 1s enough, in the preſent caſe, that 
there are no circumſtances; of fraud or miſrepreſentation, and 
that the plaintiff is not a young heir, in the ſenſe here meant. 


Mr. Madocks (on the ſame fide), The event can make no 
alteration when the conveyance is perfect, tho' it does where 
the contract is not executed, as where the party dies before the 
execution of the deeds.—It muſt be taken as it ſtood at the 
time when it was propoſed to Heaton and the queſtion is, 


*whether he ought or ought not to have taken 1t?—If he ought to 


have refuſed it, as being an unconſcionable bargain, it muſt be 


on the ground that it was with an heir in diſtreſs, and apparently 


an unconſcientious bargain.— The Court cannot ſet aſide a bargain 
even on account of a monſtrous advantage taken. 2 At. 251. 
Alt muſt be either marriage brokage, or made with an heir, or 
perſon in diſtreſs. Batty v. Lloyd, 1 Vern. 141. Hobſon v. Tre- 
vor, 2 Wms. 191. Dews v. Brandt, Sel. Ca. tem. L. King. 7, 


(13% 548.) 


Lord Chancellor.—A remainder-man may ſell, or give away 


his remainder, and the Court will not take it away from the 
purchaſor, or donee.—An inadequate conſideration is not alone 


ſufficient to vitiate the contract, altho' in order to do ſo, the con- 


ſideration muſt be inadequate; where it is ſold for a ſum groſsly 
inadequate, the Court has never ſuffered it to ſtand. —There is no 
caſe in the books very like this. —Here the evidence is not ſuf- 
ficient between the parties. — That read this morning, (the 


_ defendant's) does not contradict the father's being more infirm at 


the time of the tranſaction than formerly.—The cauſe has been 


brought on rather too careleſsly, they ſhould have ſtated the real 


proportion of value, in order to ſhew whether it was groſsly 
inadequate. 


Mr. Bicknell (on the ſame fide) cited Gilb. Chan. 291, 292. 
that where the father with-holds ſubſiſtence from the ſon, if 


he enters into ſuch a contract, equity will not relieve againſt it. 


Mr. Attorney General (in reply),—It is extraordinary to con- 
tend that the Court will not aſſiſt the plaintiff, though it would 


not 


WW 


In. THE COURT or CHANCERY. 


not aſſiſt Heaton in a bill filed to compel the ſuffering a recovery. 
No caſe puzzles me ſo much as one where the Court will 
aſſiſt neither party.— It is certainly true, that courts have no 
cenſorial authority, but it does not follow from hence, that 
they can give no relief. — The rules of morals, honefle vivere, 
alienum non lædere, ſuum cuique tribuere, do not all apply to courts 
of juſtice. 
tribuere is their proper ground, but they will prevent one man 


upon the caſe.—If the bargain is beyond the limitation the 
law has fixed, it will puniſh. But there are caſes which are not 
del but which ſtill are unconſcientious.—If a man finds 
* another in diſtreſs, and ſupplies him on unconſcientious terms, 
dhe court, in relieving him, enforces the rule of morality. — The 
Z naming the truſtees, and the power. of appointing in caſe of 
ech, are not anſwered by their being honeſt men; had the 
parties been on equal terms it never could have been ſo.— 

here is no evidence that the four per cent. annuities, were 
ver transferred; no declaration of truſt appears: this 1s very 
nequal to the ſecurity given for the rent-charge.—But take it 
I rom the anſwer, that the four per cent. annuities were tranſ- 
erred in December, the treaty was in June: the one party had 


| che whole ſecurity immediately; the other had not the ſecurity 
= ne treated for, which was to be as good as that given for the 
4 rent-charge.—The conſtruction of the words clear rent charge 


does not admit of a doubt; even at market a clear rent- charge 
3 means ſubject to land-tax*.—As to the enormous ſum paid for 
the fine, it has been treated as wiſe in Gwyne to come to 
X Zaton for an immediate ſubſiſtence, ſurely he did not mean in 
WE 1773, to purchaſe ſubſiſtence in 1775, the fine amounted to 
WT three-fourths of the firſt year's annuity.—Then it is ſaid, that 
this is not the caſe of a young heir. —I do not preſume the Court 
has gone on the idea of relieving the father. —Gwynne was a 
Z young man juſt of age—His eſtate was expeftant—He was juſt 
= in the ſituation of an apparent heir—He muſt have applied to 
his father, if he had not found a money-lender, and have ſertled 
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q | ſecond ſon. Nott and Hill was a fairer caſe than the preſent, 
1 | Curwyn and Milner was a bold ſpeculation.—Dews and Brandt is 
reported in a very idle book, I have underſtood the determination, 


3 | V. ante p. 4. note. 
1 : 88 | ov! 


Honeſte vi vere is not their object, ſuum cuique 


from injuring another: on this foundation ſtands the action 


| 7 the eſtate ; which the father would have done for the ſake of the 


7 
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$ CASES ArGvey and DrrTzxmined 


1778. in that cafe was different.—In theſe caſes the parties never can be 

upon equal terms. The circumſtances put calculations out of the 
14 caſe, the amount muſt be three or four times the principal 
Hearon. money. This is apparently exorbitant: to buy a remainder in 


fee ar ſeventeen years purchaſe, the life muſt be of very confider- 


M 
able value, it cannot be worth only ſeven years purchaſe The 
circumſtances put together ſhew the bargain to be enormous. 

= = p * ' 4 
As to not taking notice of the event—I do not defire a caſualty M8 


to be conſidered ; but what at the time was moſt probable to 
happen ſhould be conſidered, and that Heaton paid only the 
2, 300 l. 


\*8] Lord Chancellor. — As you ſhape your caſe, 2, 300 J. only was 
advanced, and there was an exorbitant bargain for the 2, 800 . 
Where a mortgage is to be redeemed, it muſt be upon payment 2 


of the principal, intereſt and coſts. ] 
This bill is brought to be relieved againſt a conveyance of | 


the 12th of June 1773, ſtating the intereſt of Gropnne, in his 
father's eſtate, and conveying a rent-charge of 300 J. per annum, 
and alſo againſt a bond, in the penalty of 10, ooo J. with a 
warrant of attorney, to confeſs judgment, for carrying that 
agreement into execution, on the ground of groſs inequality, 
and as being entered into by a man who had an eſtate-tail, 
expectant on the death of his father: and it takes in a great 
many fraudulent and oppreſſive circumſtances, but theſe are not 
proved. Grwynne made the offer in its extent to Heaton, who 
received it in the very ſhape in which it was offered. This ex- 
cludes every ſuggeſtion of expreſs proof of deceit by Heaton, in 
whom no confidence was placed, nor any aſſumed by him. 
There is no expreſs proof of Heaton's labouring Gwynne to 
obtain a better ſecurity than was offered to him; he is not 
charged with miſleading his judgment, or tampering with his Y 
poverty. On the other hand, the terms are ſo very groſsly un- 
equal, as to deſerve all that has been ſaid to be neceſſary to the 
ſetting the bargain aſide. He was a young man of twenty-three, 8 
married, contrary to the inclination of the father to a young 
woman, by whom he has children, though not male iffue, 4 1 
who therefore do not ſucceed to the eſtate-tail. The father was 
at leaſt ſeventy-nine, according to the plaintiff's evidence, and 
i . had additional ſigns of immediate decay. On the part of the 
— defendant 
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in Tue COURT or CHANCERY. 


defendant only two witneſſes have been read; one ſays, his 
health was better than his ſpirits ; the ſecond, a ſervant who 
had lived in the family ſome years before, remembered his 
maſter's ſtate of health at that time, which was in general that 
of a man of his age, he returned into the ſervice the beginning 
of the month in which this tranſaction began, and ſays, that 
he now found him remarkably changed for the worſe, and that 
he was obliged to have a ſervant ſleep in the room. The ap- 
prehenſion of diſſolution began to prevail with himſelf and all 


about him: This ſituation appears to be perfectly known to 


Heaton. This is ſufficient to ſupport thoſe witneſſes, who ſay, 
that one or two years purchaſe was the full value of his life. 
Lam the fuller in ſtating theſe circumſtances, becauſe the agents 


* ſhould have been more careful in procuring evidence. To ſet 


ande a conveyance, there muſt be an inequality /o trong, greſe and 
naniſeſt, that it muſt be impoſſible to ſlate it to a man of com- 


2 15 3 mon ſenſe, without producing an exclamation at the inequality 


. The principle then is looſe enough—looſer than I wiſh 
'2 to be eſtabliſhed in a court of juſtice. But to reverſe the 


2 principles which have been laid down by ſucceſſive great 


names would be to alter the rules of property. In the preſent 


i 5 aſe the conſiderable inequality is referable to caſes already de- 
ecrmined. There 1s an extraordinary anxiety in the preamble 


of the deed, to ſtate the circumſtances, ſo as to take it out of the 
oled in former caſes; this is a ſtrong circumſtance to ſhew 
that the parties thought it would be liable to be ſet afide. The 
rule therefore muſt be attended to. It is faid, a bargain can- 


not be ſet aſide upon inadequacy only. —lIf parties are of full age, 


treating upon equal terms without impoſition, and there is an 


inequality, even if it is a groſs one, the court in general has 
not ſet it aſide. The neareſt inſtance which I recollect of the 
court's reheving in ſuch circumſtances, is Sir Thomas Meers's 
cafe (cited in Forręſter 40.) That caſe ſtands alone if conſidered 
as bearing analogy to the .preſent. That was not the caſe of an 


expectant heir; but between perſons ſtanding indifferently;—and 


it has always been held that intereſt upon intereſt was uncon- 
{cionable. It has alſo been ſaid that the owners of reverſionary 


intereſts are as competent to diſpoſe of them as che owners of 


other intereſts. —ln the modern caſes this is allowed, with the 
qualification that there is a policy in juſtice, protecting the 
perſon who has the expectancy, and reducing him to the fitua- 
tion of an infant, againſt the effects of his own conduct. The 
TE | at D Court 
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1778. Court avows the diſability, but not the length to which it diſ- 
— ables. Lord Araglaſs and Pit, 1 Vern. 239.—l1t is very difficult 
Gwrxur to ſtate the analogy between our law and the Roman, with re- 
wore ſpect to the protection of children in the life-time of their pa- 
rents. Lord Hardiwicke, in the caſe before him, referred to the 
ſenatus conſultum MacedonianumT. The principle is recognized, 
and the rule laid down in 3 Wms. (Cole v. Gibbons, 3 Mint. 290). 
and the court has proceeded upon it for near a century. The 
practice has overturned the rule upon which Nett v. Hill, 1 Vern. 
167. was determined. The heir of a family dealing for an ex- 
10] pectancy in “ that family, ſhall be diſtinguiſhed from ordinary 
caſes, and an unconſcionable bargain made with him ſhall not 
only be looked upon as oppreſſive in the particular inſtance, and 
therefore avoided, but as pernicious in principle, and therefore 
repreſſed. This muſt be taken to be the eſtabliſhed principle. 
But it is objected that here the ſon had no allowance, — That 
circumſtance occured in many of the caſes. Not v. Hill had 

every thing in its favour ; the father was corrupt, it was clear 

of fraud, except ſuch as ariſes from inequality only. In Bar- 

nardiſton v. Lingood, (2 Ath. 133.) and Cheſterfield v. Fanſſen, 

Lord Hardwicke treats inequality as a mark of fraud. Cur- 

2wyn v. Milner, was perfectly free from fraud, it was 500. 

to pay 1000/7. on the deceaſe of either of the parents; he 

paid the money, and afterwards brought his bill, and was re- 

lieved on the ſame ground with the relief againſt marriage 

brokage bonds. In thoſe caſes, fraud is not the ground of re- 

lief; it is the example, and pernicious conſequences. It is con- 

tended that this caſe is not within the view. I think no man's 

caſe can be more ſo than an heir expectant of an eſtate-tail, and 

the father in poſſeſſion of another eſtate; ſo that he ſtood fully 
in the ſituation which has ſerved as an example of unequal 
dealing in former times. —Ilt's being mere ſubſiſtence, he having 

no allowance from his father, is no objection: that was the 
ſituation in Nott-v. Hill. and in Trojſleton v. Griffith, and is 
therefore no bar to the relief. It's being hawked about, is not 
an objection, as it only ſhews the neceſſity he was under.— The 
main evidence relied upon by the defendant, is that of the agent 
who tranſacted the buſineſs, and who knew at the time that he 
was tranſacting a matter of ſome legal danger. The deed of the 


+. See Dig. 14. 7. 6. As to the law of Rome, on the ſubject of the contracts of minors 


ſee D. 4 T. 4. alſo Domat. B. 4. T. 6.4 2. and ſee the ſame excellent writer, on the vices 
of covenants, B. 1.77 it. 18. 


12th 
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1azth of June, 1773, granting the rent- charge, recites a calcu- 1778. 
lation of the value of the annuity, at ſeventeen years purchaſe; - 
that Gwynne was deſirous to ſell, and had cauſed it to be adver- GAA 
tiſed, that Heaton applied in conſequence to Gπ )ãnne, and his wor. 
agents, who propoſed to ſecure it on the eſtate tail, and therefore | 
in conſideration of 5,100 J. he bargained. The circumſtances of 

the long annuities not being transferred, for fome time after, is 

not of great weight, as the ſecurity was good. The truſtees 

being named by the advancer of the money, rather ſhews the 
ſuperiority of fortune, than renders it inſecure. It then 

comes to this; that Heaton the purchaſer, knowing the actual 

ſtate of the lives for which he was bargaining, the inequality 

which that introduced, and the indigence of the man with 

* whom he was contracting, makes a bargain with him, which 11 1 
appears as enormous as that of Noft v. Hill, without one cir- 
cumſtance to caſt a ſhade over the caſe. The deeds muſt be ſet 

aſide. Then on what terms muſt it be? The conveyance muſt 

remain as a ſecurity for all the money really advanced, and this 

muſt include the expence of the ſecurities. The inſurance, as far 

as it goes to the 2, 300 J. mult certainly be taken in; and I am in- 

clined to think, that upon the contingency muſt alſo be allowed. 

Intereſt muſt be computed upon what he has ſo paid, from the 

time of payment. Then this reduces it to the caſe of a mortgage, 

which includes the coſts of working out the redemption, unleſs 

the conduct of the mortgagee requires a difference. It was ſo 

done in the caſe before Lord Cowper, in Williams, (TwWwifleton v. 

Griffth,) Lord Chancellor directed full coſts, and this is ex- 

plained liberal coſts. But there are circumſtances in this caſe 

that particularly lead me to this determination: The plaintiff 

has not, in the bill, put this caſe upon the point on which he is 

to be relieved. It appears to me, that he, like another mortga- 

gor, ſhould pay coſts of the redemption; but I ſhould be glad 

co hear if the plaintiff's counſel have any objection. 


1 Mr. Attorney General cited 1 v. Hooper, 3 Ath. 278. and 
Lord Chancellor ſaid he would think about the coſts. 


Accordingly on the 28th of Fuly, ,at Lincolua-Iun-Hall, Lord 
Chancellor ſaid, the money really advanced, muſt be paid with in- 
tereſt, together with the expences of the deeds, and inſurance, and 
the coſts of taking the account muſt be added, for that muſt be 
in every caſe; althoughtit ſeems very hard, where a contract is 

{et 


\ 
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1778. for aſide upon an equitable ground, that ſtill the contract ſhould 
— RN remain a ſecurity for all the coſts generally, and which have 
Gwyxxz been occaſioned by the defendant's putting the plaintiff to the 
Kall, neceſſity of filing a bill, and by his defending a contract which 
ducght not to ſtand; but the defendant to have no other coſts f. 


+ V. Henley v. Axe, oft. vol. 2. p. 17. and Heathcot v. Paignon, ibid. 167. 


[#12] * WIT E again} nr E and others, 


Teftatorgives ICHARD Holt, poſſeſſed of a conſiderable perſonal eſtate, 


a moiety of 


* 
— 
i. _— —_— —. — _- — - — 
py >” — — © a 
— — — gy * — * 


| 8 made his will the ſixth of October, 1769, and, after giving 

. toſuch Ly- various legacies, diſpoſed of the reſiduum of his eſtate as follows: 
f — _ —He gave one half thereof to the Po::24/mg hoſpital, and the 
| executor 


err other moiety to the Zying-in heal, and if there fbould be 

ould ap- 5 — . 

point, he anore than one of the latter, then" to nc of them as his executor 
d * - 

—_ out the /pould appoint. —He then appointed of Caſtle- 

ere _ 1 gate, his executor ; but the teſtator afterwards ſtruck out the 

dies without executor's name, and appointed no other executor, and died in 

appointing , OR 5 | 1 a 

any other 37.75" Benjamin White, the plaintiff, proved the will as a teſta- 

executor, this mentary paper, and took adminiſtration with the paper annexed, 

35 not A rTeVO- 


cation of the AS one of the next of kin. The defendants are the other next 
1800 Ne of kin, and the governors of the Foundling hoſpital, and of 
appoint. the ſeveral Lying-in ho/patals, The plaintiff in his bill inſiſts, 
that the deviſe of the moiety to the Lying-in hoſpital, became 
void by ſtriking out the name of the executor, who was to ap- 
point, and that it ſhould be referred to the Maſter, to report who 
are entitled as next of kin, and offers to account under the di- 
rection of the Court. The defendants, the next of kin, alſo 
claim that moicty as being void. The governors of the Found. 
ling hoſpital claim the moiety bequeathed to them. The go- 
vernors of the ſeveral Lying-in hoſpitals ſubmit their ſeveral 


claims. 
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Mr. Magocks for the plaintiff,—So much of the will as. is not 
obliterated, muſt be protected, — If the deviſe had been to the 
Lying-in hoſpital, parol evidence muſt have been admitted, to 
have explained what hoſpital he meant: but the teſtator was 


aware of this, - and took care there ſhould not be a latent am- 


2 biguity, 
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biguity, he therefore referred it to his executor which ſhould 1778. 
take. Then, the appointment being revoked, he deviſe itſelf is 
revoked, for there is now no perſon exiſting who can appoint. Warrz 
How far they will argue that it devolves upon the court to Wu 2 
judge, I know not; but the caſes will not ſupport them in that 

doctrine. In Lady Downing's caſe, where the college was 

pointed out, together with the ſtatutes by which it was to be 
governed, the Court held, that they had ſufficient demonſtration 

of the teſtator's intent to carry it into execution. So, where money 

is to go to charity generally, it devolves upon the crown to mark : 
* out the charity. Where it is left to a ſuperſtitions uſe, [*13] 
the crown ſhall appoint the charitable uſe to which it ſhall . 

be applied. That is not this caſe; here is no ſufficient de- 
monſtration that it ſhould go to a Lying-m hoſpital. In the 

caſe of a private charity, the intent of the teſtator has greater 

weight than the juriſdiction of this court,, which can only be 
ſubſidiary. He having faid the executor only ſhall appoint, and 

the teſtator having revoked his name, he meant to revoke the 

deviſe. „ 


Mr. Mansf:/4, (for the hoſpitals), — The obliteration of the 

name ſhall not defeat the intent, ſo as to prevent the money from 

going to ſome one of, or all, the Lying-in hoſpitals. It is impoſſi- 

ble it ſhould go as it was left; but, under all the caſes, the 

Court will ſtand in the executor's place. All the rules ſhew 

great latitude, and liberality of conſtruction. The only rule with 

which I have any thing to do is, that where the teſtator refers ; 
to any perſon who cannot act, the Court will carry the deviſe 

into execution as near as may be. The caſes prove that, where 

money is indefinitely given the Court will exerciſe its judgment: 

If he had given it to ſuch charity as the executor ſhould name, 

the Court muſt have applied it“. Then if it was to exerciſe 


{o 


In the caſe of WI p MORE v. Thr Governors of THE CoRPORATION OF Queen 
Anx's BounTY, 12th of December, 1766, Mr. Widmore the teſtator gave 200 J. to the 
corporation of Queen Ann's bounty, to augment poor livings; and directed his executors 
to divide the reſidue of his perſonal eſtate into three parts, and to pay one third either 
to the corporation of Queen Aun's bounty, or the ſociety for propagating the goſpel ; an- 
other third to his moſt neceſſitous relations, by his father's and mother's tle ; and the 
third to ſome public charity. The legacy to the corporation of Queen Aun's bounty being 
held to be void, as, by the rules of that inſtitution, it muſt be laid out in land, the third of 
the reſidue which was given to the ſame charity, or to the ſociety for. propagating tle goſpel, 
was ordered on the ſame account to be paid to the latter, and the legacy of the other third, 
| E to 
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1778. Yo large a power, why ſhould it not exerciſe the more hrnited 

— one? So if it had been to the hoſpital the executor ſhould 

WH: nme, in this cafe, perhaps, the executor would not have been 

| Ware. Jimited to give it to one hoſpital only. There are caſes that 

come up to the preſent pomt—Attorney General againſt Syderfon, 

1 Vern, 224. where the prefumption was, that the teſtator had 

deſtroyed the writing, which is full as ſtrong as revoking the 

name of the executor. In Dq and athers againſt the A/torwey 

General, 4 Viner 485. 2 dg. Cu. Ab. 194. the diferetion de- 

[ *14] * volved to the Court. In Baiks and Churob againſt the Attorney 

(General, 2 Ail. 239, the alderman, and principal inhabitants of 

Bread-flreet ward were appomtted to diſtribute the charity. There 

is no more difficulty an finding out which hoſpital is the moſt 

proper object of bounty, Man which diſſenting miniſters could 

not be ſupported by the people. In this caſe, the difcretion 3s 

brought within much namower limits than in the former 

ones. It ſeems to me, the executor would not be confined to one 
hoſpital. 


Mr. Madocks (in reply,)—It is clear the teſtator only meant 
it ſhould go to one Lying-in hoſpital — Then the referring to 
the executor excludes every other power in the world from 
the nomination. The diſtinction between the caſes is only this, 
that where the queſtion is only how the charity ſhall take, it 
Thall be regulated by the Court, but not where the queſtion is 
obo ſhall take? In the farſt ſet of caſes, they are all for charity 
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0 generally The object is clear, and therefore, the mode not ap- 
1 pearing, it devolves upon the crown. In the Attorney General v. 
. i Vyderſen, the object was certain, and the ſame in the caſe of the 
i 4 ward of Bread-ſtreet. 

I 
BEL | X 
It : Cord Chancellor, —It ſeems if this had been a private legacy, 


and a ſelection of objects out of which the legatee was to be 
choſen, it is allowed that it would be of the eſſence of the 
legacy, and it could not take place unleſs there was an expreſſion 
of general favour, to let in all the objects. The caſes muſt be 
conſidered in order to form a line of diſtinction. The caſe of 
Syderfen goes beyond all the reſt, becauſe the will of the teſtator 
is to be explained by the grant of the crown.—My notion is, 
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to ſome public charity, was declared to be good, but that the executors ought to dif. 


Poſe of it under the eye of the court, and therefore were to propoſe a charity to the 
Maſter. 


* m * 
— — 


that 


in Tur COURT or CHANCERY. 

chat in the cafe of charities this court derives a great latitude 
of authority, from the extenfive nature of moſt charities ; be- 
cauſe they cannot go upon the ſame ſtrict rules which prevail in 
private caſes. But that is well Teſotved into the purpoſe and the 
mode. Where the teſtator is willing it ſhall go in the largeſt 
extent, you only follow his intent in marking out objefts.—1 
wiſh to follow this method in conſtruing the intent of teſtators. 
I have ſtated a diſtinction between charities and private caſes, 
ſo as to lay down a latitude more wide than is to be wiſhed to be 
left to courts of juſtice. In the Downing College caſe, the 
difficulty was, that, when the anterior eſtates were ſpent, there 
was nobody to take the equitable dominion ; and the queſtion 
*was, whether the analogy held between it and a legal eſtate, with 
nobody to take, which deſcends to the heir at law, till an object 
ariſes, Even in private caſes, the diſtinction between the object 
and the mode has been attended to.—[ will look into the caſes 
whether ſelecting one out of the objects is regulating the mode 
only. 


Lincoln Hun- Hall, a8th July, Lord Chancellor gave judgment 
in this caſe.— The queſtion is here, whether the legacy is void, 


the executor's name being ſtruck out, and there being no perſon 


upon whom it could devolve; or whether the Court will fuſtain 
it. lt has been argued that the Court has great extent of juriſdic- 
tion, in making legacies certain which were before uncertain; 
and ſecondly, in applying them where it is not known to what 
uſe they were intended. There has been at all times an exer- 
ciſe of this authority, where a legacy has been doubtfully given, 
as in Attorney General v. Syderfen, which was a legacy to ſuch 
.charitable uſes as he had appointed, but the appointment was not 


found; the court decreed the charity to be directed by the crown, 


as there had been an appointment. In Wheeler v. Sheer, in Lord 
King's time (Moſely 288, 301.) there was no appointment, but 


the teſtator had procraſtinated the legacy; that evidence ſatisfied 


Lord Xing, that the teſtator had not ſo fixed his mind as to ſe- 
Parate the legacy from the perſonal fund, and he would not carry 
the charity into execution. The caſes have proceeded upon no- 
tions adopted from the Roman and civil law, which are very fa- 
vourable to charities, that legacies given to public uſes not aſ- 
certained ſhall be applied to ſome proper object. From Swin- 
-burz, down to Hardwecke's time, that would be the effect where 
the object is diſappointed : but the preſent caſe is different. 
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[*16] 


Bond of a 
feme- covert, 
jointly with 
her huſband, 
ſhall bind her 
ſeparate pro- 


perty. 


CASES Aeta AND DETERMINED 


Here the teſtator giving a legacy to the next of kin, and to the 
executor, names a particular charity a reſiduary legatee; the 
queſtion is, only, how the truſt ſhall be carried into execution. 
remember to have read a caſe ſomewhere*, where a legacy 
is given to B. for the benefit of non-conforming miniſters, 
with the advice of C. and D.—at the teſtator's death B. C. and 
D. were all dead, yet the Court ſuſtained the legacy. It muſt be 
referred to the Maſter, to which of the Ning in hoſpitals it ſhall 


be paid. 


* This is the caſe of Attorney Gencral v. Hickman, 2 Fg. Ca. Alr. 193. 


* HULME againſf TENANT and his Wile. 


BILL filed by the obligee of a bond, to ſecure 180 J. 

entered into by the defendants huſband and wife ; againſt 
the huſband, wife, and her ſurviving truſtee, to recover the ſums 
ſecured out of the wife's ſeparate eſtate. Upon the marriage the 
eſtates of the wife had been conveyed to truſtees ; one part, con- 
fiſting of freehold and leaſehold / lands, in truſt to receive and 
pay the rents and profits to the wife, for her ſeparate uſe, and 
to convey the eſtate itſelf to ſuch uſe as ſhe by her laſt will in 
writing, or by deed or writing under her hand aad ſeal, exe- 
cuted in the preſence of two witneſſes, ſhould appoint, in de- 
fault of appointment, to the uſe and behoof of her heirs and 
aſſigns: other parts to be ſold, and out of the produce, 1000 /. 
to be laid out according to the directions of the wife, the intereſt 


and profits to be paid to her, and the principal to her, or her 


order by note or writing under her hand; and for want of ſach 
appointment to her executors, admimiſtrators and aſſigns. This 
1000 J. had been raiſed, and the whole or the greateſt part 
applied, ſo that the queſtion in the cauſe was with reſpect 
to the remedy againſt the other eſtate. In 1769, the huſ- 
band borrowed of the plaintiff Mrs. Hulme 501. upon his, 
and his wite's bond. In 1770, having occaſion for a fur- 
ther ſum, the wife herſelf applied to the plaintiff and borrowed 
130 J. paid the intereſt due upon the former ſum of 50/. and 
gave a new bond for the 180/.—The cauſe had been heard be- 
fore Lord Bathurſt, who diſmiſſed the bill. It came on now to 
be re-heard. 


Ms Mr. 


in THE COURT or CHANCERY. 


Mr. Mansfield opened for the plaintiff, but the reporter was 
abſent. | 


Mr. Attorney General, for the defendants. The plaintiff is 
not intitled to the relief of a court of equity, but is to be left 
to make the beſt ſhe can of the ſecurity at law. Truſtees for a 
woman, are appointed for the purpoſe of preventing her from 


doing acts prejudicial to herſelf, under the influence of her 


huſband. The huſband's credit not being good, the plaintiff has 
taken the wife's bond. The huſband was indebted—He and 
his wife are co-obligors, and it is done with the approbation of 
the plaintiff's attorney, who muſt know it was void. He ought 
to have inſiſted upon a mortgage of her ſeparate property. * This 
Court will never look upon bonds as appointments, where the 
party could not enter into the bond. In many caſes of bonds 
with penalties, the Court conſiders the bond as the form only, and 
as evidence of the ſubſtance, and will not ſuffer the party to be 
free upon payment of the penalty: but in the caſe of an infant, 
where it is voidable only, the taking of the bond will not aid 
the taker in equity. I do not contend that a married woman 
cannot contract in reſpect to her ſeparate property, but the party 
contracting muſt take a ſecurity agreeable to the nature of the 
property—he cannot better his ſecurity. Peacock v. Monk, 2 
Vezey 190. cloſes with a dictum, the authority of which is very 
doubtful ; it had no affinity to the principal queſtion. | 


Mr. Selwyn (on the ſame fide), — There is no caſe where the 
point has been determined that a bond, in which the wife joins 


her huſband, binds her ſeparate property. Norton v. Turvill, 2. 


Wms. 144, was againſt the wife's repreſentatives, which is very 
different from the preſent * the ä property ſettled 
upon her for life. | 


Lord Chancellor, —Grigby v. Cox, 1 Vezey 517. appears to be a 
decree for a ſpecific performance. The defect of that caſe is, that 


it does not ſtate the truſt. It is ſaid, that a feme covert is to be 


conſidered as a feme ſole, with reſpect to every authority the can 
exerciſe over her ſeparate eſtate, — but it is different where the 


conſent of the truſtees is made eſſential to the conveyance, al- . 


though the mere appointment of truſtees is not ſufficient to de- 
prive her of that authority; for there muſt be truſtees, otherwiſe 
ſhe could have no n property. 


F | Mr. 


7. 
1778. 
— Mi. 

 Horme 


againſt 
TExANT, 
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CASES AAG AND DETERMINED 
Mr. Setwyn, — * In. Biſcoe v. Kennedy, Bir Thomas Clerke 
thought it was to be conſidered as the property of a feme fole ; 
but, in that caſe, the bond was given before the marriage of the 


Lord Chancello#,—D you confider that caſe as deciding that her 
property was liable to her acts only whilſt ſhe was a feme ſole ? 


Mr. Sehvbyn—A feme covert can execute no act except by 
virtue of a power, or with the conſent of the truſtees, or by ſome 
means referring to her ſeparate property ; but, in this caſe, there 
is no reference whatſoever to her ſeparate property, or conſent of 
truſtees. It is not wholly immaterial that the plaintiff has ſued 
at law.—ln Machorro and Stonebouſe, in July laſt, upon marriage, 
a ſum was agreed to be laid out in the funds, upon truſt that the 


_ dividends ſhould be to the ſeparate uſe of the wife; the plaintiff 


bought | the interęſt during the lives of the huſband and wife, for 


eight years purchaſe; there was no fraud: a bill was brought 


againſt the truſteee for a transfer Mrs. Stonehouſe, in her anſwer, 
inſiſted this was againſt her conſent, but there was evidence in 
the cauſe that they both conſented.— This bill, fo circumſtanced, 
was diſmiffed with coſts, by his Honor, who ſeemed ſhocked at 
the propoſition, that a married woman could be bound by an act 
done in conjunction with her huſband. 


Mr. Mansfield (in reply), —It is now laid down that a woman 


*B1scor v. Krux ED, at the Rolls, 21ſt July, 1762, the defendant Fane Kennedy, then 
the widow of Ormond Tom/on, Eiq; being indebted to the plaintiff Bi/coe, in 1144, by bond 
22d April, 1755, and being poſſeſſed of ſeveral leaſehold houles, and of 1,000 J. Eaft- India 
ſtock, by ſettlement on her marriage with the - defendant James Kennedy, all her perſonal 

eſlate (excepting 500 J. Eaf-Tndia ſtock, which the huſband was to have) was conveyed 
to the defendant Mac CuHock, in truſt for the ſeparate uſe of the detendant Jane. The mar- 
riage having taken effect, the plaintiff filed his bill (without having ſued the huſband) to 
have the ſeparate eſtate of the wife applied to the payment of the debt - which bill was 
diſmiſſed. The plaintiff then ſued out writs againſt James and Jane Kennedy; but James 


: Kenntdy abſconding, could not be ſerved, and the plaintiff proceeded to outlawry, and then 


filed this bill to be paid out of the wife's ſeparate eſtate. The defendant inſiſted, that dur- 
ing her huſband's life her ſeparate property was not liable to this debt, contracted by her 
while fole.—The plaintiff contended that the ſettlement was, as to him, fraudulent. Upon 
the hearing, his Honor declared that, upon the circumſtances of the caſe, the effeQs of the 
defendant, veſted in her truſtee, were to be confidered as the property cf a feme ſole, and 


ordered plaintiff's debt and coſts to be paid out of the 500 l. Ee/t-1ndia Rock, in the 


hands of the truſtee. | | 
WES” 5 pointed 


2 rut COURT or CHANCERY. 
pointed out by the ſettlement and with the conſent of her truſ- 


perty, was to that intent a feme ſole, and might borrow money 


cided not to be neceſlary ; the uſe of truſtees being only to 
guard it againſt the huſband. Here, it is to ſuch uſes as ſhe by 
deed, or will, ſhould appoint. —Mr. Attorney General and Mr. 
Se/xwyn argue upon the ground that the bond was void That is 
begging the queſtion.— If we are right, * though void at law, 
it is not void here. The latter of theſe two bonds, that to ſe- 
cure 130 l. was given on the mere motion of the wife. No 
objection ariſes from the plaintiff's having ſued at law, it was a 
legal ſecurity againſt the huſband —As to an infant's bond :— 
An infant is never conſidered here as an adult, but a feme 
covert is very often conſidered as a feme ſole. In Norton v. 
Turvill the aſſets were conſidered as being bound when ſhe 


was living. That caſe is decifive of the preſent queſtion. 
Ihe di&um in Peacock v. Monk is mentioned as falling from 
Lord Hardwicke, and naturally, as being the general rule go- 
verning the property of women, and taking that particular caſe 
out of the rule. In Biſcoe v. Kennedy, the ſeparate property 
could not be the ſubject in diſpute, the debts of a feme ſole fal- 
ling on her huſband. In Machorro v. Stonehouſe, the woman 


lived ſeparate from the huſband, and probably ne fraud ſtruck 
the learned judge. 


Lord Chancellor, —My doubt ariſes princ ipally upon the form 
brought; it is a bill brought by the obligee upon a joint bond 


ſeparate property of the wife.—It is brought againſt the wife, 


is, what ſort of execution this Court will award againſt that 
ſeparate property? It is created by deed, and is real eſtate con- 
veyed to truſtees, as to a conſiderable part of it, in truſt to 
receive and pay the rents to the wife, and to convey the eſtates 


her laſt will and teſtament in writing, or by deed or writing 


under 


was dead; then her property muſt have been bound whilſt ſhe 


of the relief, rather than the principles upon which the bill is 


the huſband, and the truſtees, for attaining the moſt ex- 
tenſive and perfect relief which the ſituation of her ſeparate 
property will enable her or her truſtees to afford. The queſtion 


19 
1778. 


tees. It ſeemed to me that a feme covert, having ſeparate pro- 


HuLmMEs 
againſt 


and give ſecurities. The conſent of the truſtees has been de- Taxaxr. 


[*19] 
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under her hand and ſeal, executed in the preſence of two 
or more witneſſes, and, for want of ſuch declaration, or ap- 


pointment, to the uſe and behoof of the wife, her heirs, and 


aſſigns ; as to other parts, in truſt, to be ſold, and out of 
the produce of the ſale, 1,000 J. to be retained by the truſ- 
tees, to be laid out according to the directions of the wife, 
the profits to be paid to her, and the principal to her, or her 
order, by note or writing under her hand, and, for want of 
ſuch appointment, to her executors, adminiſtrators, and aſſigns. 
—-The rule laid down in Peacock v. Monk, that a feme covert 
* acting with reſpect to her ſeparate property, is competent to 
act in all reſpects as if ſhe was a feme ſole, is the proper rule, 
and neceflary to ſupport the deciſions on this ſubject. The 
conſequence was that, in Allen v. Papworth, 1 Vezey 163. where 


a a bill was brought by huſband and wife, for an account, the 


wife, together with her huſband, ſubmitting that the profits of 
her ſeparate eſtate ſhould be applied to pay the huſband's debts, 
ſhe was bound by that ſubmiſſion, and the profits of her ſepa- 
rate eſtate were by decree directed to be ſo applied. In Grigby 
v. Cox, where the wife had contracted to ſell her ſeparate 
eſtate, being authorized by ſettlement to diſpoſe of it, the 
court bound her, as a perſon equally competent as if ſole, to a 
ſpecific performance of that contract :—1I take it therefore it is 
impoſſible to ſay, but that a feme covert is competent to act 
as a feme ſole, with reſpect to her ſeparate property, where 
ſettled to her ſeparate uſe ; but the queſtion here goes a little 
beyond that; it is not only how far ſhe may act upon her ſeparate 
property, I have no doubt about that; but the queſtion is, how 
far her general perſonal engagement ſhall be executed out of her 
ſeparate property.—If ſhe had by inſtrument contracted that 
this or that portion of her ſeparate eſtate, ſhould be diſpoſed 
of in this or that way, I think ſhe and her truitees might have 


deen decreed to make that diſpoſition ; but if ſhe enters into an 
engagement, which would make a feme ſole Yr to the whole 


extent of the contract as to her perſon, tc. in every reſpect; it 


is clear ſuch general engagement, entered into by a feme covert, 
will not bind her as ſuch.—It is not like the caſe of an infant, 
who is incapable of acting; but, in reſpe& to a feme covert, 
determined caſes ſeem to go thus far, that the general engage- 
ment of the wife ſhall operate upon her perſonal property, ſhall 
apply to the rents and profits of her real eſtate, and that her 
N truſtecs 


in TUT COURT or CHANCERY. 


truſtees ſhall be obliged to. apply perſonal eſtate, \ and rents and 
h profits when they ariſe, to the ſatisfaction of ſuch general en- 
gagement ; but this Court has not uſed any direct proceſs againſt 
the ſeparate eſtate of the wife, and the manner of coming at 
the ſeparate property of the wife has been by decree to bind 
the truſtees, as to perſonal eſtate in their hands or rents and 
profits, according to the exigency of juſtice, or of the engage- 
ment of the wife to be carried into execution. I know of no 
caſe which has gone further than that. Suppoſe the wife to have 
power by ſettlement to diſpoſe of her real eſtate, to any uſes 
ſhe ſhall think fit, yet the truſtees muſt make the formal in- 
*ſtrument, without which the eſtate cannot paſs. I know of no 
caſe, where the general engagement of the wife has been car- 


ſhall make conveyance of that real eſtate, and, by ſale, mort- 
gage, or otherwiſe, raiſe the money to ſatisfy that general en- 
gagement on the part of the wite. It may be difficult to give 
relief here without doing ſomething of that kind, becauſe that 
part of the real eſtate which was to be ſold has been fold, and the 
money has been applied, with the direction of the wife, by the 
hand of the truſtee, who conſequently is no longer liable as to 
that ſum, ſo that ſo far as the 1, oo0 J. it ſeems out of the reach 
of this Court; the truſtee alledging that the money is paid, or 
not remaining in his hands.—(Mr. Ambler, —Only part paid 
over). Lord Chancellor, — l believe there is no inſtance of a per- 
ſonal decree againſt a feme covert, for payment of any ſum what- 
ever, —Though her ſeparate perſonal property is liable, yet the 
decree is to fetch forth her ſeparate eſtate, and make it liable to 
her engagement. No leaſe found in the hands of the truſtee 1s 
now before the Court; we cannot come at it,—as a bond it is 
void, otherwite an extent might have gone. 


Lincoln's-Inn-Hall, 28 July. Lord Chancellor, I have no doubt 
about this principle, that, if a court of equity ſays a feme covert 
may have a ſeparate eſtate, the Court will bind her to the whole 
extent, as to making that eſtate liable to her own engagements ; 
as for inſtance, for payment of debts, &c. But, although the 
remedy here is more extenſive than in a court of law; I do nor 
find the Court has ever ordered a power to be executed; they 
have induſtriouſly ſtopped ſhort of ſo doing, and have only given 
a remedy by ſtopping the fund, where the power was executed; 
e G . therefore 


ried to the extent of decreeing that the truſtees of her real eſtate 
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1778. therefore I cannot order the feme covert to execute her power; 
— but I am exceedingly clear that the leaſehold eſtate will be 
Hulu liable. | ; 
R 7 
Tenant. | | | 655 14 #41 
It ſtood referred to the Maſter to take an account of the rents 
and profits of the leaſehold eſtates: but, before any report, the 
parties came to a compromiſe, upon the defendant Frances pay- 
iug the Principal ſum borrowed, with intereſt, without any 

coſts . 


+ J. Stamford v. Rs 2 Ath, 68. 


* 


The Reporter was not preſent in Lincoln's-Inn-Hall, on the 28th of Fuly ; ; for what 


g paſſed upon that day in this and the two former cauſes, he 1 is obliged to the information af 
friends, upon ard he can depend. | 
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IN THE COURT or CHANCERY. 


Michaelmas Term 


STEPHENS againſt Loxp ViscounT BATEMAN. 


HIS bill was filed to ſet afide a deed entered into by 

the parties in 1760, under the following circumſtances. 

By ſettlements made in the Weſtern family, in the years 

1712, and 1722, terms were created for raiſing portions for 
daughters, (12,000 J.) which, had the real uſes ſubſiſted, and 
no act intervened, would have veſted in the plaintiff Mrs. Ste- 
hens, and the defendant Mrs. Hanbury. Before Mrs. Stephens 
became of the age of fixteen, ſhe went off with and married 
one Dumeſnil, a French ſervant of her father's. All the real uſes 
under the ſettlement failed in 1730, and the fee-ſimple then de- 
ſcended on Mrs. Stephens, and her ſiſter Mrs. Hanbury, ſubject to 
the life eſtate of the mother, then Mrs. Dollet. In 1741, Mrs. 
Stephens came of age: no act was done by her during the life of 
Dumęſnil, and, he being dead, ſhe in the year 1758 married Ste- 
hens, and levied fines, and ſettled the moiety of the eſtate to the 
uſe of herſelf and her huſband, for their reſpective lives; re- 
mainder to the iſſue of the marriage, remainder to the huſband 
in fee. After this, queſtions ariſing in the family as to what for- 
feiture Mrs. Stephens had incurred, under the fourth and fifth of 
Philiþ and Mary, c. 8. by aſſenting to the marriage with Dume/- 


nil, an ejectment was brought to try the queſtion, a trial was 


had, and a caſe reſerved for the opinion of the court ; but in 
the mean time Mr. and Mrs. Stephens being poor and in debt, the 
Parties came to the agreement, and entered into the deed in queſ- 
tion, By this deed it was recited, that queſtions had ariſen, that 
Mrs. Stephens inſiſted the forfeiture was at an end by the death 
of Dumeſnil, and that Mrs. Hanbury infiſted that it ſubſiſted 
during the life of Mrs. Stephens; Mrs. Stephens's moiety of the 
eſtate was then conveyed to the huſband for life, remainder to 
the wife for life, remainder to the iſſue of the marriage, re- 
„ ry ROSS 3 : mainder 
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' *mainder in fee to Mrs. Hanbury. — By this deed 2, ooo J. were to 


be raiſed, to diſcharge the debts of Mrs. Stephens and her huſ- 
band. It was executed by Mr. and Mrs. Hanbury, Mr. and Mrs. 
Stephens, and Mrs. Dollet the mother, and at the time there was 
no probability of iſſue of Mr. and Mrs. Stephens. The bill now 
filed was to ſet aſide this deed, as obtained by ſurpriſe from per- 
ſons in neceſſitous circumſtances, and that the 6000 J. portion 
ſhould be raiſed. 


The Reporter did not hear the opening for the plaintiffs, 


Mr. Mansfield for the defendants —This deed has been im- 


peached upon various grounds, as very hard upon Mrs. Stephens; 


but the hardſhip, if any, was upon Mr. Stephens.—Secondly, It 


is ſaid to be founded upon a miſtake, for that the forfeiture was 


at an end, by the death of Dummngſnil. But the deed was not 


founded on the forfeiture, but upon the doubt; and an eject- 
ment had been brought to try the queſtion. Had it been found- 
ed upon the forfeiture, there would not have been much doubt 
about it; the ſimple point under the fat. 4 and 3. Philip and 


"9 Mary, c. 8. is whether the forfeiture 1 18 for the life of the huſband. 


only, or ue” . * the wife alſo. 


Lord Chancellor —Wis not the whole tlie: whether he 


had taken her away? For although the huſband has confeſled 1 . 
| that e cannot bind her. | 


Mr. M. infield, here can be no doubt upon the conſtruction 
of the ſtatute; the words are © if any woman child, or maiden, 


being above the age of twelve years, and under the age of ſix- 


teen years, do at any time conſent or agree to ſuch perſon that 
«* fo ſhall make any ſuch contract of matrimony, contrary to the 
form and effect of this ſtatute, that then the next of the kin of 


the ſame woman child, or maid, to whom the inheritance 
« ſhould deſcend, return, or come after the deceaſe of the ſame 


« woman child and maid, ſhall, from the time of ſuch aſſent and 


„agreement, have, hold, and enjoy all ſuch lands, tenements, 


and hereditaments as the ſame woman child and maiden had in 


« poſſeſſion, reverſion, or remainder, at the time of ſuch aſſent 
by, and agreement, during the life of ſuch perſon that ſhall ſo con- 
tract matrimony : And after the deceaſe of ſuch perſon ſo con- 


" tracting matrimony, that then the ſaid lands, tenements, and 
. « hereditaments, 


IN THE COURT or CHANCERY. 


* hereditaments, ſhall deſcend, revert, remain, and come to ſuch 
< perſon or perſons as they ſhould “ have done in caſe this act had 


is impoſſible to give any ſenſe to the words of the ſtatute, if the 
forfeiture is to be for the life of the huſband only ; for it 
- would then be, that, after the death of the huſband, the eſtate 
ſhould go to any perſon to whom it ſhould have gone, except the 
huſband. This is not a new point; it has been determined in 
Ratcliffe's caſe, (3 Co. 39. 2d point) that the ſtatute © impoſes for- 
« feiture as well on him who takes, &c. as on the damſel, if ſhe 
<« exceeds the age of 12 years, if ſhe aſſents to ſuch contract, by 
« forfeiture of her land during her life,” alſo 3 Int. 62. So that, 
had the deed been grounded on the forfeiture, there would have 
been no miſtake. —Fhen the forfeiture is ſaid not to extend to 
reverſions : but the very words of the ſtatute are, © in poſſeſſion, 
reverſion, or remainder.”—As to there having been no conviction, 
the forfeiture was brought on by the aſſent of the wife who 
could not be convicted. Ratclife's caſe excludes the neceſlity of 
a conviction. But the deed proceeded upon a doubtful con- 
ſtruction. This is the firſt attempt to ſet aſide a deed fo founded 
long after it was made. The unſettled eſtate was forfeited as well 


as to the 6,000 /.—It is contended, this is to remain as a ſub- 
fiſting charge. The term was created in 1712 ; but in 1741, 
Mrs. Stephens and Mrs. Hanbury became ſeiſed in fee, and there 
is no act done which ſhews that this charge was conſidered as 


make uſe of the whole eſtate. 


of the mother. 


Mr. Mansficld,—No.—Then as to her own moiety, the might 
have made uſe of that as a mere truſt term, to attend the in- 
heritance, although it was not aſſigned. There is no caſe 
where ſuch a term has been made uſe of by a tenant in fee when 
the perſon was of age; which puts Thomas v. Kemyſh, 2 Vern. 
348. out of the caſe. In the Duke of Chandos v. Talbot, 2 
Ins. 601. there was an eſtate-tail only, the Court thought it 
would have merged had it been an eſtate in fee. This 6000 J. 

II | . does 


as the ſettled. The fines were levied of all the eſtates, there is no 
doubt but they meant to ſettle them all.— The next queſtion is 


ſubſiſting. Mrs. Stephens, during Dumeſnil's life, could never 


Lord Chancellor, — The portion was not raiſeable during the life 


1778. 
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never been made, other than to him only that fo ſhall contract Sr ern 


acainſ? 


<« matrimony ;” here the forfeiture commences on the conſent. It Bara. 
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does not depend upon the doctrine of Grabam v. Londonderry, in 
3 Ath, 393. which turned upon a younger ſon * becoming an 
eldeſt, Mr. and Mrs. Stephens have put an end to the term by 
their own act in levying the fine in 1758, which is made ij 
ſtronger by the. deed of 1760. A fine will bar not only pre- 
ſeat but future intereſts : and in the Duke of Chandos v. Talbot, 
it was held, that fines and recoveries will bar claims in equity, 
the ſame as claims at law. As to the copyholds, it does ſeem 
that the patties have proceeded upon a ſuppoſition that they 
were not forfeited; —The general rule is, that acts of parhament 
extend to copyholds, where their ſo extending will be no detri- 
ment to the lord ; therefore, if the copyholds were to paſs without 
admiſſion, that circumſtance would make the act not include 
them, but if the act only goes to compel admiſſion of the party 
next entitled, it may extend to copyholds. This diſtinction is 
laid down in Heydor's caſe, 3 Rep. 8. but there is no need here to 
make any decree with reſpect to the copyholds, the Zanburys 
having been in poſſeſſion of them many years, 


Mr. Maddocks (on the ſame fide) cited Beſt and Stampford, 
Prec. Ch. 252. to prove that where the eſtate and the term came 


into the ſame hand, the term merged, and Prec. Ch. 333. that a 
wife joining in a fine barred her lien upon the land. / 


| * 8 

Mr. Attorney General (in reply,) Mrs. Stephens was owner in 
Fee of the eſtate, and entitled to the 6000 J.; then under the 
doctrine of Thomas v. Kemyſh, the might at any time have con- 
veyed the 6,000 J. to any perſon who had ſupplied her with 
money. Suppoſe there was a forfeiture during her life, it could 
not forfeit the reverſion, or the 6,000/. Had the Szephenſes 
known ther rights, their intereſt would have produced them 
more money than they wanted but by the deed they have got 
only an intereſt for their lives, commencing upon the death of 
the mother. Their immediate income was not increaſed, they 


only got 2,000/. to pay their debts, which is much leſs than 


any body would have advanced them: The deed therefore could 
only be entered into from the diſtreſs of their circumſtances. 


The only queſtion as to the 6,000 J. is, whether the deed can 
affect it.— It was not in contemplation at the time. Though a 


recovery will bar collateral rights, it muſt be intended 1 to do 
.at the time. 


Lord 


in Tu COURT or CHANCERY. 


Lord Chancellor. — The firſt queſtion is, whether this is a fair 
deed, and whether it is poſſible to contend that the term was in- 
dependent of the eſtate, and Mrs. Stephens can call upon the 
truſtees to raiſe het portion. Either conſidering this as a merger, 
or without taking the doctrine of merger into conſideration, it 
appears to me that it is impoſſible to ſet up a term againſt ſuch 
a conveyance. This money would not have gone to executors or 
adminiſtrators, which ſhews that it ſubſtantially unites with the 
land. Then the queſtion is, whether there is ſufficient ground 
to ſet aſide the deed. It is manifeſt it was a hard bargain, but 
only as far as it affects Stephens, who, having, under the former 
deed, an eſtate for life with a fee expectant, and there being no 
expectation of iſſue, has parted with his fee- ſimple expectant for 
a very ſmall conſideration. But is that a ground to ſet aſide the 
conveyance ?—No.—The caſes are expreſs that the Court will not 


the year 1760, the Stephenſes were kept out of poſſeſſion. In 
1760, there was a ſuit brought to try the queſtion, whether the 


a caſe reſerved, and thereupon they came to the agreement. It 
is impoſſible to ſtate any groſs ſurpriſe. There is no doubt the 
bargain is unequal ; but the whole is reduced to this, that the 
parties being apprized what they were about, and having adviſed 
with counſel, have made a bargain which now appears unequal. 


BILL DISMISSED. 


ſet aſide the conveyance on that ground only. Undoubtedly, till 
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poſſeſſion of the Hanburys was available. There was a trial and 
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Where an 


original right 
is merely of 
legal juriſ- 


- diction, the 


death or 
bankruptcy 
of parties will 


not ſupport a 


bill in equity, 


cerned, vis. Dawes and Shuttleworth, were now alive and ſolvent ; 


brought their action againſt Dawes and Shuttleworth, the two 


brought, and cited Holſicomb v. Rivers, 1 Eg. Abr. 5. tit. Account. 
(1 Ch. C. 127.) and that, in the caſe of obligor and ſurety in a 
bond, this court would entertain a bill againſt the repreſentatives of 
an obhgor, though an action lay againſt the ſurety. Hecited Boxton 
v..Snee, I Vezey, 154. that principals, though not named, are bound 
by the contract of their broker, The Court will order an account 


CASES ArGved AND DETERMINED 
| 4 | 


Hilary Term 


19 Geo. 3. 1779. 


HoaA RRE again} COoNTENCIN and others. 


H E defendants, being concerned in a ſpeculation in tea, 
borrowed, by Layton their broker, a very large ſum of 
money of the plaintifts, the bankers, upon the credit of 

the Eafi-[ndia company's warrants; afterwards the teas ſelling 
at loſs, and their produce not amounting to the ſum borrowed 
upon the warrants, the plaintiffs filed their bill againſt all the 
parties on whoſe account the loan was negociated, for payment of 
the deficiency, contending that they were bound (though not 
named) by the act of their broker, and ſtating the whole as a 
partnerſhip tranſaction. Only two of the perſons originally con- 


Roger Staples died pending the ſuit which was revived againſt 
his repreſentatives; Contencin was become bankrupt, and his aſ- 
ſignees were brought before the Court. It was objected by Mr. 
Attorney General, on the part of the defendants, that this was mat- 
ter merely at law; and that the plaintiffs ought, upon their own 
ſtating of the matter as a partnerſhip tranſaction, to have 


ſurviving and ſolvent partners, who were liable to the whole 
demand. | a 


Mr. Madecks, for the plaintiffs, contended that the bill was well 


1 5 | .to 


IN THE COURT or CHANCERY, 


to be taken of the aſſets of the principal who is dead, and, if 1281 


they are not ſufficient to pay his quota, will give the plaintiffs a 
remedy againſt the ſurviving principals. The caſe made by the 
bill proves the amount to which the ſeveral parties are liable. At 
law they would be jointly liable. The remedy will be to direct 
the plaintiffs to prove under the commiſſion of bankruptcy, and 
that there be an account of the aſſets of the dead perſon, and of 
the ſhares of thoſe alive and ſolvent ; and if there be any defi- 
ciencies from the dividends of the bankrupt's eſtate, or the aſſets 
of the dead party, then the plaintiff ſhall have a remedy for ſo 
much againſt the ſurviving ſolvent parties. Then, will the court 
ſay you ſhall, only, have a remedy at law againſt the ſolvent 
parties? The court will prevent a circuity of actions: The 
conſequence of our recovering at law againſt Dawes and Shuttle- 
worth, the ſolvent parties, would be, that they muſt come into 


this court, to recover againſt the aſſignees of the bankrupt, and 


the repreſentatives of the dead party. There is another reaſon 
why this bill ſhould not be diſmiſſed, that an account is prayed, 
and mult be taken, of the intereſt of the money lent by the Hoares, 


and they muſt account for what has been produced by the tea- 


warrants. Then, the queſtion is whether the bill ſhould be 
retained, with leave to bring an action, or an iſſue ſhould be 
directed. This depends upon the right to be aſcertained. Where 


the fact is admitted, and the law only in queſtion, the court 


directs a caſe: If both fact and law are in doubt, then either 
an iſſue or an action. Then, which will be moſt expedient in 


this caſe? In an action, the repreſentatives of the dead party, 


and the aſſignees of the bankrupt, will not be bound; the action 
.can only be againſt the ſurvivors, it will not be maintainable 
againſt the repreſentatives. In an iſſue, they will all be bound. 
Where it is neceſſary to come to this court, and the court 
can determine the matter, it will. Parker v. Dee, 2 Ch. Ca. 200. 


Mr. Walker (on the ſame fide), to ſhew that this court would 
entertain bills to prevent circuity of actions, cited Dolphin 
v. Haynes, Shaw. Parl. Ca. 17. Eq. Abr. 79. pl. 3. S. C. and 
3 Ath. 406, Madox v. Fackſon. 


Lord Chancellor, — It is of great conſequence that it ſhould 


be underſtood what are the bounds between the juriſdiction of 
Courts of law, and courts. of city. becauſe otherwiſe much 


I difficulty 


1779. 
LY ww 
Hoare 


againſt 
ConTENCIN, 


[*29] 
1779. 
Hoart 


againſt 
 ConTrencin. 


CASES Arxcved AND DPTERMINE D 


difficulty“ will ariſe from parties being put to a great expence, to 
try here what ſhould be tried at law; and, what is worſe, a 
party would be permitted to go on here for legal conſequences, 
although the court muſt ſend it to law, to try the legal right. 
The queſtion is, whether this cafe differs an iota from the com- 
mon caſe of an action at law. What do you defire? diftribution? 
do you not contend that you have a right againft all, and each of 
the parties? Here all the equity, is that if one party cannot pay 
the other ſhall; the queſtion is merely between the defendants, 

Can the plaintiff bring all the parties before the court, to try 
the right between them, when he has nothing of his own to 
try? It is true that, where he has an equitable demand, 
the plaintiff muſt bring all the parties intereſted before the 
court. This bill is only filed againſt eight perſons, for 
4 remedy for money lent upon a jeint contrat,—If they 
ſtood as they originally did, it is not argued; that a bill would he 
againſt all of them. As to an account, this is only of a repay- 
ment of money, and that the money for which the teas fold 
ſhall be deducted. —As it ſtood originally, therefore, the bill 
eduld not have been ſupported. I think the circumſtance of 
one of the parties having died fince the bill was bronght has 
no effect upon the cafe : for although where the bill originally 
ſtates a demand competent to the juriſdiction, and parties die 
pending the fuit, the court will decree an account of aſſets 
againft the repreſentatives; yet, where the original demand is 
incompetent, the mere death of parties ſhall not ſupport a 
revivor of that bill, although a ſubſequent equity which ariſes 
from that circumftance might be'a ground of application here.— 


I have looked into all the caſes, and they are totally different from 


that before the court; and I find ſtill greater difficulty to 
diſcover a principle, that the plaintiff can come here merely 


| becauſe a patty is dead, by which the action is extinguiſhed 


againſt him, and ſurvives only againſt the reſt. The caſes are 
Bi 922 v. Church, 2 Vezey 100, 371. and Fatomb v. Harw00d, 


2 Vezey 265. The whole queſtion in Biſbep v. Church, was 


_ whether, the remedy being extinguiſhed at law by the form of 


the contra, the party ſhould have a remedy here, Lord Hard- 
wicle expreſſed an idea, that, as it was a partnerſhip tranſaction 
in trade, there muſt be a remedy againſt either. It ſtood over 
upon another point, that he löſt it by his on laches; but upon 
the EK amination of Clive, it proved that the — had ac- 
knowledged it to be their debt. Lord Aardwicke finally determined 

3 "= 


in THE COURT or CHANCERY. 


it, *on the ground that both having undertaken in equity, if the [30 
OE could not recover againſt one, he ſhould againſt the 1779. 
other. That is very different from this cafe, becauſe here — 
is no danger of the debt being loſt, there being a full re- Hoare 
medy againft the ſurvivors. Facomb v. Harwood is not an ow ms 
authority in this caſe. -In that mentioned from the court 

of Exchequer, (Allport v. Thomas, Gilb. Eq. Rep. 227.) an 

action at layy would certainly have lain, but the particular point 

was not argued: the ſhip had been fold, the money arifing by 

the ſale had, probably, been depoſited, which might, or might 

not have been the cauſe of the ſuit. The caſe in Athynes 
(Madox v. Fackſon) has nothing to do with it, it 1s the caſe 

of a joint and ſeveral bond. If the party was competent to 

ſtand in court at all, he ſhould have brought the other parties 

into court.—In this caſe, there is no circuity of ſuits, for if the 
plaintiff had recovered againſt the ſurviving parties, ſee what 

would have been ſaved: the queſtion of fact, whether there 

was a partnerſhip tranſaction would have been ſettled before the 

other parties could have been called upon for contribution: it 

would have been tried at the expence of about tool. here is an 
immenſe quantity of pleadings and depoſitions, and an enor- 

mous expence, to bring in queſtion a demand which is merely 

at law. 


BILL DISMISSED WITH COSTS. 


An action was afterwards brought againſt Dawes, and tried 
at Guildhall, 3 Mar. 1780. when a verdi& was given for the 
defendant; and, a motion being made for a new trial, it Was 
upon argument diſcharged. Dougl. 3 5 
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GarRTH againſ MEyRIC xk. 


WO legacies of 1000/. each were given in the ſame will Two equal 


legacies in the 
to the ſame legatee; the firſt bequeſt was, I give F 


4 16. legatee) 1000. old South-ſea annuities, to be transferred 3 
into her own name; —and then toward the cloſe of the will, 2 one ſhall 

+ I give to (the legatee) 1000/7. old South-/ea annuities, as TO” 

* aforeſaid.” It was endeavoured to ſupport theſe as ſeparate 


legacies, and that the legatee ſhould take both; but not allowed.“ 
Secondly, | 


V In the caſe of Gaganwood v. GAZxwoop, be fore Lect Bathurſt, 25 Jan. 1776, 
Auer Joce. by will dated 20 Feb. 775 gave ** to her niece Mary Cook, wife of John 
Cook, 
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1779. 


— 
GAR TN 
againſt 
MryRick. 

Reſidue to fix 
grandchild- 
ren, the 
name of one 


repeated, that 


A legacy of 
perſonal 
eſtate to teſ- 
tator's wife, 
for life, 


and after her 


deceaſe to 
the teſtator's 


relations who 


ſhall be then 


alive, con- 
fined to rela- 


tions within 


the ſtatute of 
diſtribution. 


of another omitted, they ſhall all take. 


CASES ArGvueD AnD DETERMINED 


*Secondly, the teſtator left the reſidue to his ſix grandchildren, 
by their chriſtian names, but the name of Ann was repeated, 
and that of Elizabeth another grandchild omitted; but it was 
decreed in favour of all the grandchildren, and that Ann took 
but one ſhare, and Elizabeth ſhould be admitted to the ſhare 
miſtakenly given to Ann, by the repetition of her name. 


GREEN again} HowaRD. 


Petition by two perſons of the name of Hud, to be 
admitted to ſhares of 4000. under the following circum- 
ſtances: the teſtator had left this legacy, I give 4000. to 
« my wife for her life, and after her deceaſe to my own relations 
„ who ſhall be then alive.” There were ſeveral legacies in the 
will, to both firſt and ſecond couſins. The petitioners were 
ſecond couſins to the teſtator, and now petitioned to be admitted 
to ſhares with the next of kin. 
; / 
Mr. Anibler for the -otticocrs,—In Jones v. Beale, 2 Vern. 
38 1. the Court would not reſtrain the deviſe, by the ſtatute of 
diſtribution. The teſtator appears to have had an equal regard 
for the ſecond couſins to that he had for the firſt, and meant to 
extend his bounty beyond the next of kin. It is in evidence, 
that he uſed to receive the ſecond couſins with equal kindneſs 
as the firſt. If the terms uſed carry any decthve meaning, they 
are more extenſive than next of kin. Wherever there is a doubt 
about the conſtruction of a will, the Court will admit evidence of 
circumſtances. 1 Wis. 144. Lady Granville againſt the dutcheſs 
of Beaufort, As where perſons are improperly deſcribed, not 
only where there are two perſons of the name of J. S. but even 
where there is a total miſtake of the name, 2 Wms, 141. 
Beaumont v. Fell —So in, Deerhurft v. Sweeting, 1753, where 
the teſtator had two ſons, and gave to John by the name of 


'Cook 5007.” and afterwards in the ſame will, among many other legacies, ** to her 
couſin Mary Cook, 500/7. for her own uſe and diſpoſing, notwithſtanding her coverture ;” 
his Lordſhip declared, that Mary Cook was entitled to one legacy, only, of 5002. and that 
the ſame was for her ſeparate uſe. The cauſe was reheard upon this point, 16 Dec. 
in the ſame year, and the decree affirmed. As to the effect of ſuch double legacy 
in a will and codicil, ſee the caſe of Ridges and Morriſon, poſt. 389. and Hooley v. 
Hatton, there cited and relied upon. 


in Tue COURT or CHANCERY. 


james, evidence admitted to prove he uſed to call him James,. 
alſo in Bridall and Harper. 


Lord Chancellor, — Ils there one caſe where the word relations has 


been held to mean more than next of kin? 


Mr. Madocks, on the ſame ſide, —If the teſtator has marked 
an intent to carry it further than the ſtatute of diſtribution, 
the Court will do ſo: the ſtatute of diſtribution is only 
adopted by the Court from neceſſity . He uſes the word couſin 
indiſcriminately in the will, for firſt or ſecond couſins ; and 
couſin is a name of relationſhip. Where the legacy is to veſt at 
the death of the teſtator the ſtatute applies, but where it is de- 
ferred to a remote period, it does not. Suppoſe the teſtator left 
a firſt couſin, and the child of the firſt coufin ; if the parent died 
in the life-time of the tenant for life, the repreſentative would not 
take, becauſe the condition precedent did not take place. 


Lord Chancellor, — That, under all the determinations, would 
be a lapſed legacy. 


Mr. Scott on the ſame fide,—Upon the conſtruction of con- 
fining it to the ſtatute, this would be making a will merely to 
die inteſtate, There is a difference where there is a wife, be- 
cauſe the wife would not take under ſuch a deviſe; but here it 
would be a pure inteſtacy. As to the evidence of his treatment 
of the couſins being admiſſible, I have no caſe ; patent ambigui- 
ries are not to be helped by averments, but evidence may be given 
of facts, dehors the will, which, by words in the will, appear to 
have been in the contemplation of the teſtator.— This is founded 
in reaſon. The value of an eftate is dehors the will: but if 
the teſtator refers to it, the evidence of it is admiſſible 7. This 


ſeems to introduce the number and age of the couſins, for he 


ſeems in another part of his will to refer to the probability of 
there being enough of them to exhauſt a fund of 2,500 l. which 
he gives to his wife, to be diſtributed, by her, among his own 


* Upon this principle was the decifion in the caſe of General Honeyauaed's will, men- 


tioned afterwards by Mr. Scot, and that in Greenwood and Greenwood (cited ante, p. 30. n.) 
when it came on for further directions, 14 April, 1779, where Hefier Joyce, by a codicil 
gave the reſidue to be divided between her relations, that is the Greenweods, the Everits, 
and the Dows, The Ewverits were not within the degree of relationſhip limited by the 
ſtatute, but were deemed to take jointly with the Greenwoods and Dows, who were. 

' + As to this point ſee the caſe of Fonnereau v. Poyntzs Poſt, 472. 


K | relations, 


1779. 


th 


Green 


againſt 
HowaRrD. 
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Auding the perſons mare diſtant, 


CASES ArGvueD AnD DETERMINED 


* nds in ſhares of no more than 250 /. each; he muſt there- 
fore expect there would be ten alive. There were fifteen at the 
time of his making his will, of whom five only have ſurvived 
his wife. He ſeems to have meant perſons to take, more nume- 


' rous than his next of kin. The caſe of Honeywwood's will ſhews 


that the court will effeQtuate ſuch an intention, though more re- 
mote ; there the words wefe, © to ny relations, however diſtant, 
« who ſhall claim within two years.“ 


Lord Chancellor, —It would be very difficult to draw a line in 
favour of the ſecond couſins againſt thoſe who are more remote. If 
you once go beyond the ſtatute, it muſt extend to every perſon 
who can make any claim. It muſt be confined to the ſtatute, 
that is to one claſs under it, for the wife cannot claim, the ſtatute 
providing for her by the name of wite ; therefore, ſuch a will is 
not totally inofficious, for it thuts out the wife. When firſt 
theſe caſes came before the Court, the Court ſaid, that to avoid 
inconvenience, the beſt way was to adhere to the ſtatute. Pro- 
bably the firſt caſes were, where the teſtators, having exhauſted 
the perſons whom they meant as objects, intended the reſt for 
thoſe to whom the law would give it. The Court has ſaid in 
the fame moment, that the claimants {hall not always take in 


the proportions of the ſtatute, but as the teſtator had directed; 


as, where there have been brothers and brother's ſons, theſe laſt 
took not by repreſentation, but per capita. So where the teſtator 
has ſaid, to relations according to their greater need, the Court has 
ſhewn particular favour to one. Here the teſtator certainly 
knew that the word relations ſignified more than next of kin, 
The evidence, if admitted, could go no further than to ſhew that 
he knew this. The ſenſe of the words, as fixed by legal authori- 
rity, is not to be altered by the language held on any occaſion by 
the teſtator, or by his behaviour. There is no particularity in 
this will to alter the ſenſe of the word relations. It muſt be 
among thoſe entitled under the ſtatute. Thomas v. Hole is a 
ſtronger caſe than this; as it is reported in Forreſter, (251.) the 
bequeſt was 20 all the relations . | | 

PETITION DISMISSED, 


In the caſe of Wipmore and the Con PORATIOW of Queen Ann's BouwnTy, cited 


ante, p. 13. u. one of the queſtions was as to the third part of the reſidue, which was given 


to the teſtator's moſt neceſſitous relations, by his father's and mother's fide; the plaintiff, 
Mary Wooiiroffe, was the neareſt relation on the father's ſide ; (his brother's daughter) and 
related alſo on the mother's, but not ſo nearly as two of the defendants. Lord Camden held 
himſelf bound by the ſtatute of diſtributions and decreed that third part to the plaintiff, ex- 


* * 


J AM E5OM 


in THz COURT or CHANCERY. 


| *TAMESON againſt SKIPWIiTH and others. 


| BILL filed by the plaintiff, as a creditor, againſt the de- 
fendants, the executors of the late Godfrey Bagnal Clark, 
Efq. for ati annuity of 200 J. for the plaintiff's life, Mr. Clark, 
having by his will charged his eſtate with all his © debts by 
« bond, mortgage, or ſimple contract. The caſe upon evidenee 
appeared thus: the plaintiff, in 1753, was retained by Godfrey 
Clark, the father of the teſtator, as a tutor to his ſon, then at 
Paris, at a ſalary of 100 guineas a year (though this ſalary was 
frequently in arrear), and had his board and entertainment in 
Mr. Clark's houſe, when in England, or wherever Mr. Clark, 
jun. his pupil reſided. This continued till 1763. In 1763, after 
Clark, jun. came of age, Mr. Fameſon travelled with him into 
Italy, and continued to attend him till 1767 ; inſtead of 100 
guineas a year, he had now 200 J. in this manner; the father 
(who was tenant for life, remainder in fee to the fon) made the 
ſon an allowance of 1,000 l. a year, but it was underſtood be- 
tween them and by the plaintiff, that 200 J. of that ſum was for 
the plaintiff. During the time they were abroad, Clark, jun. 
ran 500 l. in debt to Jamęſon, for arrears of the 200 J. and 
21 June 1766, gave him a note for that money, and from 
1767, the ſalary was again paid by the father. In 1768, and at 
various ſubſequent times, ſeveral letters were written, both by 
the father and fon, in which it was faid the ſecurity was pre- 
paring to be executed by the father and ſon, and ſeveral other re- 
ferences were made to the annuity. Afterwards the father 
rook an account of the arrears dne upon both annuities, and of 
money due upon a bond he had before given for arrears, and 
money lent to him by the plaintiff.—Several accounts were after- 
wards made out by the father from time to time, after Jameſon 
had quitted the family, in which credit was given him for ſums 
due upon this annuity. March 30, 1774, Godfrey Clark the fa- 
ther died. After his death, Clark the fon paid two quarterly 


a year, and in November, 1774, an account was taken of the ar- 
rears of both annuities, and of his 500/. note; amounting to 


2,400 J. for which he gave the plaintiff a bond, dated ꝙ December, 


ing. made a ſhort will containing the charge in queſtion, 
3 Mr. 


A 


1779 
— 
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Bill fled by 
a tutor, for 
an annuity of 
200 J. for his 
own life 
againſt the 
executors of 
the pupil, 
ſupported by 
letters refer- 
ring to an an- 
nuity, (but 
without any 
ſpecific 
length of 
time named 
di ſmiſſed 
without coſts. 


payments (which were due before the father's death) of the 200 J. 


in that year. December 26, 1774, Godfrey Bagnal Clark died, hav+- 
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1779. 


Jauzson 


againſt 
Skcirwirk. 


1 


CASES ARGUED AND DETERMINED 


* Mr. Attorney General for the plaintiffs—The queſtion is, whe- 
ther the plaintiff can make out a claim in equity as a creditor up- 
on good conſideration againſt the eſtate. By the ſtatute of Eliz. 
a good and valuable conſideration muſt be ſuch a conſideration 
as has a value and meaſure in money; but, where there is no com- 
petition with creditors, and the demand is againſt the parties 
themſelves, a meritorious conſideration is ſufficient. The plain- 
tiff's time and attention would be a ſufficient conſideration, in a 
deed, not to make it nudum pactum. In the letters they acknow- 
ledge that conſideration ; the mode of rewarding it they ſettled 
at 200 l. a year, and, when he did not receive the money, they 
made up the account and gave him a bond carrying intereſt, and 
the ſon gave a note for the 500/. If it is ſaid there is no proof 
that it was to be for the life of the preceptor. It muſt be fo, for 
what the father and ſon could grant.—Why give a charge, un- 
leſs it was for his life? they might pay without, during their own 
lives, and therefore muſt mean that it ſhould bind ſucceſſors. In 
this Court, 1 do not ſay it could ſtand, if we were in competi- 
tion with creditors ; but when they are paid, the next claſs of 
demands are thoſe upon good conſideration, though not valuable 
in the ſenſe of the ſtatute : and this eſpecially againſt volunteers. 
In Dr. Young's caſe, upon the Duke of Wharton's eſtate—(Stiles 
againſt the Attorney General, 2 Atk. 152.) Dr. Young had a bond 
from the Duke of Wharton, for his attendance upon him whilſt 
abroad, and, the eſtate being forfeited, the Crown granted it 
to Lady Fane Cook, the duke's ſiſter, charged with the duke's 
debts. Lord Hardicke ſaid, in determining upon Dr. Young's 
claim, that there was nothing in it to make it ſtrictly a debt, and 
that the eſtate was liable only to valuable debts ; that it was upon 
very good confideration, but he would not allow a creditor, upon 
mere good conſideration, to come in competition with creditors 
for valuable conſideration : but reſerved the confideration of the 
doctor's claim till the account was taken; and then, there being 
a ſurplus, he was paid.—In the caſe of Lady Mary Herbert againſt 
Earl Pow:s, April 1776, 6 Brown's Parlt. Caſes 102. ſeveral of the 
conſiderations were not of any kind of value, and could not be 
eſtimated in money, and therefore would not have given her any 
rank as a creditor. 


Lord Chancellor, Did nat the Houſe of Lords take fore of 
thoſe conſiderations to be valuable? 
e Mr. 


in THE COURT or - CHANCERY. 


* Mr. Ambler for the defendants, —The letters amount to no 
more than that the father had an idea of .giving the plaintiff an 
annuity, but indefinitely. The payment does not amount to 
a promiſe. All that paſſed, as to preparing the ſecurity, was in 
the life-time of the father. The whole does not amount to 
ſach a promiſe as either a court of law or this court could 
compel them to perform; it is merely an intention, not an actual 
agreement. The performance of a promiſe cannot be compelled 
at law without ſome conſideration. This Court has frequently 
refuſed to perform voluntary agreements, even where ſteps have 
been taken towards putting them in execution. 1 Ch. Ca. 302. 
In Dr. Young's caſe there was a bond. A voluntary bond, or 
note ſo given, ſhould be poſtponed to all debts. The caſe of 
lady Mary Herbert had very meritorious conſiderations. Here 
it is too uncertain for the Court to ſay what duration the an- 
nuity was to have; it is quite ſufficient to ſay the Clarks meant 
it for their own lives. In 1774, Godfrey Bagnal Clark's will 
was made; that was a proper time to have given the annuity, 
which was not neceflary to be done by deed, —he gave by his 


and then charged the eſtate with his debts. Here was no 


contract, no conſideration, it is uncertain, and not ſufficient to 
bind the real eſtate. 


Mr. Price (on the ſame ſide), — There are two grounds laid 
in the bill, neither of which is proved: firſt, that the engage- 
ment was, at firſt, made by the plaintiff in hopes of a per- 
manent proviſion ; ſecondly, that he had refuſed other engage- 
ments. This is ſtripped of every circumſtance that has been 
rehed upon in other caſes. A court of equity muſt have certain 
preciſe grounds for carrying any thing into execution. In all 
the receipts, it is treated as a yearly payment, a mere yearly 
bounty at the will of the giver. Lady Mary Herbert's caſe was 
ſolely this: ſhe was entitled, as eldeſt daughter, to adminiſtra- 
tion to her father the marquis of Powis; Earl Powtis obtained 
adminiſtration, and there was a promiſe that, if ſhe would re- 
nounce, the terms ſhould take place. There was alſo a diſ- 
pute about the guardianſhip of her niece, whom Lord Pozis 


bur to be appointed guardian, by whoſe conſent the match 
Yor, I. L took 
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will an annuity of 400 J. to his brother, and of 25 J. to a ſervant, 


wanted to marry, and lady Mary procured lady Herbert of Cher- 
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fideration as this into a debt, and charge the lands with jt under 


either by the father or the ſon, nor is it fo ſtated in the bill. It 


CASES ARrGueD AND DETERMINED 


took place. Theſe were the confiderations*. It is impoſſible to 
conceive the Clarks thought of a permanent proviſion for Fameſon. 


Mr. Mansfield (on the ſame fide), The firſt queſtion is whether 
here is any debt, any engagement to pay to the plaintiff an an- 
nuity for his life?—No ſuch engagement appears by the let- 
ters, nor hy whom it was to be paid, only that the ſon was to 
ſpeak to the ſteward about a charge, but to, or by whom, does 
not appear. It is enough that there is nothing certain, or fixed, 
in evidence. It was merely to be a reward for paſt ſervices ; then 
it is nudum patum, and would not ſupport an action, much leſs 
ſuch a claim as this. It is not very accurate to ſtate that a con- 
ſideration which would be ſufficient in a deed would be ſo 
here.—Confiderations are not neceſſary to deeds, if there is no 
bad conſideration to vitiate them, as in Cray v. Rooke. (For- 
refler 153.) This is the only view in which conſiderations are 
important in deeds. Paſt ſervices are not a conſideration at law, 
nor in this court. Your lord{hip will not convert ſuch a con- 


this will. 


Mr. Madocks (for the truſtees), Where the party lies by, and 
does not make his claim in the life-time of the perſon by 
whom the contract ſhould be performed, equity will not after- 
wards aſſiſt him. This is not an agreement to charge the eſtate 


is a claim of an aſump/it on a promiſe that the plaintiff ſhould 
have an annuity for his life, and the fact of payment is all from 
which the court is to infer the contract. It is a mere perſonal 
promiſe either from the father or the ſon, 


Mr. Attorney General in reply, We are not praying a remedy 
againſt creditors for valuable confideration, but only the exe- 
cution of a truſt, created by the will of Godfrey Bagnal Clark, 
for the payment of all his juſt debts, whether by ſimple con- 
tract, or otherwiſe, and againſt volunteers who take under the 
{ame will We are not contending that this could be enforced at 
law againſt Clark, but that it is what he underſtood as a debt. 


* There were alſo other conſiderations in that caſe, ſuch as Lady Mary declining 
the place of dame d'honneur to the queen of France (which ſhe had ſolicited), upon 
the Earl's promiſe to pay the annuity —See. the caſe at large, 6 Brown's Parlt. 


Caſes, P» 102. 


COURT CHANCERY. 


* Dr. Young's caſe fully founds me in this diſtincion. It was 
a bond purely voluntary, for a good, but not valuable confidera- 
tion. Lord Hardwwicke laid down the diſtinction between debts 
for valuable confideration and juſt debts, and chat, after debts 
on valuable confiderations, thoſe ought to be confidered which 
were upon honourable conſiderations, and which a man ought 
to pay, though he could not be compelled. It is material 


IN THE OF 


that this annuity came out of the ſon's allowance. The father 


was only tenant for life, and ſo meant to make it a family debt. 
Upon altering that method a ſecurity was thought of—to be 


entered into by whom ? by both—they both mut join in order 
to do it. 


Lord Chancellor, — The words of the charge are, « all my | 


« debts by mortgage, bond, or ſimple contract.“ In 1753, it 
would have been a claim only againſt the eſtate of Godfrey 
Clark: and it would be impoſſible to ſay, that there was any 

engagement for valuable conſideration with Godfrey Clark. Had 

the plaintiff, when he came into the ſervice, ſtipulated for the 
two payments, it would have been a valuable conſideration, 
but it would have affected the father's eſtate; from whence it 
could not be received, for the eſtate is deficient. On the part 


of the ſon, there is no evidence to prove any agreement, 


or what the annuity was to be.—Every part of valuable con- 


fideration, and every form of ſtipulation, ſeems to be wanting. 


No bond is given by the ſon for the annuity , therefore it is not 
to be contended, that it could be recovered againſt the ſon, or 
his heir adverſely. If a bond is given pro turpi cauſa, or which 


is ſubject to be reſcinded, the bond is no ſecurity,—but if it is 
given gratuitouſly, it may be recovered at law: in this Court it 
will be poſtponed to creditors, but, at law, there is no ſuch 


defence. This Court poſtpones the gratuitous bond, it repels 
it from it's rank, from it's not having a valuable conſideration, but 
che Court has never raiſed an act to an higher rank on account 
of its confideration. If the grant in the Duke of Wharton's 
cafe had been in the words of this will, voluntary bonds might 
| have been recovered. The queſtion is, whether this is a debt 
by mortgage, bond, or ſimple contract; it is totally impoſſible 
in a legal ſenſe that it ſhould be either: the outſide that can be 
made of it is, that there was an intent to carry on the payment 
to the death of Fameſon. I ſuſpect there was ſuch an intention, 
but it is impoſſible to gather it, farther chan as a ſuſpicion.— 
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Lincoln's- 
Inn-Hall, 


Seal before 


aſter Term. 


Exceptions to 
anſwer, - the 
anſwer re- 
ported ſuf- 
ficient; plain- 
tiff amends, 
upon anſwer 
coming in 
70 exceptions 


taken, motion 


that theſe 
exceptions be 
referred to 
the ſame 
Maſter with 
the former 
ſet, granted. 


referred to the ſame Maſter with the firſt, and therefore granted 


CASES ARGU ED AND DETERMINED . 


* there is not enough in the correſpondence to be called proof. 
The bill muſt be diſmiſſed, as not having made out the intention 


of the ſon, by the words, to charge the eſtate with any debts, but 


mortgage, bonds, or ſimple contracts; or that it was his inten- 
tion to charge the eſtate with 200. per annum for Fameſon's 


life. 


BILL DISMISSED WITHOUT COSTS. 


Decree affirmed in the houſe of lords, 14 March, 1780. 


PRATT again} TRSSGIE R. 


HE plaintiff having filed his bill for a diſcovery, the de- 
fendant put in his anſwer, to which the plaintiff took a 

great number of exceptions. Theſe being referred to Maſter 
Pechel, he, thinking them all frivolous, reported the anſwer ſuffi- 
cient. Upon this the plaintiff amended his bill, by ſtriking out 
the whole charging part and the interrogatories grounded upon 
it; and, upon the anſwer coming in to this amended bill, the 
plaintiff took 70 exceptions to this anſwer. 


Mr. Mansfield, for the defendant, . that this ſecond ſet 
of exceptions ſhould be referred to the ſame Maſter to whom 
the former ſet had been referred; which was oppoſed by the 
plaintiff's counſel, who inſiſted that the alterations were ſuch, 
that this was quite a new bill, and any other Maſter as com- 
petent to judge of the relevancy and ſufficiency of the parts 
referred to in the anſwer againſt which exceptions had been taken, 
as the Maſter to whom the former exceptions were. referred. 
But Lord Chancellor ſaid, that as the allegations in the former 
part of the bill were the ſame, and the other matter muſt be 
connected with it, it was better the ſecond exceptions ſhould be 


the motion, 


Eaſter 
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in THE COURT oH CHANCERY. 


Tancr Tem 


19 Geo. 3. 1779. 


The Pariſh of St. Lux E, Oid-fireet, again The 
Pariſh-of St. LEONARD, Shoreditch. 


4 BILL filed by the pariſh plaintiffs, in order to have an — 8 
iſſue directed to deſcribe and aſcertain the boundaries iflue to aſcer- 
between it and the adjoining pariſh the defendants. The 27, 29nn%- 
cauſe being heard at Lincoln - Inn-Hall, Lord Chancellor doubted pariſhes, 
-whether a bill would lie for this purpoſe, and ordered the counſel 
for the plaintiffs to look into the precedents and ſpeak to it in 


term. And coming on now, 


Mr. Madocks and Mr. Macdonald, in ſupport of the bill, ſaid 
there were ſeveral cafes in which ſuch bills were proper, and 
cited Lethulier v. Lord Caſtlemain, on the boundaries of the 
manors of Alderſbroobe and Wanſtead, Sel. Ca. L. King, 60. (12 
Vi. 267. pl. 29.) Alfo, a ſimilar iſſue was directed in Bowes v. 
Lord Darlington, 1755. The bill lies as tending to prevent a 
multiplicity of ſuits. In the mayor of York againſt Pillington, 
Lord Hardwicke allowed the demurrer becauſe there was no pri- 
vity, but afterwards changed his opinion, and over- ruled the de- 
murrer. (1 Atk. 282.) There Lord Hardwicke laid down in what 
caſes bills of peace were proper; ſuch as in the caſe of duties, 
where many perſons are intereſted who are not before the Court 
Such a bill is proper for tithes, Brown v. Vermuden. 1 Ch. Ca. 
272. Bo for a ſuit to a mill, —Sir Lionel Pillington's caſe in the 
dutchy. So for ſettling general fines to be paid by the tenants 
of a manor, Cowper v. Clark, 3 Wms. 155. though not for 
a fingle copyholder, to pay a reaſonable fine. Duke of Somer- 
| el v. France, Forteſe. 2. — ibid. 44.— In 2 Ath. 483, Lord Teyn- 
ham v. Herbert, it is laid down that where the right cannot be 
ſettled in one or two actions, the party may come to this 
Nor | NM „„ 


CASES ARGUr D AND 'DETERMINED 


1779. Court at firſt. The caſe of Webb v. Conyers was alſo mentioned, 
as an inſtance of ſuch a bill between two lords, to try the boun- 


ee, daries of their manors, but it appeared the bill was diſmiſſed. 
LION. 


ARD's. 


; Lord Chancellor ſaid, if he ſhould entertain a bill and direct 
[ "41 ] an iſſue in ſach a caſe as this, he did not ſee what caſe would 
be peculiar to the courts of law. He did not know how to 

extract a rule from the mayor of York and Pillington. Where 

there was a common right to be tried ſuch a proceeding was 

to be underſtood ; the boundary between the two juriſdic- 

tions was apparent. That is the caſe, where the tenants of a 

manor claim a right of common by cuſtom, becauſe the right 

of all the tenants of the manor is tried, by trying the right of 

one; but, in this caſe, he ſaw no common right which the pa- 
Tiſhioners had in the boundaries of the pariſh. It would be to 

try the boundaries of all the parifhes in the kingdom, on account 

of the poor laws. He apprehended theſe iſſues had uſually been 
directed by conſent of the parties. He therefore diſmiſſed the 
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SHIRLEY againſt Earl Fr RR E R s. 


Money raid 7 AWRENCE Earl Ferrers, whilit in the Tower, chargeil 
by deed upon his eſtate with 6000 J. which, being raiſed upen the land, 


land, and in- 

veited in the Was inveſted in the funds, in the name of the Rev. Malter 
Gude. doc, Shirley, his brother, in truſt to pay certain ſurs to the widow 
2 * de and children of- Jobnſon (whom the Earl had killed, ) the 


uſe of the remainder to pay off certain debts, (ſome by ſpecialty bearing 
nplecon various rates of intereſt, and others. by fvmple-contrac) ; the 


ſimple con- 


tract debts eſidue to his own uſe. The late Earl conteſted the right of 


are not 


changed in the truſtee to raiſe the money, in conſequence of which it lay 


their nature 0 | 3 | 
and therefore in the funds till a decree was made in favour of the truſt, and 


ſhall not bear à reference to the Maſter to ſettle the ſeveral claims. A queſ- 


intereſt, But 


if the credi- tion aroſe before the Maſter, whether the ſimple contract credi- 


tors had filed : | . 4 
bills, and tors ſhould have intereſt, the fund which was for their benefit 


— having produced intereſt. The Maſter thought the matter not 


parate re- „ , 3 | 
ports, from before him, and reported only their original ſimple contract 
chat time 0 . | » 5 
their debrs debts due without intereſt. Upon an exception to the Maſter's 
would have | | 
carried in- report, 


tereſt. i b | | ; : Mr. 


in Tus COURT or CHANCERY. 


* Mr. Mansfield, for the creditors, inſiſted this proviſion was 
equivalent to making a ſchedule of the debts, and creating 
a truſt term for the payment, which would be in the nature of 


177% 


— id 


Suter 
ag ai, 


a ſpecialty, and make the fimple contract debts. carry intereſt. Fezxn's. 


Barnwell v. Parker, 2 Vezey 363. which takes notice of Car v. 
Lady Burlington, 1 Wis. 2 28. —Lord Bath v. Lord — — 


2 Vexey 587. 


Mr. Bicknel (on the ſame fide),—This is not the cafe of a charge 
on land; the money here was raiſed, and as much Lord Ferrers's 
as if in his pocket. The truſtee ſhould. have paid the money im- 
mediately, but could not, the late Earl oppoſing it. The land 
here has born its burthen ; the only queſtion 1s, whether the 
Wake ſhall pocket the intereſ}. 


"Mr. Attorney General (for the. walles\,— —Where a fund is pro- 
vided, either from land or otherwiſe, for the payment of debts, 
the Court gives intereſt only to thoſe debts which from their na- 
ture bear intereſt, not to the others. Where debts are to be paid 
under a decree, intereſt is allowed only to thoſe which bear in- 


tereſt. . But Lord Hardwicke ſays, that if a man creates a truſt 


term, and makes a ſchedule of his debts, it is in the nature of a 
ſpecialty, . becauſe it gives a ſpecific intereſt in the fund: but that 
is not this caſe, for there the .creditor having an aliquot part 
of the fund, he muſt have the conſequence. 


Lord Chancellor, —The Court ſeems in that caſe to put it in 
the nature of a ſpecialty by deed. 


Mr. Attorney General. — cited Lloyd v. Williams, 2  Ath. 108. 
The proviſion made by the party does not alter the nature of the 
debt. The meaning of the perſon creating ſuch a fund always 
is that it ſhould be paid as ſoon as may be. 


Lord Chancellor, —If they are tvs to an aliquot part FD 
muſt be ſo to the whole produce, I cannot diſtinguiſh. 


Mr. Madocks (on the ſame fide,)—If they are entitled it muſt 
be either by the form of the debt or by ſome rule of the Court. 
The debt, upon the bond, is the principal and intereſt, there- 
fore it is within the terms of the truſt, intereſt muſt be paid as 
being part of the debt: but the ſimple contract debts, not 


een intereſt at the time, che intereſt is no part of the debt. 
1 | 3 - 
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againſt 
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CASES ARrcveteDd AND DETERMINED 


* In the caſe of ſcheduled debts, the debtor converts it into a debt 
of a different nature.—Lord Hardwicke ſays of the caſe of Car v. 
Burlington, that it would overturn the courſe of the Court (2 Vee. 
363.) which is that the Maſter ſhall compute intereſt on ſuch 
debts as carry intereſt. The ſame is an anſwer to Maxwell v. 
Wettenhall, 2 Wms. 27. The general rule is, that where a fund 
is provided, the Maſter is not to compute intereſt on the ſimple 
contract debts. Shirley is a truſtee with an intereſt, he is to have 
the reſidue, and there:is juſt as good reaſon that he ſhould retain 
the intereſt againſt a perſon not entitled to it. 


Mr. Mansfield in reply, — There are an abundance of caſes 
-where intereſt is-given, at law, to debts not naturally bearing it. 
Many of theſe debts are for money paid, which would bear in- 


"tereſt at law. The nature of the debts is not changed by being 


ſcheduled—the only difference is, that, in that caſe, the man 
'knows what debts are due. This 1s not like the caſe of a truſt 


term, where the intereſt encreaſes the charge upon the land. 


Lord Chancellor.—I look upon it the Maſter ſhould not have 
. computed intereſt at all in ſuch a caſe; where there is long 
delay the Maſter ſhould do it under the direction of the Court. 
If I were to allow the exception, it would be ſaying the Maſter 


was competent to judge of the effect of the deed. I think the 


Maſter ought not to take that upon himſelf. Upon the point 
itſelf, .I cannot ſee how it could be allowed without breaking in 
upon the general rule. I thought it was conceived that, if it 
were a term, it ſhould not be allowed, becauſe it would preſs the 
land: but if the debts:carried intereſt, why ſhould not the land 
be preſſed as well as any other fund? I do not ſee that it can de- 
pend upon the nature of the fund. If the reſidue had been to 


the grantor, it would only have paid the debts. The whole prac- 


tice of the Court is uniform, that creditors ſhall be paid intereſt 
according to the nature of their debts. I know it goes to great 
hardſhips, but it is not neceſſary that ſuch hardſhips ſhould be 
ſuffered, becauſe, if the creditors had filed their bill, the debts 
would have carried intereſt from the ſeparate reports, ſo that it 


is their own delay. But this is not before me, I think it was not 
the Maſter's buſineſs. | 


EXCEPTION OVER-RULED without prejudice to a rèhearing. 


ROBERT 


in Tuz COURT or CHANCERY. 


* Roggrr SaDDINGTON and SAMUEL 


Goapsy, Aſſignecs of EpwarD Wan {Plan 
B:R, a Bankrupt, — — 


AxDREWKINSsMAN and Joaxna his Wife, 
and MarRHREW Dove — 


Deſendants.* 


)Y indenture quadrupartite, dated 5th February, 1731, and 

made between John Guyſe, gentleman, and Elizabeth his 
wite of the firſt part, William Guyſe, ſon of the ſaid Fohn Guyſe, 
of the ſecond part, Fohn Scutt and Thomazine his wife, relict of 
Thomas Ayres, deceaſed, and Joanna Ayres, the only ſurviving 
child of the ſaid Thomazine, by the ſaid Thomas Ayres, her for- 
mer huſband, of the third part, and Richard Percy and Fohn 
Cook, of the fourth part, after reciting a marriage then intended 
between the ſaid William Guyſe and Joanna Ayres, and that the 
faid Fohn Scutt had transferred 1, 200. part of 1,500/. South-ſea an- 
nuities, and 10014. South-ſea ſtock to the ſaid Percy and Cook: 
It was witneſſed that the ſaid 1,200/. South-ſea annuities, and 
1,o00l. South-fea ſtock, had been ſo transferred to Percy 
and Cool, in truſt, after the marriage, for the ſaid Milliam 
Guyſe for life, and to permit. him to receive the dividends 
thereof for his own uſe, and, after his death, in truſt for the ſaid 
Foanna his intended wife, for life, and to permit her to re- 
ceive the dividends for her own uſe, and after the death of 
the ſurvivor, in truſt, for the uſe of ſuch child or children as 
the ſaid William Gupſe ſhould have by the ſaid Joanna, in ſuch 


parts and proportions as the ſaid William Guyſe by his will, or any 


other writing under his hand and ſeal, executed in the preſence of 
two witneſſes, ſhould direct or appoint, and, for want of ſuch 
appointment, then in truſt for all the children of the ſaid 
William Guyſe by the ſaid Joanna, to be equally divided, if 
more than one, and if but one to the uſe of ſuch only child; 
and in default of ſuch iſſue, then in truſt for the ſurvivor of 
them the ſaid William Guyſe and Joanna, and the executors or 
adminiſtrators of ſuch ſurvivor. The ſaid ſums of 1,200/. South- 


What inter- 
eſts of the 
wife ſo veſt 
in the huſ- 
band, as to 
veſt in his 
aſſignees up- 
on a bank- 
ruptcy. 


ca anmuities and I OOO. South-ſea ſtock were actually transferred 


* The argument in this caſe 2556 ſo fully into the ſubject, that it was thought worth 
while to inſert it here, although it never received a deciſion, 
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CASES AxsSu Ep AND DETERMINED 


*to Percy and Cook, and, ſoon after the execution of the ſaid 
indenture, the marriage between William Guyſe and Joanna 
Ayres took effect. The ſaid William Guyſe had iſſue by 
the ſaid Joanna his wife a daughter named Joanna (now 
Joanna Kinſman, one of the defendants), and in 1753, a marriage 
being in contemplation between the ſaid Joanna the daugh- 
ter, and Edward Webber the bankrupt, previous to ſuch mar- 
riage William Guyſe executed a deed of appointment dated 
the 14th of March, 1753, and made between Edward Webber 
of the firſt part, William. Guyſe and Joanna his wife and 
Joanna their daughter (the defendant) of the ſecond part, 
and Obadiah Jones of the third part, whereby, after reciting the 
indenture of the 5th of February, 1731, and that the truſt 
eſtate had been changed by act of parliament, and then conſiſted 
of 15192“. 4s. 2d. South-ſea annuities, 6981. 7s. 104. new South. 
ſea annuities, and 234/. 75. 6d. South-ſea ſtock, then ſtanding in 
the joint names of the ſaid Percy and Cook upon the truſts of the 
indentures of the 5th February, 1731, and reciting the marriage 
then intended between the ſaid Edward Webber and Joanna the 
daughter, and that the ſaid William Guyſe, in conſideration thereof, 
and of the proviſion therein mentioned to have been agreed to be 
made by the ſaid Edward Webber for the ſaid Joanna his then 
intended wife, and the iſſue of the marriage, had agreed to pay 
the ſaid Webber, as the preſent portion of the ſaid Joanna his 
daughter, 1,050/. and alſo to appoint the ſaid annuities and 
ſtock, after the deceaſe of himſelf the ſaid William Guyſe and 
Joanna his wife, for the uſe of the {aid Joanna his daughter, fo 
that the ſame might be taken and enjoyed by the ſaid Edward 
Webber, his executors and adminiſtrators, in further part of the 
portion of the ſaid Joanna. He, by virtue of the power given 
him by the ſaid indenture of the 5th of February, 1731, did, 
with the conſent of Joanna his wife, appoint the ſaid 1,192“ 
4s. 2d. Southeſea annuities, 698 J. 75. 10d. new South-ſca 
annuities and 2344. 7s. 6d. South-ſea ſtock, then ſtanding in 
the names of the truſtees, unto the ſaid Joanna his daughter, 
in caſe the marriage ſhould take effect, and covenanted that the 
ſurviving truſtee of the former ſettlements ſhould, immediately 
after the deceaſe of the ſurvivor of them the ſaid William Guyſe and 
Joanna his wife, ſtand poſſeſſed of the ſaid annuities and ſtock, 
in truſt for the benefit of the ſaid Edward Webber, his exe- 
cutors and adminiſtrators, to the intent that Edward Webber, 
his executors or adminiſtrators, might cauſe the ſame to be 


gransferred as he or they ihould direct, and, in the mean time, 


receive 


in Tus COURT or CHANCERY. 


*receive and enjoy the ſame for his and their own uſe and bene- 
fit; and in that indenture was contained a proviſo reſpect- 
ing other children (if there ſhould be any) of the ſaid 
William Guyſe and Joanna his wife, and that during the lives of 
the ſaid Wilkam Guyſe and Joanna his wife, and of the ſurvivor, 
they and their ſurviving truſtee might with the conſent of 
Edward Webber, his executors or adminiſtrators, change the 
ſecurities, or lay out the ſame in the purchaſe of lands, but 
nevertheleſs ſuch new ſecurities or lands to be upon the ſame 
truſts, and ſubject to the ſame proviſoes as were in the inden- 
tures of the 5th of February, 1731, and 14th March, 1753, de- 
clared concerning the ſaid annuities and ſtock. Webber, on his 


part entered into a covenant to leave her half of her fortune by 


will if there ſhould be no children, and one third if there 
ſhould. Soon after the execution of theſe deeds, the marriage be- 
tween Edward Webber and Joanna the daughter took place. Wil- 
liam Guyſe had never any other child by Joanna his wife than 
their daughter Joanna the wife of ſaid Edward Webber, and, ſome 
time in the year 1756 the ſaid William Guyſe died, leaving the ſaid 
Joanna his wife, and ſaid Joanna Webber His only child ſurviving 
him, and having made his will whereby he gave to his daughter 
Joanna Webber all or the greateſt part of his eſtate, real and perſonal, 
in caſe ſhe ſurvived her ſaid huſband and mother. On the 17th 


December, 1763, a commiſſion of bankruptcy iſſued againſt Webber, 


who was found bankrupt, and Albert Inne/5, Benjamin Vowel, 


and William Fohnſon, were choſen aſſignees, and an aſſignment of 
his eſtate was made to them under the ſaid commiſſion ; but 
the ſaid aſſignees were afterwards removed by an order of the Lord 
Chancellor made for that purpoſe. And thereupon the plaintiffs 
were choſen aſſignees in their place, and an aſſignment of the 
bankrupt's eſtate was made to them, by virtue whereof they be- 
came entitled to poſſeſs themſelves of the bankrupt's eſtate, in 
truſt for the creditors. In 1772 Webber the bankrupt died, leaving 
Joanna his wife, and the ſaid Joanna Guyſe her mother, bim 


ſurviving, and afterwards, in 1774, the ſaid Joanna Guyſe alſo 


died, leaving the ſaid Joanna Webber her ſurviving. Joanna 
Webber, after the death of Edward Webber, intermarried with 
the defendant Andrew Kinſman ; and Richard Percy, the ſurviving 


- truſtee (ſince dead) having made his will, and appointed the de- 
fendants Andrew Kinſman and Joanna his wife, and Matthew 
Dove, executors, who proved the ſame and are the ſaid Richard 
77 8 perſonal repreſentatives, the plaintiffs, the aſſignees of 
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CASES ARGUED AND DETERMINED 


* JVebber, the firſt huſband of Foanna Kinſman, November 1, 
1777, filed this bill, inſiſting that there having been no other 
iſſue of William Guyſe and Joanna his wife, than Joanna the 
defendant, Webber became, upon the death of William Guy/e, 
entitled by virtue of the imlenture of 14th March, 1753, to 
the ſaid annuity and ſtock (ſubject to the intereſt of Foanng 
Guyſe), that the annuities and ſtock veſted in them by the 
aſſignment, and that upon the death' of Janna Guyſe, they 
became intitled thereto in truſt for the creditors. 


Mr. Ambler, and Mr. Bicknel, for the plaintiffs, inſiſted, 
that whatever property of the wife the huſband could diſpoſe 


of by any means was his, and veſted in the commiſſioners, and 


was aſſigned by them to the aſſignees, and that this was ſuch 
an intereſt as the huſband might depart from, being releaſable 
by him. That being veſted in the huſband, and paſſing by the 
aſſi gument, there would be no neceſſity for a freſh aſſignment 
when it came into poſſeſſion. They cited Miles v. Williams, 
1 Wms. 249. Facobſon v. Williams, 1 Wms. 382. Bofvil v. Brander 
ibid. 458. and offered on the part of the plaintiff, if the Court 
{ſhould think it neceſſary, to > make a provition out of the money 
for Mrs. Kinſman. | 


Mr. Attorney General (for the defendants) contended, that 
this money not having become payable before the bankruptcy, 
or in the life-time of the huſband, was not aſſignable by the 
commiſſioners, but ſurvived to the wife like a debt, or any 
other property, over which he had not exerciſed any act of 
ownerſhip ; which though he might have reduced it into poſſeſ- 
ſion, yet not having done ſo it would ſurvive. 


Mr. Madacks (on the ſame ſide), By the ſettlement, 4 If 


there ſhould be but one child, that child was to have the 
< whole ſum; if more, in ſuch form, manner, and proportions 


<« as the father {ſhould appoint.” The father therefore in this 
caſe had no power of appointment, it was to the uſe of the 
child. It is ſaid, ſhe is bound by the ſettlement ; but I ſhould 
ſubmit that ſhe might make her election. The covenant in the 
marriage ſettlement has produced her nothing, it would be hard 
ſhe ſhould be bound by it. As to the nature of the property, it is 
not in poſſeſſion, though to become ſo after the death of the 
father and mother. The huſband could not reduce it into poſ- 


4 : 19 85 | | ſeſſion, 


in TAE COURT or CHANCERY. 
* ſeſſion, no ſuit would lie living the mother who furvived the 


of the wife's eftate had accrued after the bankruptcy, but living 
the huſband, who died after the bill filed, but before the hear- 
ing; and it was held that not having been reduced into poſſeſſion 
by the huſband, they ſurvived ; and the bill was diſmiſſed-—So is 
Burnet v. Kinngſton, 2 Vern. 40 Ihe words of the act of 
parliament of 13 Elia. are applied to a different purpoſe; the 


miſſioners other intereſts, as equities of redemption and eſtates- 
tail (that is the whole intereſt) all that the bankrupt is poſſeſſed 
of with the conſent of the true owner, all intereſts with which 
he may lawfally depart.—A huſband may, for a valuable con- 
ſideration, aflign his wife's choſe in action; but it muſt be ſubject 
to equity, and where he has a preſent right of action, not a right 
of action to accrue in future. In C. Lit. 331. the rule is laid 
down; at law the huſband acquires by the marriage a right to 
the hoſes in attion of the wife, 10 as to reduce them into poſſeſ- 
ſion, or to releaſe them: where the right is a preſent right, he 


recover. This court has ated upon equitable aſhgnments, the 
right of action is the ſubject transferred. At law the judgment 
{hall be to the huſband alone: but where it is to the huſband and 
wife, it ſurvives to the wife. This court, in analogy to the courts 
of law, has held that the huſband may aſſign the wife schein ucbion 
for a valuable conſideration; but if he has not a right of action, 
he aſſigns nothing—the mar | is ſubject to every equity 
the wife had againſt the huſband," if the aflignees come into 
this court. Will this Court fay that the afgnment can paſs 


neither the huſband nor the wife had a preſent intereſt during 


where a new right of action acctues as to every payment, can 
che huſband at law releaſe the annuity, which would be releaſing 
a right of action to accrue after his death? He may aſſign for 
their joint lives, but not fo as to bar the wife after the deceaſe of 
the huſband. The caſe ef Themp/on v. Butler, Moore 522. 


wife; from the nature of property he cannot paſs what he Has 
not,—where the property ef the wife is reverfionary, he has 


huſband. In Rawlinſon v. Moore, 24th March, 1778, rents 


two acts of Fames have brought into the power of the com- 


che life of the mother. In the caſe of a perſonal annuity, 


not a right of aaron, and cannot transfer it. Thefe are rules 


of equity, — on n A court of equity can 
Lor. J. | only 


177% 
— 
SADbDI Nc. 
TON 
again 
KinsMan&c. 


481 


may bring the action in his own name, and that of his wife, and 


any thing to which the huſband has not a preſent right? Here 


Ahews the huſband cannot releaſe a future right of action of the 
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CASES ARGUED AND biin tuns 


* only follow the law which declares what the huſband ſhall 


have by marriage. This is ſomewhat different from a choſe in 
action. It is not a bond payable at a future time, but a truſt 
ſuable only in this court — The thing remains to the wife, 
after the death of the huſband, he only obtaining a right to 
ſue as a means of making it his own. Where he had no right 
to ſue, or poſſeſſion of the thing, it continues the wife's. 
Nothing can paſs to the aſſignees, but what the ſtatute ſays ſhall 


paſs,. there is not a word in the ſtatute to paſs this property, 


unleſs the word debts will. An application from the aſſignees 
has not the ſame effect as the application of the huſband would. 


There is no word applies to thts but debts, which, in the moſt 


liberal ſenſe, is only. the right which the hutband had in the 
debts.— There is a great diſtindtion in goed ſenſe between what 
the wife has in poſſeſſion, which gives the huſband credit, and 
what {he has in reverſion, from which he has no credit. There 
is no reaſon why the law ſhould bear hard upon wives, as to 
future intereſts. —It would extend to caſual and contingent in- 


tereſts, as the bankrupt laws do where they belong to the hu 


band himſeltf. 


Lord . If there was a Selin would he not be 
A . of her reverſionary _ "0 


r 


Mr. Madocks, bis; is no jointure, only the huſband's cove- 
nant, which has come to nothing. 


Mr. Holl. Rh, on the "Oi ſfide,—lt is contended firſt, that Web- 


ber was a purchaſer of this reverſionary right, but there never 


was a valuable conſideration given for it. Webber had 1,000 


guineas with her, and only covenanted to leave her half if there. 


ſhould be no iſſue, and one third if there ſhould. In Drury v. 
Drury (5 Brown's Pt. Cafes 570. by the name of earl of Bucking- 


ham and Drury) there was a ſettlement in bar of dower, and ſhe. 
had confirmed it by acts done when of age.—Thereit is laid down 


that he might have fold or releaſed this interett.—Cho/es in action 


are not intended to paſs by the aſſignment. The ſtatute of II. 8. is 


not now in force, and no ſubſequent act contains any ſuch ching. 
Bates v. Dandy, 2 All. 207. the diſpoſition of the wife's cheſs 
in action for a valuable conſideration, only extends as far as the 


confideration.—Streſs is laid upon the word po/ibility, It is 


anſwered by right of aclion, and is _— to the bankrupt” s pro- 
Ivy Ap N 


is TE COURT or CHANCERY. 


c perty.— The whole right he bas over his wife's property, is a 1779. 
right of diſpoſing of it by certain acts, not without them. hat 
he may lawfully depart with only ſignifies the bankrupt's pro- Spen- 


TON 
ö pert . If the bankrupt had broken his truſt as a trultec, would  avainft 
by not the aſſignees put the cui qui truſt to come in as a Cre-: Kiresase. 


ditor? This was not mere perſonal property, for, by the original 4 ] 

ſettlement, the property was to be laid out in land, at the diſcre- 
tion of the mother. It is admitted the aſſignees muſt make a 
proviſion for the wite. Under fimilar circumſtances *in Gayer 
v. Wilkinſon, the Court diſmiſſed the bill. Here the bankrupt 
has abſolutely had more than half the property already, he has 


* 


2 Garer v. Wilkinſon, Sth and 15th November, 1773, was as follows: 


Bill original and ſupplemental to transfer to plaintiffs 2, ooo J. South-ſea ſtock, with the 
. Cividends thereon, ſince the death of James Sadler, to the time of the trausfer, and chat 
the South. ſea company might permit ſuch transfer to be made. 


The queſtion aroſe on the will of Nolert Smitb, who, on the 22d of February, 1737. 2 
bequeathed as follows, .(viz.) I give and bequeath unto George Stringer, 2, ooo J. South- To 
fea ſock, in truſt, that he ſhall from time to time, pay the intereſt, dividends, and 
proceeds of the ſame, as the- ſame ſhall. become due and payable, 'unto my nephew 
James Sadler, to-and for his own uſe for his life, and, from and after his deceaſe, L 
give and deviſe the ſaid 2, ooo J. Seuth-ſea ſtock, with the intereſts, dividends, and 
proceeds thereof, in truſt, to and for the benefit of Urſula, Mary, Elizaleth, and 
James Sadler, children of my ſaid nephew, equally between them ſhare and ſhare 
alike, and to be transferred to them after the death of my ſaid nephew, when they ſhall 
attain their reſpective ages of 21 years, or days of marriage; and if any or either of them 
die before his or her ſhare ſhall become payable as aforeſaid, then the ſhare of him 
or her ſo dying ſhall go and be transferred to and amongſt the ſurvivors and ſurvivor 
of them, ſhare and ſhare alike, payable as aforeſaid. Robert Smith died without re- 
voking his will, which was proved—Ur/u/a and James Sadler died infants, in the. 
life-time of the teſtator. Mary and Elizabeth attained 21, Elizabeth married Richard 
Ajiley, and, having ſurvived her huſband, died inteſtate, in the life-time of her father 
James Sadler, leaving the defendant, John Alley, the infant her only child. The 
defendant Mary (the ather daught er married Andrew Pierſon, who in the life-time 
of James Sadler the father became a bankrupt, and the plaintiffs were choſen aſſig- 
nees, and on the 13th of September, 1763, had an aſſignment made to them of 
the bankrupt's eſtate.—-On the 28th of September, 1708} Fames Sadler the father died, 
and ſince that the bankrupt Pierſen departed- this life. George Stringer being dead 


inteſtate, - the defendant T homas Wilkinſon was made his adminiitrator to ſubſtantiate the 
proceedings. | | 


Two queſtions aroſe (the firſt totally out of the preſent caſe). The ſecond, which 
was the principal queſtion in the cauſe, whether the affignees of Andrew Per (ow 
the bankrupt were entitled to any and what part of the ſaid flock? T ney inſiſted 


that the ſtatutes of _ bankruptcy ' veited the huſband's right in the, aſſignees, as 


effectually as if it had been reduced into poſſeſuon. But the lord Chaxceilor diſmiſſed 
the bill, . | 


had 


| GASES Arcvev and DTAG 
ug. * had as much as he ought to have. Even in Facobſon v. Wi 


Lam, the money was given to the wife, 
Sabixs- 


| — Mr. Ambler in reply, — The appointment paſſes all the 
Kinsmante, intereſt of the wife to the huſband. Druty Vs Drury was all 
[*51] in covenant. Harvey v. Aſbley, 4 Ath. 667. ſhews that the 
huſbarid is a purchaſer by the ſettlement, and there is an end of 
the queſtion. No provifſion need be made. — Then upon the 
other head—Had it not been for the caſe of Gayer v. Wilkin- 
foi, the preſent could not have taken ſo much time.—lf that 
caſe be right, all the other cafes in this court are wrong. All the 
huſband's property, in poſſeſſion, contingency, or reverſion, paſſes 
by the aſſignment—thoſe words have been conſidered as paſſing 
every poſhble intereſt; AHipden v. Williamſon, 3 Mis. 132. 
Why does this Court ſay the aſſignees ſhall make a proviſion 
for the wife out of the property, if it does not paſs? Facobſon 
v. Williams is a caſe in point:—4 cannot put the matter more 
ſtrongly than it is in the caſes, particularly in that of Miles 
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1 v. Williams; the court there ſaid that choſes in action were not 
h aſſignable but to the king; and that was held ſufficient to paſs it 
, 3 i to the aflignees. The bankrupt had another way of exerciſing his 
1 14 power, he might have aſſigned it, and, if for valuable conſidera- 
5 | tion, it would not only have deprived the wife of the right, but 
I: Walt of a proviſion. A releaſe would do, and if he can reduce it 
F 1 j ih into poſſeſſion, or releaſe it, it will paſs to the aſſignees. All the 
4 wt caſes, till that before lord Bathurftl, (Gayer v. Wilkinſon) are 
1 upon that ground, Fewſon v. Moulſon, 2 Ath, 417. Taylor 
N * v. Whealer, 2 Vern. 564. 

1 Lord Chancellor aſked whether it was conſidered as the law 
of the Court, that, if the huſband ſhould aſſign the choſe in acliou 
without conſideration, it will bind the wife, could a volunteer 
come againſt her into this court and whether the counſel knew 
of any cafe that, in point, contradicts Gayer v. Wilkinſon, him- 
{elf not recollecting any. He obſerved that in the cafe of an 
aſſignment for valuable conſideration no proviſion i- is made for the 

the wife. 
Mr. Ambler the next day cited, as inſtances of a voluntary 
aſſignment, Squrbb v. Wyn, 3 Wins. 378. and * Shepherd v. 
x | Shep- 


* This caſe, the reporter underſtands, was as follows: The huſband had made a will ſome 
uy before his death, having then e to whom, as well as the wife, he had left 
HS -. large 


in r COURT or CHANCERY, 


* Shepherd, where a bull being brought to — the eſtate, the 1779. 
Court made a decree. 488235 


SADDING- 
Lord Chancellor, —A voluntary aſſignment of real eſtate un- Ki l. 
doubtedly binds. 
LE [ *52] 


The cauſe ſtood over, for Lord Chancellor to form his opinion: 
but the parties, finding the delay inconvenient, came to a com- 
promiſe, and divided the property in queſtion between them. 


* See, as to the ſubject of this caſe, Vorral v. Marlar, and Buſonan v. Pell in the note in 
Mr. Cox's edition of Peere Williams's Reports vol. 1, p. 450. 


PzMBER and his Wife again} MaTHERS. 


Bill brought by the original leſſees of a leaſehold eſtate, 1 
againſt the aſſignee of the leaſe, for a ſpecific perform- net. cone, 
ance of an undertaking ſtated in the bill, to indemnify the plain- orsted b 


circumſtan - 
riffs againſt all rents and covenants, to be paid or kept on the 1 
leſſee's part toward the original leſſor, and to execute a bond for by thedefend- 
ſecuring ſuch indemnity. The aſſignment had been by ſale, unsauber, 
by auction; the conditions of ſale did not ſtipulate the indem- found a de- 
nity ſtated in the bill, and it was ſupported only by the evi- 
dence of Hogard the auctioneer, who ſwore ſuch agreement 
was entered into by the plaintiff and defendant before the ſale, 
the anſwer denied the agreement. The defendant, the original 
aſſignee, had made another aſſignment of the leaſe to a third 


perſon (not a party) before the bill brought. 


Mr.  Mansfeld and Mr. S FN for the plaintiffs, —The FM 
authority that the evidence of one witneſs ſhall not be admitted. 
_ againſt, the defendant's anſwer is that in Vernon; (Alam v.) 
Jouraan, 1 Vern. 161.) but, where ſuch teſtimony is ſupported 


large fortunes; afterwards he had other children, and died without altering his will, by 
which theſe younger children were left without a provifion. This occaſioned a 
queſtion in the family, whether the birth of the children was not a revocation of 
the will, and a bill was either filed, or intended ſo to be, in order to decide the queſtion ; 
upon this the widow and the elder children, came into a compromiſe with the 
younger children, in conſequence of which 1,000/. each was agreed to be paid to 
them out of the eſtate deviſed to the mother and elder children; and upou a bill, 
afterwards filed, to ſubject the eſtate to the charge, the Court made a decree for that 
Purpoſe. 
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Prunk 
againſt 


MaTHERS. 


[*53] 


CASES ARGUED AND DETERMINED 


by circumſtances, it is ſufficient, even in an indictment for per- 
jury. It would be ſo in a trial at law, if the party ſued there 
for damages. It is ſtrange, then, that it ſhould not be ſuffi. 
cient here, to ground a ſpecific performance.—The conditions 
of ſale imply the agreement, and, upon a bill for ſpecific per. 


formance of thoſe conditions, if the plaintiff inſiſted ſuch a 


covenant ſhould be inſerted, there is no doubt the Maſter would 
have inſerted it. There is a caſe in Strange of an aſſign- 
ment to a beggar; the judges ſaid it was the folly of the firſt 
aſſignor, in not taking ſuch a covenant from his aſſignee. The 
aſſignment is ſubject to the rents and covenants on the leſlee's 
part, which would be unneceſſary between the aſſignor and 
aſſignee. If there were a covenant to build, or any other cove- 
nant which does not run with the land, the aſſignee would be 
bound under theſe conditions. The plaintiff here can call upon 
no ſub- aſſignee, and if he does not ſucceed againſt the defendant 
muſt be ruined. 


Mr. Attorney General, Mr. Kenyon, and Mr. Holliſt for the de- 
fendant,—The conditions of ſale muſt be preſumed to contain 
all the terms of the contract The aſſignee, at law, is only liable 
for the rents and covenants, whilſt he is in poſſeſſion, although 
the original leſſee is ſo for the whole term. In this caſe they 
ſhould have brought the preſent aſſignee before the court. No 
decree can be made upon the evidence of one witneſs, contra- 
dicting the defendant's anſwer.—This is the eſtabliſhed rule of 
the Court, Wakelin v. Walthall, 2 Ch. Cafes, 8. Alam v. Jourdan, 


1 Vern. 161. Walton v. a 2 Ai. 19. Only v. Walker, 
3 Ath. 407. | 


Lord Chancellor, —1 take the rule to be, that, where the de- 
fendant, in expreſs terms, negatives the allegations of the bill, 
and the evidence is only one perſon, affirming what has been ſo 


| Negatived, there the Court will neither make a decree, nor ſend 


it to a trial at law. Where the Court does ſend it to a trial at 
law, it orders the anſwer to be read in evidence, and ſends it to 
the Court of law only to find the conſequences ; becauſe the Court 
of equity has ſuch a rule, therefore it refers to a court of law 
what a court of equity ought to do, This was done by the 


1 


Houſe 


® Lekeu: v. Naß, 2 Str. 1201. See allo Yalliaxt v. Dodemead, 2 Al. 546. 


in THE COURT or CHANCERY. 


Houſe of Lords in * Lord Milton's cafe. The original rule ſtands 


on great authorities, ſo does the manner of liquidating it: I do 
* not ſee great reaſon in either. The rule is ſubject to this mo- 
dification, that if there are circumſtances ſufficient to turn 
the ſcale, it ought to be turned; the oath of a bye-ſtander, with 
circumſtances corroborating it, is better than that of an inter- 
eſted perſon. Here, the eſtate was to be fold out and out by 
auction, the vendor would expect to have no more connexion 
with the original leſſor. The terms imply, that the aſſignee 
ſhould ſtand in the place of the original leſſee. Suppoſe there 
had been no aſſignment, but the money ready to be paid, and 
the inſtrument tendered without ſuch covenants, and referred to 
the Maſter, the Maſter, or the Court upon exceptions, would have 
$ thought the covenant to indemnify ought to be included. Here 
is a witneſs to ſwear it was ſo agreed. The firſt objection 
made is that the evidence is inadmiſſible, upon the ground 
that, where the parties have entered into a written agreement, 
no parol evidence can be admitted to encreaſe or diminiſh ſuch 
agreement. - The rule is right; but, where the objection was 
originally made, and promiſed by the other party to be rectified, 
it comes among the ſtring of caſes in 1 Eg. Abr. 230, 231. 
where it is conſidered as a fraud upon the rule of law. 'Then, 
the evidence is admiſſible, which brings it back to it's being 
that of only one witneſs. The moſt that could be expected 


would be to ſend it to a trial. I do not incline to that, for I 
could only ſend it to know what a court of equity ought to do. 
I think the plaintiff ought to have his decree: the rather becauſe 


T think I ought not to hear a cauſe for Jos performance, and 
not decide it. 


Mr. Hollit ſuggeſting that Mr. Fell was preſent at the execu- 
tion of the deed, Lord Chancellor ordered it to go to law, 
upon an iſſue whether there was ſuch a promiſe on the day of 
the execution of the aſſignment. Upon the trial the jury found 
there was ſuch a promiſe, and the Paintiff had a decree for a 
ſpecific arme * 


* Lord Milton againſt Edgworth, 6 Bro. Parl. Ca. 580. 


+ See Janſon v. Rany, 2 4th. 140. Leneve v. , 1 Hex, 66. Arnot v. 155 ce, 1 Vexey 
97. Reech v. . (i6.) 125, | 
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Teſtator de- 
viſed ſubject 
to this con- 
tingency; If 
either of the 
deviſees 
ſhould marry 
into the 
families of 
Rivinoten 

or Goſling, 
and have a 
ſon, I give 
all my eſtate 
to him for 
life with re- 
mainders 
over ; if not, 
to Randal. 
The deviſees 
married, but 
not into the 
favoured 
families. Ran- 
dal files his 
bill, but diſ- 
miſſed, for 
the deviſees 
have their 
whole lives to 
perform the 
condition. 


CASES ARGUED AND DETERMINED 


*RANDAL againſf PAYNE. 


s, by his laſt will, after ſeveral pecuniary legacies, 

gave to Francis Goſling and Payne, the ſum of 
4,000 /. for the uſe of Fane Wood, if ſhe ſhould marry with con- 
ſent of the truſtees, if not, then only 1,000/7. alſo to the ſame 
truſtees 4,000. for the uſe of Martha Wood, if ſhe ſhould marry 
with their conſent, if not, only 1,000 /.—then there was this 
clauſe, © if either of theſe girls ſhould marry into the families 
of Goſling or Rivington, and have a ſon, I give all my eſtate 
to him for life (with remainders over); if they ſhall not mar- 
4 ry, then I give the 8,000/. and all my eſtate to Ranaal 
(the plaintiff for life, and, if he has a ſon, then to that ſon for 
« ever, but not to come to him till 24; if he has no ſon, then to 
“Francis Goſling.” A bill was filed, and there was a decree 
that the money ſhould be inveſted in the funds till the event 
ſhould happen, and for leave to the parties intereſted to apply as 
occaſions ſhould ariſe. The Woods married with conſent, but 
to Greenough and Bret, not into the families of Rivington or 
Goſling, upon which the preſent plaintiff filed his bill for the 
reſidue, as being now forfeited to him. 


Mr. Mansfield, for the plaintiff, —The deviſe, if the deviſees 
ſhould not marry according to the preſcription, affects the re- 
ſiduary eſtate; —if they married with conſent, but not into the 
families of Rivington or Goſling, then the reſidue was to go to 
Randal. The defence of the Woods 1s extraordinary, that the 
reverſion, in caſe they ſhould not marry into the families, is not 
yet fallen in; for, though they are now married, their huſbands 
may die,and they may hereafter marry into the favoured families; 
and, therefore, Randal's right may never exiſt., The contingency 
mult have the contrary conſtruction, that if they married, other- 
wiſe than into the families, the reſidue was to go over; it was 
expected the event would happen in the life of Randal, who was 
30 years older than either of the Woods. Mr. Gofling contends 
that Randal's fon muſt attain 24 years of age: but the only 
event in which it can go over to Goſling, is that of Randal hav- 


ing no ſon, or that ſon dying before 24. 


Lord Chancellor —Till they married nothing could veſt; for 
marriage was a condition precedent ; then could any thing veſt, 
i h ON till 


in THE COURT or CHANCERY. 


*till the whole contingency became impoſſible ? That fuſpends 
it during their lives.—You ſuppoſe, if they once married, they 
had loſt all chance of marrying a Rivington or a Goſling ; if he 
had ſaid fo, it would have been very well. Suppoſe the girls had 
married againft confent, one of the huſbands had died, and ſhe 
had married into one of the favoured families, and had a fon, and 
that ſon was here claiming the eſtate, the court would not in- 
cline to refuſe him. The decree that the money ſhould be in- 
veſted, c. muſt be carried into execution. 


1 


BEN CRAFT againſt RI H. 


HE bill was, that the truſtees under the will of the 

late Mr. Rich, patentee of Covent Garden theatre, might 
transfer the reſpective {ſhares of the ſum for which the houſe, 
c. ſold, belonging to the children and infant grandchildren of 
Rich, (now in the funds) into the name of the accountant 
general, ſubje& to the further order of the Court. 


Lord Chancellor ſaid, it could not be done without the ac- 
count being taken before the Maſter, which could not take 
much time where the parties were ſatisfied the truſtees had 
conducted themſelves properly, and therefore ordered the ac- 
count to be taken, and a report made, and that then the parties 
might be at liberty to apply. | 


r ES a PER... ant. 


— 


ROBERTS againſt HARTLEY. 


HE application that a cauſe may be ſet down upon an 
early day muſt be by petition, not by motion.—On the 
motion of Mr. Kenyon. 


+ 
oy 
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In the ſame cauſe, 


The defendant having applied for, and obtained, three orders 
for time to anſwer, (not to plead anſwer or demur) upon the 
expiration of the laſt order, put in a plea. Mr. Attorney 
Generel (aſſiſted by Mr. Kenyon and Mr. Piggot) moved that 
the plea ſhould be ſuppreſſed, as irregularly put in. Mr. 
Kenyon cited Gulbert's Chancery, 92. 1 Harriſon's Chancery, 
359. citing Mefely, 207. pl. 116, 
Vor. I. | 
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* 
CASES ArcvtD AnD DETERMINED 


* Mr. Mansfield and Mr. Selwyn, on the other fide, contended 
that the order was ſatisfied by a plea being put in; and cited 
Jones v. Lord Straffora, 3 Wms. 79. 


Lord Chancellor refuſed to ſuppreſs the plea, Holding it a ſuf- 


[*5 71 ficient compliance with the order ; but as, from the complexion 


Plea of a ſen- 


tence of the 
court of ad- 
miralty, re- 
cited in the 
bill, over- 
ruled, as 


of the caſe, the defendant appeared to be uſing manifeſt delay, 
in order to keep poſſeſſion of a large ſum of money (the pro- 
duce of the ſale of Le Gaſton, a rich French Eaſt-Indiaman, taken 
by the plaintiff's private ſhip of war), in queſtion between the 
parties, ordered the plea to be argued the next day. 


Accordingly it was ſo; and the plea being of a ſentence of the 
court of admiralty, which was recited in the bill, and conſe- 
quently bringing no new matter upon the record, was on that 
ground over-ruled. 


bringing no new matter before the Court. 


Motion to 
pay money 
into court, 
and the af- 
fidavit not 


ſpecifying 


A motion was then made that the money be paid into court, 
and an affidavit being read (which had been before refuſed becauſe 
there was then a plea in court), but not ſpecifying any ſum in 
particular, to be in the hands of the defendants, it was refuſed. 


the ſum in defendant's hands, refuſed. 


In order to 
obtain in- 
junction to 
ſtay waſte, the 
affidavit muſt 
ſet out a par- 
ticular title. 


Otherwiſe of a demurrer, thongh only to part and anſwer to the other part. Yi. 
Kenrick V. Clayton, poſt. vol. 2» 7 214. 


WaHiTELEGG againſt W HITELEGG. 


OTION for an injunction to ſtay waſte, upon an affidavit, 
generally, that the plaintiff was entitled to the fee-fimple 


-of the eſtate, and that waſte was committed. Refuſed by lord 
Chancellor, for a particular title muſt be ſet out; upon this being 
done, and the only oppoſition by a ſimilar affidavit to the firſt, on 
the part of the defendant, 


MorioN GRANTED. 


Trinity 


in TAI COURT or CHANCERY. 


*Trinity Term 


19 Geo. 3. 1779. 


LawsoN againſt Houps0x. 


mn YL TON Lawſon, eſq. the plaintiff's late huſband, being 
ſeiſed in fee, by deſcent, of an eſtate at Cramlington in 


Northumberland, and other. real eſtates both freehold and 


eſtate at Cramlington (which was ſubject to a mortgage for 
1500 J contracted by his anceſtor), and alſo another eſtate to be 
ſold; and charged the ſame, and alſo all his perſonal eſtate 
e 300. due on bond, which was originally part of the 
wife's fortune, and ſpecifically bequeathed to her by the will) with 
tis debts and legacies, and deviſed the reſidue of his real eſtate 
in truſt for his brother John in ſtrict ſettlement, ſubject to a 
charge, of 100 /. a year to the plaintiff upon the copyhold eſtate. 
He alſo bequeathed to his god-daughter Winifred Collingwood, 
100 l. out of the freehold and copyhold eſtate as aforeſaid, and 


by the widow and family being, that the perſonal property was 
taken by her, liable to the debts and to diſtribution, ſhe 
paid off the charge upon the Cramlington eſtate, and the mort- 
gagee aſſigned the ſame to the defendant Hudſon, to attend 
the inheritance ; but it having been determined in the houſe of 
lords *, that ſhe was entitled to the whole refidue of the perſonal 
eſtate as executrix, ſhe applied to the perſon in poſſeſſion 
(the brother) for repayment of the money ſo paid by her, in her 
own wrong, and filed this bill, in which the queition was, 


| was to be applied in exoneration of the real. 
* Atril 28, 1777,—See 7 Brown's Pt. Caſes, P · 351 I, 


Mr. 


copyhold, by his will dated 14th April, 1748, deviſed the 


made the plaintiff, his wife, executrix. The opinion entertained 


1 58 


Teſtator 
charges his 
real eſtate 
(which was 
ſubject to a 
mortgage, 
contracted by 
his anceſtor) 
and alſo all 
his perſonal 
eſtate, with 
his debts and 
legacies. The 
mortgage 
ſhall be born 
by the eſtate 
originally 
liable, not 


paid out of 


his eſtates ; 
and the exe- 
cutrix, having 
paid it out of 
the perſonal 
eſtate, ſhall 
be repaid the 


money. 


A legacy of 
1004, out of 
the freehold 
and copy- 
hold eſtate, 
alſo to 

be born 

by that fund, 
not paid ous 
of the per- 
ſonal eſtate. 


whether, under the will of Hylton Lawfon, the perſonal eſtate 
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CASES ARGUED AND DETERMINED 
*Mr. Attorney General for the plaintiff (laſt term),—Mr. Law. 


fon (the brother) contends that the perſonal eſtate was to pay 


the debts and legacies. Here the very eſtate mortgaged is that 
made liable. The eſtate had deſcended with the mortgage, 
Hylton Lawſon's perſonal property could not be liable, the de- 
viſe extends only to his o debts. As to the legacy of 100/, 
charged upon the frechold and copyhold eſtates, if the Court 
ſhould be of opinion that it is only in aid of the perſonal eſtate, 
the plaintiff's bill mult be diſmiſſed as to that part; if, on the 
contrary, the opinion ſhould be that that was a charge upon the 
freehold and copyhold only, the muſt alſo be paid that. 


Mr. Ainge, on the ſame fide, Mrs. Lawſon having paid the 
mortgage, it is the ſame as if it was now in the mortgagee's 
hands. Mr. Law/on's perſonal eſtate did not receive any benefit 
from the mortgage; he took the eſtate with the onzs upon it. 
The legacy of 100 J. was not a general legacy; the meaning was 
not that it ſhould come out of the perſonal eſtate, but expreſsly 
out of the real. | | 


a> 


Mr. Scott, on the ſame ſide, — The objection that Mrs. Lau- 


fon paid voluntarily, is of little weight in a court which corrects 


miſtakes. As to the 1500/7. it was not his debt, the Court 
will not preſume he meant to load his perſonal eſtate with it, 
as the law does it not, without declaration plain. As to the 
100 J. being laid on a certain fund: if the will had not been 
duly atteſted to paſs real eſtate, this legacy could not have been 


recovered. There is no circumſtance in the caſe to lead to an 


inference that he meant to pay a debt not his own; but, if there is 


any preſumption, it will be that he meant it to lie where the 


law has placed it. 


Mr. Madocks for defendants (in this preſent term),—Mrs. 
Lawſon paid the mortgage and acquieſced eight years. The 
father had incumbered the eſtate ; then it is ſaid to be a queſtion, 


whether this could be called his ( Hylton's) debt. —He was ſeiſed- 


in fee by deſcent, then it was his debt. It was a debt to which 
his property was liable. The legacy is equally clear, his real 
eſtates are charged with debts and legacies, © and alſo all his per- 
< ſonal eſtate.” The rule therefore that the perſonal eſtate ſhall 
not be exempted without expreſs words applies; here are no ex- 
preſs words to negative the application of the perſonal eſtate. 

3 Foy ERS It 


in Tus COURT or CHANCERY. 


* [t does not follow becauſe a perſon ſays a legacy ſhall go out of 
2 particular fund, that he does not mean it ſhould be paid out 


of the perſonalty, it may be to charge that fund, if the perſon- 
alty ſhall not be ſuthcient to pay all. 


Lord Chancellor -I the copyhold had not been ſurrendered, 
and the will not ſo executed as to paſs lands, could this legacy 
have been raiſed ? 


Mr. Macdonald, on the ſame fide, —The queſtion is, whether 
the teſtator adopted the mortgage as his own debt.—There is 
enough in the caſe to ſhew that he intended this ſhould be paid 
out of the general fund of his perſonal eſtate. The grounds upon 


which they argue are theſe, that he devotes, to the payment of 


his debts, the very eſtate ſubject to the charge, and the rgiduum 
is not given away. Then it only remains as to the legacy: there 
was a good reaſon for mentioning the real eſtate firſt, becauſe 
when the will was made his perſonal property was very ſmall, 
But this is not ſufficient to overturn the general rule. 


Mr. A. itford, on the ſame ſide. The direction i is, that che 
real eſtate with all his perſonal eſtate ſhould be applied, this is 
an extraordinary uſe of the word all.—Pockley v. Pockley, 1 Vern. 


26. ſhews the party may adopt ſuch a mortgage as this. Mrs. 


Lawſon takes the perſonal eſtate not as a bounty, but * legal 
title, the real eſtates are taken as ſpecific deviſes. 


Mr. Scott mentioned Evelyn v. Evelyn, 2 Wrs. 591. 


Lond Chancellor. —The firſt queſtion is whether the t, 5 ool. 
ſhould have been paid out of the perſonal eſtate, if the teſtator 
had left no direction about it. The ſecond whether the 1 oo/. 
ſhould not come out of the freehold and copyhold eſtate. It 
ſtruck me, that if the will was not ſo executed as to paſs real 

eſtate, this 100/. could not be raiſed. As to the 1,500/. the 
only queſtion is, whether the circumſtance of his directing his 
debts to be paid out of the real and perſonal eſtate, would tranſ- 
fer it, from the eſtate originally liable, to the perſonal eſtate. It 
ſtruck me, it made the real and perſonal eſtate only liable to 
debts beyond that. Another queſtion is, whether its being 


actually paid off makes any difference. If paid in her own 
Vor. I. ä R 4 


wrong 
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1579. wrong it cannot affect the caſe. The 100/. muſt be repaid, 
— as it is to be raiſed out of the freehold and copyhold, and the 
Lew 1, 00. from the eſtate originally hable to it. 


. againſt 
Hu p5s0N. 


L561] This decree was affirmed in the Houſe of Lords, 27 Feb. 1781. 
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W RIGHT againſt Row. 


Money HFIsS was a deviſe; in truſt, among other things, to pay 
charged op- 4l. a year ariſing out of real eſtate to a charity. The 


on a real | 1 1 
er for a principal caſe was referred to the Maſter, to enquire whether it 
charity, 


(void by the was prior to the ſtat. ꝙ Beo. 2. and the truſts were to be carried 
ſtatute of, Into execution. The caſes cited were Wright v. Horne, 8 Mod. 


ſhall fink 1 222. as to the general favour of an heir, Durour v. Motteux, 
favour of the 1 Verey 320. * Grofurnor v. Hallam, before Lord Camden, 
 viſee, not go th March, 1767. Barrington v. Hereford, before Lord Apſley, 


to the heir at 


law or reſidu- this was 1000/7, left to be laid out in lands, in truſt, for Bar- 
ary legatee.. rington, charged with an annual ſum to a charity, the Maſter 
is an ance of the rolls gave it to the reſiduary legatee, but the Chancellor 
he deviſe. decreed in favour of the * deviſee, as 1 out of his 


eſtate. 
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* Roptxr Gol bs var by his will gave to the plaintiffs his executors, his meſſuage in 
TopFwich (ſubject to a charge of 101. given out of the ſame for ever), to be fold, and 
after payment of debts, tc. the reſidue to ſome of the defendants; he then diſpoſed | 
of the charge, upon truſts, ſome of which were void as charitable uſes, and others 
as being given to churchwardens, who, not being a corporation, could not take. The 
queſtion was, whether the charge ſhould go to the heir at law, or to the reſiduary 
legatees (who were legatees of money only to ariſe from the ſale). Lord Camden declared 
that che rent charge belonged to the heir at law, it not having been deviſed to the 
reſiduary legatee. | 


3 2 
2 — 


5 it 
1 
I 

ö 

l 

is : 

e 
„ 

13 
re 

4 vt 

: V4 

3# 

4 1 
a7 
* 11 
" ö 

[| vc j 

wh 

» s 

5 "Y : 

1 

13 
1 

j 3 

1 

1 
os © 

. 

0 

4. . 

1 

. 

o 


— UW -v 
— Fra ' 
* woes OS 
r X 


= 
— cap 
2 


2 — 
—— —— — 
—— ———— —u—vꝛ—ꝛ— T ng 


+ In Jackson v. HuxLocx, before Lord Northington, 24th of Novemler, 1964, Sir 
Jobn Hartop had, by his will given an eſtate to Mrs. Margo (whom he afterwards married and 
made a ſettlement upon her) ſubje& to payment of 10,0001. as he ſhould direct in writing; 
and he afterwards directed it to be paid to charities : After the marriage he made a codi- 
cil afirming his will. Lord Wertlungton held the deviſe revoked by the will and ſettlement, 

Hut re publiſhed by-the codicil, and that the charge funk for the benefit of the deviſee. 

In BAND v. W1iLK1Ns, February, 1782, Lands were given to E. N. in fee, upon condition 
that her executors and adminiſtrators ſhould pay 10 J. to a charity; Sir Thomas Sewel 
held the 19, nenn go to the” heir, as part of the PP of the land ns apa) of. 
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SOMERVILLE 


THE COURT or CHANCERY. 
1779. 
SOMERVILLE ' againſf CHAPMAN. 


Bill filed againſt the maſter of St. John's hoſpital, in the Bill te com: 
A city of Bath, and againft the corporation, for a renewal cob = 
of a leaſe held of the hoſpital, upon payment of one year's neu a leaſe 


upon cer tain 


rent, by way of fine. In 1711 an information had been, filed, terms (under 
which came on to be heard at the Rolls: 13 Nov. 1713, the 23 3 
Maſter of the Rolls made an award, which was ſubmitted to, and diſcharged. 
afterwards confirmed by a decree. From that time till 1738, no 

larger ſum than 604. had ever been taken as a fine. In 1738, [ *62 } 
the eſtate being much improved, a doubt was entertained whe- 
ther the hoſpital could take a larger fine without the conſent of 
the leſſee. Jones offered 600 J. and it was decreed here that they 
might take it. In 1753, he offered 1,000/. which was refuſed ; 
but Lord Hardwicke, 26th March, 1753, decreed that the 
hoſpital ſhould grant a renewal, upon the payment of that ſum. 
A new leaſe was granted accordingly, and Jones granted many 
under leaſes, with proviſoes to renew upon the payment of one 
year's rent, whenever the hoſpital ſhould renew to him. By his 
will, 1772, he deviſed the eſtate to truſtees, to certain uſes, 
taking notice that a renewal muſt ſhortly take place. The truſ- 
tees applied to the hoſpital, and corporation, to renew, and, 
being refuſed, brought this bill The whole caſe was admit- 
ted by the anſwer; but the Maſter and Brethren inſiſt they 


are not bound by the decifion, and that the Court had no juriſ- 
diction. | 


Mr. Mansfield for the plaintiffs —The ſingle queſtion is, 5 
whether the hoſpital is, or is not, bound to renew, upon the 
payment of ſuch fine as this Court ſhall think reaſonable. They 
inſiſt that, by the act of parliament, they cannot alienate; but 
this would be no alienation, the 13 Els. authoriſes ſuch found- 
ations to grant leaſes for three lives. In conſidering the propor- 
tion of fines, the preſent ſituation of the eſtate is not to be 
looked at, as the improvements are in contemplation at the 
time of entering into the covenants. Had the Court had no 
juriſdiction, Lord Hardwiche would not have entertained the 
petition, 
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1779. 


— 


"SOMERVILLE 


again 
CHAPMAN. 


[ *63] 


Third mort- 


gagee buying 
in the firſt 


CASES ARrGueDd AND DETERMINED 


Mr. Kenyon for defendants,—In the caſe of Doctor: Commons 
againſt St. Paul :, it was held, that, though there was a con- 
tract for a renewal, the Court could not decree one. 


Lord Chancellor, —What intereſt have the plaintiffs againſt 
the hoſpital by way of contract, ſo as to compel a renewal at 
ſuch a fine? The diſcretion is, only, that they ſhould not encreaſe 
their fines by taking e year's rent, not to prevent their taking 


à year's rent, though it ſhall amount to more than formerly. 


A perpetual renewal upon particular terms would be equivalent 
*to an alienation. The only line would be to refer it to the 
Maſter to report what the fine for admiſhon ſhould be. The 
contract with the under leſſee is only that they ſhall be re- 
newed when the original leaſe is. 

BILL DISMISSED, 


The decree of Lord King in that caſe was reverſed in the Houſe of Lords, 
and it was ordered that the dean and chapter ſhould grant a new leaſe upon the 


ſame terms, and with the ſame covenants (except the covenant for renewal) with 


the former-leaſe. Bertefworth againſt the dean, Sc. of St. Paul's, z. Brown's Pt, 
Caſes, 389. 1 


Roß TNSON againſt D av 1son and others. 
N this caſe the ſecond mortgagee filed his bill againſt the 
mortgagor and the iſt and zd mortgagees, to pay off the 


— 1e) firſt mortgage, and that then the eſtate ſhould be ſold, his own 


thall exclude 
the 2d. 


mortgage paid, and the third be ſatisfied out of the remainder. 


Pending the ſuit the 3d mortgagee bought in the firſt mortgage, 


and the Lord Chancellor determined that by this he had obtained 
a priority, and ſhould be paid his whole money before the ſecond 
mortgagee. The caſes cited by Mr. Madocks for the ſecond 


mortgagee were, Earl of Briftol v. Hungerford, 2 Vern. 524. cited 
in Wortley v. Birkhead, 2 Vezey, 571. 3 Ath. 809. March v. Le; 


1 Ch. Ca. 162. Brace v. the Dutcheſs of Marlborou gh, 2 Nm,. 


491. Hawkins v. Ta ylor, 2 Ve ern. 29. Turner v. Richmond, 
2Vern, 81. f 


4 Secus after a decree, Vorti v. Biribead. 
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in Ts COURT or CHANCERY. 


RICKMAN again Mog GAN. 


N the marriage-ſettlement of John Butler the father, there 
was a proviſion made of 8000 J. each for the younger child- 
ren of the marriage, with a proviſo, that © if the father ſhould 
in his life-time or at the time of his death give to any of his 
daughters or younger ſons fo intitled to portions or proviſions 
under that truſt, money or lands, for or in advancement in mar- 
riage, or other wiſe, the value thereof ſhould be deducted from the 
portion, unleſs he ſhould by writing declare to the contrary.” 
Fohn Butler ſenior, by his will in 1706, gave a ſum of 4000. 
in the funds, to his wife for life, and after her deceaſe to his ſe- 
cond ſon Fohn Butler junior, and alſo gave to John the reſidue 
of his perſonal eſtate, and made him executor of his will. John 
Butler junior, being entitled as a younger ſon to the ſaid 8000 /. 
provided by his father's * marriage ſettlement, had, during his 
father's life-time raiſed money by aſſigning the ſame to the 
plaintiff, who now brought his bill to have the ſame raifed and 
paid to him as aſſignee of Fohn Butler junior; the defendants in- 
ſiſted, that the provifion was not to be raiſed, the value of the 
4000 l. ſubject to the life of the mother, and the reſidue amount- 
ing to more than the 8000 /. and going in ſatisfaction thereof. 


. 


ther this be, or be not, a ſatisfaction, we muſt conſider the pro- 
viſo, and whether the father intended it ſo to be. To be a ſatiſ- 
faction, it muſt be a preſent, not a diſtant, proviſion — this ap- 


plies to the 4000 J. given to the widow for life. Another thing 
neceſſary from the rules relative to ſatisfad ion is, that it muſt 


be certain here nothing is given to Jobn by the will but the 


4000 l. — the reſidue was totally uncertain. The proviſo does 
not ſay any thing given, but only ſum or ſums of money.—then 
it mult be either a ſum or ſums of money, but this was neither, 


the 4000 l. was only a reverſionary intereſt ; neither is the 
reſidue a gift of a clear liquidated ſum, nor an advancement. 


Mr. Sehkeyn on the ſame fide, The queſtion does not depend 
upon any clauſe excepting the proviſo, that what ſhould be given 
by the father ſhould go in ſatisfaction, unleſs he ſhould declare 

VoL. I. | 23 8 to 


Mr. Mansfield, for the plaintiftf,—In order to determine whe- 


Lincoln's- 
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A proviſion 


by marriage 


ſettlement, 
with a pro- 
viio, that 
ſums advan- 
ced ſhould go 
in ſatisfaction 
unleſs other- 
wiſe declared, 
— 4000. 

left by will, 
ſubject to the 
lite of the 
mother, and 
the reſid ue of 
the perſonal 
eſtate being 
given by the 
will to a 
child entit- 
led to the 
proviſion un- 
der the ſet- 
tlement, muſt 


go in ſatis- 


faction of 
that proviſion. 
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1779. 


— 4 
Rickman 


again 
Moc AN. 


[ *65] 


CASES ARGUED AnD DETERMINED 


to the contrary. It is a fact agreed among us, that he hath not 
made any ſuch declaration. It is not aſcertained what the re- 
ſidue amounted to: it is ſtated on one fide as 16,000 J. on the 
other only as 6,000/. The queſtion is, whether Butler could 
not give any bounty to his ſon but what would go in fariſ. 
faction, and whether the reverſionary intereſt and the reſidue 
ſhall be ſach. If the queſtion was on the 4,000 J. only, that 
could not go in ſatisfaction for a certain proviſion. Then 
as to the reſidue, I know of no caſe where a reſidue has been 
held to be a ſatisfaction. The general caſe of ſatisfaction has 
been upon debts, and there it has been ſaid that the doctrine 
of implied ſatisfaction has been carried too far: Barret v. 
Beckford, 1 Vezey 519. was a ſtronger caſe than the preſent, 
until it appears that the reſidue was greater than the por- 
tion; the reſolution there was, that the reſidue was no ſatis- 
tisfaction. This is a very different caſe from giving a certain 
ſum. If, by poſſibility, it might be leſs than the portion, it cannot 
be a ſatisfaction. 


* Mr. Reed (for the aſſignees of John Butler, jun.),—This is 
not a caſe within the proviſo. John was 21, and the portion then 
veſted. The proviſo was only applicable to money, to be paid 
before the portions veſted. As ſtanding coupled with the exe- 
cutorſhip, and attended with other marks of bounty, it is 
equivalent to a declaration that it ſhould not be a ſatisfaction. 


Mr. Ambler for the defendants, — The queſtion is, whether 
Jobn Butler, having taken the reſidue, and the 4,000/7. is alſo 
entitled to take this 8,000/. It 1s a general queſtion brought 


on by the aſſignee of all the effects of Fohn Butler. The 


intent of the deed was, that if the huſband and wife ſhould 
provide for the younger children, it ſhould abate what they 
would have from the 8, ooo. In caſes where the provi- 
ſion is, that if lands ſhall come to the younger children, then 
the portions ſhall not be raiſed, if lands come, any how, it is 
ſufficient, and the portions fink. It was ſo determined in 
Mr. Pelham's caſe. If John Butler the father had died inteſtate, 
the diſtributive ſhare would have been accounted as a ſatis- 
faction, — 80, of Borough Engliſh lands deſcending to the 
youngeſt ſon. As to the 4,000/. it is certain, and, if it was not, 
that would be no objection as to any thing but the amount, it 
muſt be {till conſidered as a ſatisfaction, ſo far as it went: this 


Was 


IN THE COURT OF CHANCERY. 


was capable of valuation, and therefore to be conſidered as a 
ſum of money. As in the caſe of eitates-tail given to an infant, 
they are capable of valuation.—The 4,000/. is a ſum of money, 
only differing in point of value from being reverſionary. In 
the caſe of Watſon v. Lord Sondes F, it was held that an 
eſtate in remainder was given in advancement; this is a clear an- 
ſwer to the objection of it's not being immediate. Then as to the 
reſidue l ſhould with the diſtinction ſhould be attended to be- 
tween this caſe, and that of an implied ſatisfaction of a ſtrict 
debt. The Court has gone ſo far in the caſe of a debt, that where 
a man has given any thing that has not amounted to ſo much as 
the debt, it has been held as no fatisfattion. The idea was, that a 
man ſhould be juſt before he was generous. If the man owes 200/. 
to A. and gives 3ool/. each to A. and to B. A. loſes his debt. The 
doctrine is pared away almoſt to nothing, for, if the reſidue is left 
it is not a ſatisfaction. So far as to caſes of debt and implied 


PFF 


E 


gether with the will. Then whatever he gives or leaves is to 
go in ſatisfaction; if there is no other declaration, the deed 


covenants. Upon a covenant to leave a wife a certain ſum, the 
huſband dies inteſtate, her diſtributory ſhare, amounting to 
more, is a ſatis faction —Blandy v. Widmore, 1 Wms. 324. Lee 
v. d' Aranda, 1 Vezey 1. This proviſo is the declaration, and 
the thing left has it's value. If he has the value of 8,000/. it is 


SETS a et TS Et RSS as 


him to have more.—Mr. Madocks ſaid, it was not meant as a 
ſaving to the eſtate, but it certainly was ſuch; to ſay it was not 
meant as a ſatisfaction, is no argument. It does not turn upon 


Butler's intention, it depends upon the deed unleſs he had 
declared otherwue. 


+ Warson v. Lord Soxpts (the ſame caſe as PELHAM v. Lord Lixcots) gth and 10th 
ot Auguſt, 1756. The queſtion aroſe upon the will of Mr. Pelham, who, having four 
daughters, appointed a ſum of 10,000 l. over which he had a power under his marriage ſettle- 
ment among his daughters, excepting lady Lincoln (whom he had advanced); and alſo gare his 
perſonal eſtate among his other daughters, likewiſe excepting lady Linco/n. On the 28th 
of Ag, 1752, his daughter Grace married Mr. Watſon. Mr. Pe/ham gave her 20,000 J. 
by applying part of the 10,0007, and other means, for her fortune: and the queition was 
Whether the legacy, given by the will, was ſatisfied by the portion. Lord Hardwicke laid 
down the rule, and gave two reaſons for it; 1/2. that the court leans againſt double por- 
tions; 2dy, That a portion is a payment of the debt of nature; therefore, being of 
Opinion, that the giſts were by way of portion, he decreed that they were a ſatis faction of 
the legacy; but as to the 34. part of the reſidue of the perſonalty, and alſo the real eſtate 
deviſe , it wzs not a ſati, faction of thoſe, 


5 - : SEN” 0 "Yr 9p RL IONE N Lb 
POSE ena and en biots icon e SR 


911 r 
% %- „ 7 


Lord 


itſelf is ſuch. Then conſider how far the Court has gone upon 


as much as he ought to have, unleſs the father declared he meant 
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ſatisfaction.ä— But this is the caſe of a portion and a declared 
ſatisfaction, for you muſt take the clauſe in the ſettlement to- 
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CASES ARGueDd AND DETERMINED 


Lord Chancellor, — The point they argue is, that it did not 
take place as a gift, not being given eo animo. Suppoſe, in the 
caſe cited, he had given a ſum of money upon an event, would 
that have been a ſatisfaction ? 


Mr. Ambler, It is not neceſlary it ſhould be a preferment, 
whatever bears a value is a ſatisfaction for ſo much. In lord 
Pelbam's caſe, the eſtate-tail was thought capable of a computed 
value. The 4000/7. may clearly be conſidered as a portion. 


Lord Chancellor, —The words for preferment are to diſtinguiſh 
it from preſents, &c. Then, being in poſſeſſion of this argument, 
they ſay the teſtator could not mean it as an advancement to 
give him a reſidue or remainder. 


Mr. Ambler, —Small ſums given detached, to be ſure, would 
no more be accountable for here, than in the caſe of hotchpot. In 
Pughe againſt the Duke of Leeds, there were two queſtions, one 
quite out of this caſe, the other whether the fum advanced 
* by the father was a ſatisfaction; Lord Bathurſt thought 


it was. 


* 


* Pucae and his wife againſt the duke of Lzzvs and others, in the houſe of lords, 
| k 15th March, 1780. 

By ſettlement on the marriage of Gedolphin Edwards and El:zabeth More, dated 234 
and 24th April, 1724, int. al. a term of 609 years was created to raiſe portions for daugh- 
ters, by which it was provided, that, in caſe there ſhouid be but one daughter, the ſum of 
5,000. ſhould be raiſed for ſuch only daughter, to be paid at 18, or day of marriage, with 
maintenance in the mean while. And there was a proviſo in the ſettlement, that, in caſe the 
daughters ſhould be advanced, with portions jn money or lands, equal in value to the portions 


thereby provided, in the life-time of Godolpix Edwards, or he ſhould give or leave them 


money or lands not equal in value, the truſtees ſhould raife only ſo much as weuld make 
the money, or value of the lands ſo given, equal to the portions provided. —E/iza!:th the 
appellant, being the only daughter of the marriage, attained 18 the 4th Decemler, 17 46. 


 Godolphin Edwards being poſſeſſed of 5,3001. Eaft india annuities (Which he had ſaved from 


the income of the eſtate), 21ſt OZober, 1772, transferred them to the appellant Flizatcth, 
then the widow of Mr. Manlove. A bill had been filed, and the cauſe came on to be heard 
beſore lord Bathur/t, 25th Fune, 1776, in which there was a decree in favour of the ap- 
pellant for her portion of 5,000/. the preſent queſtion not being then before the court. 


'The reſpondents afterwards exhibited their bill of review, ſtating, that, ſince the pro- 


nouncing the decree in that cauſe, they had diſcovered that Goau/phin Edwards had tranſ- 
ferred to the appellant theſe Iudia annuities, in part of her portion. The cauſe came on 
10th December, 1777, to be heard upon the bill of review, when lord Chancellor declared 
that the 5, 300 J. Ee India anndites, transferred by Cœdolghin Eaxrards to the appellant 
Elizabeth, were to be conlidered as having been ſo transferred in part ſatisfaction of her 
portion of 5000 J. under the marriage ſettlement, and therefore varied the former decree 
10 far, upon Which tie preſent appeal was brought in parliament, which being heard March 


15th, 1780, it was ordered that the ſame ſhould be diſmiſſed, and the decrees therein 
complained of affirmed. 


4 Lord 


— 


n 


iv TT COURT or CHANCERY. 


Lord Chancellor, —It is only if he leaves, or gives directly, and 


without 2 


1779. 
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Rickman 
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Mr. Attorney General, ſame ſide, —It was not in the power Mozcan. 


of the father to give, he was prevented by the ſettlement.— 
This caſe is, in ſpecie new, for I remember no caſe where the 
father could declare whether he meant to give in addition. 
Here, it was in the diſcretion of the father to give in 
addition or not; he has omitted ſo to do, and nothing can 
ſupply it. The proviſo was intended to prevent the queſtions 
which have ariſen; the younger children were to have 8,000/. 
a-piece, but it might be in the parent's power to give them 
land or money; then, in that caſe, no conſtruction is to take 
place, but it is to be in compenſation for their portions, unleſs 
it is declared otherwiſe. Whether the proviſion were immediate 
or more remote, being of value, that value was to be computed. 
This is not to extend to ornaments or matters of that kind, 
plate, jewels, pictures, though of value. The" reſidue is only 


W uncertain until it appears what it is. A value may be put upon 


the 4,000/. This caſe ſtands on more peculiar circumſtances 
than the Duke of Leeds and Pughe, or the common caſes. The 
father might have declared to the * contrary ; he not having done 
ſo, the law of the ſettlement takes place.—I admit he has not 
given 4,000/. but ſomething leſs, becauſe there was a life upon 
it; but, not being upon a contingency, it is eaſily computed, 
and the value is a value in money. It is only a queſtion before 
the Maſter what the value is. 


Mr. Woods -ſon, on the nude fide, cited Pelham and 4 Lord Link 
coln, and Saville v. Saville, 2 All. 458. 


Lord Chancellor, he proper way now, will be to ſend it to the 
Maſter, to ſee what he took under the will, and the value of it 
at the time of the teſtator's death, atid to reſerve all further con- 
ſiderations. The reſidue, I think, muſt be in ſatisfaction, there 
will be no arguing that, and I am afraid the 4,000/. muſt be 


valued in the fame manner, which would cover the whole. 
Where a man leaves a reſidue he means the money it will pro- 
duce, It is impoſſible to ſay the 4,000. after the death of the 
wife would not be an advancement. It ſtrikes me very ſtrong 
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Lincoln's- 
Inn- Hall. 
15th July. 


One truſtee 
knowing, and 
concealing, 
his co-truſ- 
tee's having 
ſold out the 
truſt fund, 
equally liable 
with the 
truitze who 
actually ſold. 


partner who had ſince failed. And Lord Chancellor held him 


cuted it, or formally accepted the truſt, was liable, Moan 


CASES Arcvted AND DETERMINED 


that this is a proviſion, and that under the words in marriage o- 
otherwiſe, it muſt be ſo conſidered, * 


® Vide poſt. vol. 2. p. 394. Lord Chance. lur's judgment in this cauſe. 


BOARDMAN and Mos MAN. 


ILL, to replace money raiſed by the ſale of the plain- 
tiff's property in the funds, by the truſtee, and for the 
appointment of new truſtees. The only queſtion was, whether 
Kyme, one of the truſtees in the deed, but who had never exe- 


the other truſtee (brother to the plaintiff, a widow) ſold the 
ſtock, but Kyme knew of it and concealed it from the plaintiff, 
and advanced her 5007. which ſhe ſaid ſhe borrowed. rather 
than ſell out any of the funds (XKyme knowing that they were 
then ſold), and the money came to the uſe of him and his 


equally liable with My ** 


1569 


Lincoln's- 
Inn- Hall, 


24th July. 


Purchaſe of 
the fee-ſimple 
in the name 
of the pur- 
chaſer, and 
of terms in 
he name of 
a truſtee, 
(with an in- 


tervening re- 


verſion in the 
vendors) the 
terms are 
termsin groſs, 
not atteud- 
dant upon 
rhe inherit» 
ance. 


*ScoTT againſ} FENHOULLET. 
Rehearing. 


ORD Chancellor gave judgment. — The queſtion is, 
whether the terms in this caſe are terms in groſs, or to 
attend the inheritance, which was purchaſed at the ſame time. 
Sir Andrew Chadwick meant to purchaſe the whole intereſt, he 
did not mean to purchaſe with an intervention of eleven days. All 
the material facts are theſe: In 1699, Sir R. Madecks ſeiſed in fee 
of three acres of lands, part of which are the premiſes in queſtion, 
leaſed to Glaſtborpe for fifty years, which would expire in 1748. 
In 1714, he granted a further leaſe to the aſſignees of Gla/therpe, 
for 49 years, to commence in 1748. He deviſed the eſtate in 
fee (the terms being outſtanding in the truſtee) to M. Rudger. 
In 1722, lady Madochs (ſurviving Sir R. and being entitled to 
the beneficial intereſt in the terms) bequeathed the terms to 
M. Nudger 


In Tus COURT or CHANCERY. 


M. Rudger (who was entitled to the reverſion in fee of the 
eſtate) for life, remainder to raiſe portions for children, with a 


proviſo that the truſtees ſhould, between 1722, or the death of 


lady Madocks, and 1748, when the truſt would come into poſ- 
ſeſſion, raiſe 100 J. per annum, for - Rudger during her co- 


verture, but if ſhe ſhould become non-covert, then 200 J. per 


annum, till ſhe ſhould come into poſſeſſion. The queſtion ariſes 
on the execution of this truſt. Sir Andrew Chadwick, 18th June 
1729, purchaſed of Mrs. Rudger the fee-ſimple eſtate, and 
ſo much of the terms as related to it, and the truſtees executecl 
their power by granting a derivative leaſe to truſtees for Sir An- 
drew, with a nominal reverſion (11 days) to themſelves. On the 
{ame day, they excuted their power on the ſecond leaſe alſo, with 
2 nominal reverſion. In that leaſe, it was thought proper to de- 
clare the intent of conveying 1t to truſtees, to be in order that it 
might not merge.—This was a miſtake : but it ſtrongly ſhews 
his intent that the terms ſhould attend the inheritance. He 
purchaſed three other eſtates in the ſame manner, except that 
there he purchaſed the leaſes in his own name, and the fee- 
fimple in the name of truſtees. The queſtion ſtands on the plain 
ground of his having ſo purchaſed one in his own name, the 
other in the name of truſtees, whether theſe terms are in groſs, 
or to attend the inheritance. Every term ſtanding out is, at law, 


* term in groſs. If it is different in equity, it muſt be by af- 


fecting the perſon holding the term with a truſt to attend the 
inheritance. This may be by two ways. By expreſs declaration, 
—and then, whether the truſt would or would not merge, and 


whether the reverſion be real or only nominal, it muſt be attend- 


ant upon the inheritance. Here, it is not upon expreſs declara- 
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tion, then it muſt ariſe from implication of law, founded on the 


ſtatute of frauds, which forbids any truſt, except by writing or 
by implication of law. As, if an eſtate be purchaſed with my 
money, it is in truſt for me by implication of law, and is out 
of the ſtatute. Where one is ſeiſed in fee-ſimple, and there is 
a term outſtanding to the uſe of the perſon ſeiſed in fee-ſimple, 


it is the property of the perſon ſo ſeiſed in fee-ſimple. Beſt 


and Stampford, Pre. Ch. 252. allo in Freeman and Salkeld, lays 
down that where if in the fame hand it would merge, there it 


muſt attend the inheritance. An attempt has been made to 


make a difference from the caſes of 7Vhitchurch v. Whitchurch, 


and Baden v. Lord Pembrole. In Whitchurch v. N. hitchurch, 
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CASES ArGueDd AND DETERMINED 


(2 Wms. 236.) it was not a future term but an immediate one, 
and the term did not merge, there being an intermediate term, 
Another circumſtance which makes that caſe immaterial is, that 
Whitchurch had purchaſed the inheritance, and then had the 
whole intereſt, both the terms were his, and there was no in- 
tereſt outſtanding except in form. There was no argument 
on that part of the caſe, for it was taken fgr granted the terms 
were to attend the inheritance; the only queſtion was, whether 
a will, capable of paſling a chattel intereſt, divided the terms 
from the fee- ſimple. In Baden v. Lord Pembroke, 2 Vern. 52. 
Lord Pembroke demiſed for 99 years, upon an expreſs truſt, to re- 
demiſe to him under a pepper corn rent for his own life, a rent, 
byway of jointure, for the counteſs during her life, and a pep- 
per- corn rent during the remainder of the term.—Lord Pem— 
broke was entitled to the whole intereſt, the uſes being exhauſted; 
and there was no queſtion as to it's being, in its own nature, a 
truſt to intend the inheritance. The bill was filed on the idea 
that the term was aſſets, and, even in a caſe where it was held 
that ſuch a term was aſſets, it was held to be the f heir's after 
payment of the debts. Theſe caſes do not carry the law of the 
Court an 1ota beyond what it went to before. A truſt ariſes 


from the circumſtance of the intereſt belonging to the owner 


of the inheritance. Sir Andrew Chadwick might have given 
theſe terms to a ſtranger, and if the inheritance deſcended the 
heir at law might demand the rents reſerved by the leaſes. It 
is {aid to be extremely plain that Sir Andrew Chadwick meant to 


conſolidate the intereſts : this is begging the queſtion. It is 
true he meant to take the largeſt intereſt he could, but by no 


means apparent that he meant to conſolidate the intereſts. I 
lay no ſtreſs on the days of the reverſion, for it was meant only 
as a nominal reverſion, during that time, the rent would be to 
the originalleſſees—but they did not mean to reſerve a ſubſtantial 
intereſt, It would be neceſſary there ſhould be an expreſs 
truſt, to make this attendant on the inheritance ; the tranſaction 
does not ſupply a neceſlary conſtruction of law. It is a very 


nice and a very new point, whether the intent to purchaſe the 


whole intereſt, is ſufficient to make the term attendant upon the 
inheritance. The impoſſibility he was under of purchaſing the 
whole rendered an expreſs declaration neceſſary, to make it at- 
tend the inheritance. 


DECREE AFFIRMED. 


+ Perhaps Chat man and Bend, 1 Vern. 118, | 
Michaelmas 
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in Tus COURT ox CHANCERY, 


"Michaelmas Term 
20 Geo. 3. 1779. 


Bor ELER againſt ALLINGTON, 


BILL filed by plaintiff, who had contracted for the ſale Recovery 
of the eſtate in queſtion, againſt Henry Allington, the et ar , 
repreſentative of the ſurviving truſtee in the original eltates-tail. 
will, and alſo deviſee of the reverſioner in that will, for a con- 
veyance of the legal eſtate. Subſequent to deviſes in the original 

will, which never took effect, ſtood the following remainder ; 

< to teftator's couſin John Boteler for life, remainder to Marma- 
„duke and William Allington and their heirs, during the life of 
“John Boteler, to preſerve contingent remainders, remainder to 
„Philip Boteler he o of John Boteler for life, and from and 

« after the determination of that ęſtate by forfeiture or otherawiſe, 

in the life of Philip, to the defendants Marmaduke and William 
Allington and their heirs, to preſerve contingent remainders (in 

« the uſual form, except that in this deviſe, the words during 

« the life of Philip Boteler“ were omitted), and from and 

« after the deceaſe of Philip to the uſe of the firſt and other ſons of 
„Philip in tail male, remainder to the right heirs of the igſtator 

in fee.” The teſtator died, leaving Neville his ſiſter and 

heir at law. Marmaduke Allington ſurvived William, and 
.deviſed all his truſt eſtates to Thomas Buck (ſince deceaſed) 

and Henry Allington (the defendant) upon truſt to perform 

the original truſts Mrs. Neville the ſiſter and heir at law 

of the teſtator, deviſed her reverſion in fee (fubje& to ſome 
deviſes which took no effect) to defendant Henry Allington 

in tail. She died in 1744, ſo that Henry Allington the defendant 

had in him the truſt eſtate, if ſubſiſting under the original will, 

and the reverſion from Mrs. Neville. Philip Boteler, firſt fon of 

the firſt Philip Rs in 1 774 uſers: ed a recovery ; and, upon 
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BoTELER 
againſt 


CASES Arcved aAnD DETERMINED 


2 contract for the ſale of the eſtate, a doubt aroſe whether a titl: 
could be made without Allington's joining, on the idea, that, from 
the omiſſion of the words “ during the life of Philip, the 


ALtixncron, truſtees took a fee, and that that legal eſtate united with the 


L233.3 


The bill was filed by Salvin in right of his wi fe, for an account of profits, and to have the 


equitable eſtate derived from Mrs. Neville would not be barred 
by Philip's recovery. 7 


*Mr. Attorney General and Mr. Kenyon for the plaintiff argued, 

1ſt, That the intention of the teſtator being to give the eſtate to 
the truſtees, only for the purpoſe of preſerving the contingent 
eſtates from being defeated, which could only happen during the 
life of Philip Boteler, made the deviſe equivalent to a gift to 
them only for his life—That the truſtee, ſtating himſelf only to be 
ſuch, ought to do what becomes that character. 2dly, That 
ſuppoſing theſe all to be equitable eſtates in Philip Boteler, with 
an equitable reverſion, they were barrable by the recovery, 
and for this they cited Robinſon v. Comyns, Forręſter 164. Salvin 
v. Thornton , at the Rolls, Trin. 6 Geo. 3.—that equitable eſtates 
with equitable remainders, are barred by recovery, 


* SALVIN againſt ThornToON, Jobn Thornton, ſeiſed of the premiſes for life, with 
remainder to his firſt ſon, Thomas, in tail-male, remainder to his ſecond ſon James in 
tail-male, remainder to himſelf in fee, forfeited in the rebellion in 1745. 'The eſtate for 
life being put up for ſale by the commiſſioners, was bought by Kenneth Mackenzie in truſt for 
Thomas (the tenant in tail.) Thomas, thus having the equitable eſtate for the life ofhis father, 
{the legal eſtate being in the truſtee) and the legal eſtate tail, in remainder, ſuffered a re- 
covery, and ſoon after died, leaving iſſue a daughter, wife to plaintiff. James, the ſecond 
ſon, took poſſeſſion, ſuffered a recovery (after the death of his father and the truſtee, in whom 
his eſtate veſted), and died leaving two daughters, the defendants, who were in poſſeſſion. | 


eſtate delivered up. Upon hearing at the Rolls, the great queſtion in the cauſe was, whe- 
ther the recovery ſuffered by Thomas, who had an equitable eſtate for life, and a legal eſtate tail, 
in remainder, was capable of barring the legal remainder : and upon very full argument 
theſe points were laid down by his Honor, and ſeemed to be the ſenſe of the whole bar, 
1ſt. That a recovery may be ſuffered of an equitable eſtate. adly. That ſuch a recovery 
can only affect equitable remainders. 3dly. That a recovery of an equitable eſtate muſt, in 
all reſpects, imitate a legal recovery, and therefore that the perſon ſuffering an equitable 
recovery muſt have ſuch an equitable eſtate as, had it been a legal eſtate, would have enabled 
him to ſuffer a legal recovery. 4thly. That an equitable eſtate cannot, in ſuffering are- 
covery, be blended with a legal eſtate. 5thly. That as the recoveries ſuffered of thoſe 
different eſtates are perfectly diſtin from each other, a recovery of either eſtate ſhall not 
affect the other, the recoveree of the legal eſtate being always the truſtee of the poſſeſſor 


of the equitable eſtate, and the recoveree of the equitable eſtate becoming always the 


ceſtui que truſt of him who has the legal eſtate. Upon this doctrine, therefore, the bill was 
retained for a year with liberty for the plaintiff Salvin to try the validity of the recovery 
of Thomas, at law. But it was the opinion of the Court, that, as Thomas had not ſuch 


an eſtate as would have enabled him to ſuffer a Perfect legal, nor a perfect n, reco- 


very, that it was totally invalid. 
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= TRE COURT o CHANCERY. 


Lord Chancellor, —In that caſe the equitable eſtate for life 


and the legal remainder were in the ſon; but ſuppoſing all the 
eſtates to be equitable, with an equitable reverſion, there 1s no 
doubt the recovery will bar.—The truſtee is bound to do every 
act in aſſiſtance of the equitable tenant in tail. I ſee no reaſon 
why he ſhould not be able to oblige the perſon having the 
legal eſtate to join. Why ſhould the tenant of the legal eſtate 
be exempted in conſcience from joining in ſuch conveyance ?— 
You have a right to have a legal eſtate IE to you, upon 
which to ſuffer a recovery. 


The defendants acquieſcing, his lordſhip decreed a conveyance 


by Henry Allington, to the eldeſt fon of Philip Boteler in tail- 
male, with the remainders over in the will. 
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When money 
is to be laid 
out, under a 
marriage ſet- 
tlement, in 
purchaſes ap- 
plication muſt 
be made to 
the Court, up- 
on each ſe- 
parate pur- 
chaſe. 


un. 2 9 * * 22 


CASES ARGUED AnD DETERMINED 


ilary Term 


20 Geo. 3. 1780. 


Earl of HaxRNINGTrON againſt FLEMMING. 


NDER a decree for money to be laid out in purchaſes, u 
be ſettled to uſes under the marriage ſettlement of Lord 
Harrington and Miſs Flemming, Mr. Mitford moved, 
laſt term, that the parties might be at liberty to propoſe pur: 
chaſes to the Maſter, from time to time, without applying upol 
each purchaſe to the Court, and cited Neale v. Neale, in 17285 
and Ormſton v. Lord Maynard before Lord Camden, in both 
which caſes ſuch an order had been made. | 

Lord Chancellor thought application ought to be made upon 
each purcahſe to the Court, but ſaid he would look into the 
caſes. On the firſt day of this term, Lord Chancellor ſaid,— 

It is more for the advantage of the ſuitor, as a general 
caſe, that the ſhape of each propoſal ſhould be laid before the 


court. It is fit, before the propoſition goes to the Maſter at 


all, that the Court ſhould ſee there is a ſubje& proper for his 
conſideration, together with the ſtate of the family. Without 
prejudice to any opinion upon particular circumſtances 1n 2 
decree, but as a general ſubject only, I think the IN ought 
to be made to the Court- 


MoTion DENIED. The Maſter of the Rolls, who was preſent 
expreſſed his aſſent to Lord Chancellor's opinion. 


SHAPLAND 
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in THE COURT or CHANCERY. 


®GYAPLAND againſ} SMITH. 


PON exceptions to the Mafter's report, in favour of a title 
| depending on the validity of the recovery ſuffered by 


1780. 


*% 


Lincoln's. 


Inn-Hall, 


January 18, 


Mr. Baron | 
Eyre, for Lord 
Chancellor, 


Chriſtopher Shapland, under the following caſe:— Shapland deviſed Maſters He!- 


to John Brett, Fohn Shapland, and George Shapland, the pre- 
miſes in queſtzon, upon truſt, that they the ſaid J. B. J. S. and 
G. S. and their heirs and aſſigns, ſhall, yearly and every year, by 
equal quarterly payments, by and out of the rents and profits of 
the ſaid premiſes, after deducting rates, taxes, repairs, and ex- 
pences, pay ſuch clear ſum as ſhall then remain to my brother 
Chriſtopher Shapland, and his aſſigns, during his natural life, 
and from and after his deceaſe, to the uſe and behoof of the 
heirs male of the body of the ſaid Chriſtopher Shapland, law- 
fully to be begotten, as they ſhall be in priorit yof birth; and 
in default of ſuch iſſue” remainder over. Caſes cited, Tipping 
v. Cozens, Carthew 272. 1 L. Raym. 33. Brown v. Bark- 
ham, Pre. Ch. 461. Broughton v. Langley, Eq. Abr. 383. 
Salvin v. Thornton, Trin. 1766, (ante, page 73. note) Pigot 
v. Garniſh, Cro. Eliz. 678. Jones v. Lord Say & Scale, Eg. Ab. 
383. 8 Vin. 262. 3 Brown's Pt. Ca. 458. South v. Allen, 
1 Salk. 228. 


Baron E yre—A deviſe to truſtees to permit A. to receive or 
to pay profits to 4. amounts to a diſpoſition of the land. What 


difference is there here? The rule of law is, A. having the uſe 


ford, and 


Hett. 


Deviſe to 
truſtees to pax 
out of rents 
and profits 
(atter deduct- 
ing rates, 
taxes, and 
repairs) the 
refide to C. 
S. and his 
aſſigns for 
life, and, after 
his deceaſe, ts 
the iſe of the 
heirs male of 
the body of 
C. S. and in 
default of ſuch © 
i//ue, remain 
der over, not 
an eſtate-tail 
in C. S. the 
uſe not being 
executed in 
him, 


{*75] 


of the eſtate, the truſt ſhall not be ſeparated from the land, and 


the uſe {hall be executed in him; this is an eſtate-tail in the firſt 
taker, and he hath a right to {ell the eſtate. 


Maſter Zlford expreſſed himſelf of the ſame opinion. 


Maſter Het aſked if his opinion was of any conſequence ; if 
ſo, his was againſt the doctrine laid down. 


Baron Eyre ſeeming doubtful whether it was neceflary 
the opinion of the Maſters fitting with a judge muſt concur with 


Vol. I. X 


hie, 


CASES ABG? AND. DETERMINED 


1780. his, in order to found a decree, the cauſe ſtood over to be re. 
— heard by Lord Chancellor.“ Upon being reheard, Lord CHancellir 
ON et. was of opinion with Maſter Het, that the truſtees, being to pay 
SurtH. the taxes and repairs, mult have an intereſt in the premiſes, that, 
therefore, the legal eſtate for the life of Chriſtopher was in them, 

and he had only an equitable eſtate for life, and, the ſubſequent 

J #76] *eſtate being executed, he had an equitable eſtate for life, and a 
legal remainder in tail, which could not unite, and, of courſe, 
there could not be a good tenant to the precipe, and the reco- 
very ſuffered was void. It being neceflary, in order to make a 
good tenant to the præcipe, that there ſhould be a legal eſtate 
for life, with a legal reverſion in tail, or an equitable eſtate for 
life, with an equitable reverſion in tail; but faid that if it was 
only doubtful, he would not oblige the purchaſer to take the 
title. 
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EXCEPTION ALLOWED. 
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* See Merreit and Eaftwick, 1 Vern. 265. and the advertiſement prefixed to the 2d vol. 
of Vernon. | | 


Sir Thoma: ; . | | 2 
Sexvel, Rolls,  Kavs againſt Laxon and others. 
2d March. X 


ent of I, ILLIAM Mantle, poſſeſſed of a leaſehold eſtate held 
leaſebold for 99 years, of which under-leaſes had been let by him 
[ov ions che for 6 3 years, and, in ſome parts of the premiſes, reverſionary leaſcs 
5 rojo _ of 19 years more, by his will dated 27th November, 1770, made 


the reverſion- the following bequeſt: I give and bequeath unto my grand- 
— ſon George Kaye (the plaintiff) my leaſehold ground- rents in 
| Steallow-ftreet and Orange-ftreet” (the premiſes, the reverſion 

of which was in queſtion), and made the plaintiff, and ſome of 

the defendants reſiduary legatees. Plaintiff, thinking himſelf 

intitled under this will to the reverſionary term, which was in 

the teſtator, after the expiration of the ſeveral leaſes, as well as 

to the rents reſerved, entered into contracts with Richard Laxon, 

the huſband and teſtator of one of the defendants, for the 

Tale of the whole; but, he objecting to the title, on the pre- 
ſumption that the reſerved rents only, and not the eſtate 

itſelf had paſſed, refuſed to compleat the contracts unlels 
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iu TY COURT or CHANCERY, 


re- # the reſiduary legatees would join in the conveyance, which 
lor ſome of them refuſing, the bill was filed. On behalf of the 
ay plaintiff, were cited Kerry v. Derrick, Moore 771. Gro. Fac. 
at, 104. cited 1n 2 V. ern. 400. as Cherry v. Detbict. Maundy v. 
m, Maundy, 2 Strange 1020. Annaly 142. S. C. And determined, by 
Nt his Honor, that the whole intereſt paſled to the plaintiff, He, 
la .therefore, decreed a ſpecific performance, without coſts on 
ſe, either fide. 85 | | 

co- 


Eaſter 


1780. 
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Kare 
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Laxon. 
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Under a 
power to ap- 
point a ſum 
of money 
among 
younger 
children, Aut 
that the eldeſt 
fon, or the 
Jon poſſeſſing 
the e/tale, ſhall 
have no fart 
of the money, 
a younger 
ſon becoming 
an eldeſt is 
excluded, 
though men- 
tioned by 
name in the 
execution of 
the power 
whilſt he was 
a younger 
ſon. 


CASES ARGUED AND DETERMINED 


Eaſter Term 


7 


20 Geo. 3. 1780. 


BROADMEAD againſ} Wood. 


B U LL, by marriage articles, had a power to appoint the ſun 

of 800. (to raiſe which a term was carved out) fa 
younger children after the death of the wife; but it wu 
provided“ by the power, © that the eldeſt ſon, or the ſon poſſeſin 
the eftate, ſhould have no ſhare of the 800/.” He had an eldel 
ſon Fohn, a ſecond Anthony, and five other younger children, and 
appointed the 800 J. to Anthony, and the other younger childra 
by name. After the appointment, and before the death of th: 


mother, Fohn died, whereby Anthony became an eldeſt ſon, and 


the eſtate charged with the ſum deſcended upon him. And th 
queſtion was between the other younger children, and the repre 
ſentatives of Anthony (he being ſince dead), whether he wa 
entitled to any ſhare of this 800L 


Mr. Kenyon (for the other younger children) cited Hodge 
v. Fowler, Sch. 1766.—Randal v. Metcalf, 6 Brown's Parl. Caſt 
559. and Cholmondeley v. Meyrick, before Lord NorthingioW 
where there being a term of 300 years, for raiſing a ſum of 6,000. 
for younger children, in ſuch ſhares as the father ſhould appoint 
but, in default of appointment 1 21, or marriage, if the tathe! 
ſhould be then dead, otherwiſe, immediately after his deceaſe 
Mrs. Merrick, one of the children, dying in the life-time of the 


father; upon the queſtion whether the portion was tranſmiſſible 


it was held, that it veſted at 21, or marriage, though not payab!: 
till after the death of the father; the power of appointment ſuk 


pending the payment only, not the veſture of the portion. I tit G 


younger ſon here took after the eldeſt per formam don! I 
we 


IN THE COURT or CHANCERY. 


would not anſwer the deſcription of a younger child. He cited 
alſo Chadwick v. Dolman, 2 Vern. 528. Teynham v. Webb, 2 
* yexey 198. that a younger ſon ſo becoming eldeſt, could not take- 


as a younger child. : 

Mr. Selꝛoyn, for the repreſentatives of Anthony, — The father 
had a power over the ſhares, though confined as to the objects. 
By his will he has given to the younger children, and, among 
the reſt, to Anthony by name. In Jermyn v. Fellows, (Ca. temp. 
Talbot 93.) it was held that where the younger child 1s ap- 
pointed by name, he _ take though he becomes an eldeſt 


{on. 


Lord Chancello#,—It muſt be divided among all the children, 
except John and Anthony. f 


+ See the caſe of Nicolls v. Sheffield, foft. vol. 2. p. 215. 


LEE again} Pas cox. 


mur), by way of anſwer, only denied combination, and by this 


means not having complied with the orders for time, which 
He cited Steventon v. Gardiner, 


were not to demur alone. 


R. Selꝛeoyn moved to diſcharge a demurrer, the defendant 
having, (after a motion for time to plead anſwer or de- 


1780. 


— 


BROADUEAS 


againſt 


WOOD. 
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Sir Thomas 
Sewel, Maſter 
of Rolls, for 
Lord Chan. 


cellor. 


Motion to 
diſcharge a 
demurrer 
(after motion 
for time to 
plead, anſwer 
or demur; but 
not to demur 
alone) 


2 Wms. 286. and a bill filed by Sir John Dinely Goodyer againſt 
the Dean and Chapter of Worceſter in 1777, in the Exchequer. 
His Honor, on authority of theſe caſes, and that the defendant 
had not complied with the terms of the order, ordered the de- 
murrer to be diſcharged, and taken off the file, with colts. + 


+ And it ſeems that the motion and order muſt be ſpecial to plead, anſwer, or demur, for 
if it be only to anſwer, although a plea will ſatisfy the order (v. Rederts v. Hartley, ante p. 


56.) yet a demurrer (though only to part), and anſwer to the other part will not. See 
Kenri.k v. 9 70ſt. vol. 2. p. 214. 


granted, the 
anſwer only 
denying 
combination. 


1771 


f 


Under a 
power to ap- 
point a ſum 
of money 
among 
younger 
children, Aut 
that the eldeſt 
fon, or the 
Jon poſſeſſing 
the e/tale, ſhall 
have no fart 
of the money, 
a younger 
ſon becoming 
an eldeſt is 
excluded, 
though men- 
tioned by 
name in the 
execution of 
the power 
whilſt he was 
a younger 
Jon, ' 


CASES Ax uED AND DETERMINED 


_= Faſter Term 


20 Geo. 3. 1780. 


BROADMEAD againſt Wood. 


B U LL, by marriage articles, had a power to appoint the ſum 
of Zool. (to raiſe which a term was carved out) for 
younger children after the death of the wife; but it was 


provided“ by the power, © that the eldeſt ſon, or the ſon poſſeſſing 
the eftate, ſhould have no ſhare of the 8001.“ He had an eldeſt 


ſon Fohn, a ſecond Anthony, and five other younger children, and 
appointed the 800 /. to Anthony, and the other younger children 
by name. After the appointment, and before the death of the 
mother, John died, whereby Anthony became an eldeſt ſon, and 


the eſtate charged with the ſum deſcended upon him. And the 


queſtion was between the other younger children, and the repre- 
ſentatives of Anthony (he being ſince dead), whether he was 


entitled to any ſhare of this 800. 


Mr. Kenyon (for the other younger children) cited Hodges 
v. Fowler, Sch. 1766.—Randal v. Metcalf, 6 Brown's Parl. Caſes 
559. and Cholmondeley v. Meyrick, before Lord Northington, 
where there being a term of 300 years, for raiſing a ſum of 6,000!. 
for younger children, in ſuch ſhares as the father ſhould appoint, 


but, in default of appointment, at 21, or marriage, if the father 


ſhould be then dead, otherwiſe, immediately after his deceaſe. 
Mrs. Merrick, one of the children, dying in the life-time of the 
father; upon the queſtion whether the portion was tranſmiſſible, 


it was held, that it veſted at 21, or marriage, though not payable 


till after the death of the father; the power of appointment ſuſ⸗ 
pending the payment only, not the veſture of the portion. If the 


younger ſon here took after the eldeſt fer formam 2 1 
= 092." 


gs Pr aApD - 5 © bow 
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would not anſwer the deſcription of a younger child. He cited 
alſo Chadwick v. Dolman, 2 Vern. 528. Teynham v. Webb, 2 
#Vezey 198. that a younger {on ſo becoming eldeſt, could not take 
as a younger child. | | 

Mr. Sehoyn, for the repreſentatives of Anthony, — The father 
had a power over the ſhares, though confined as to the objects. 
By his will he has given to the younger children, and, among 
the reſt, to Anthony by name. In Fermyn v. Fellows, (Ca. temp. 


Talbot 93.) it was held that where the younger child is ap- 


pointed by name, he ſhall take though he becomes an eldeſt 
ſon. 


Lord Chancelli: — It muſt be divided among all the children, 
except John and Anthony. Þ | 


+ See the caſe of Nicolls v. Sheffield, pot. vol. 2. p. 215. 


LEE againſt Pascoe, 


R. Sekwyn moved to diſcharge a demurrer, the defendant 

having, (after a motion for time to plead anſwer or de- 
mur), by way of anſwer, only denied combination, and by this 
means not having complied with the orders for time, which 
were not to demur alone. He cited Steventon v. Gardiner, 
2 Mme. 286. and a bill filed by Sir ohn Dinely Goodyer againſt 
the Dean and Chapter of Worceſter in 1777, in the Exchequer. 
His Honor, on authority of theſe caſes, and that the defendant 
had not complied with the terms of the order, ordered the de- 
murrer to be diſcharged, and taken off the file, with colts. + 


=F And it ſeems that the motion and order muſt be ſpecial to plead, anſwer, or demur, for 
if it be only to anſwer, although a plea will ſatisfy the order (v. Reberts v. Hartley, ante p. 


56.) yet a demurrer (though only to part), and anſwer to the other part will not. See 
Kenri.k v. Clayton, joft. vol. 2. p. 214. | 


Vor. I, TURN 


1780. 
— 


BROA DMU EAS 
againſt 
WooD. 


10%8] 


Sir Thomas 
Sewel, Maſter 
of Rolls, fcr 
Lord Chan. 


cellor. 


Motion to 
diſcharge a 
demurrer 
(after motion 
for time to 
plead, anſwer 
or demur, but 
not to demur 
alone) 
granted, the 
anſwer only 
denying 
combination. 


1780. 
—ͤ — 


NIr. Baron 
Eyre, for 
Lord Caar- 
cel.or, 
'Teftator 
having tithes 
in fre. and 
l;5kewife tit hes 
by leaſes per- 
perually re- 
newable, (e- 
viſed all his 
lands, tene- 
ments, and 
tithes to de- 
{endant, the 
leajehold 
tithes pals as 
well as the 
freehold. 


[ *79] 


C:.SES ArxcueD AND DET-RMINED 


TURNER agar} HUSLER, 


HE teſtator being ſeiſed of tithes in fee, and alſo having 

leaſes of tithes perpetually renewable, without fine, deviſed 

all his lands, tenements, 7ithes, 9c. to the defendant.— The 

defendant being in poſſeſſion under the deviſe, the plaintiff, the 

perſonal repreſentative, filed this bill for the leaſehold tithe, 
inſiſting that by the will the freehold tithes only paſled. 


Mr. Baron Eyre, —The caſe of Roſe v. Bartlet (Cro. Car. 
293. 8 Vi. 202.) that if one having freehold lands and leafes 
* for years, deviſe all his lands, the freehold lands will 


only paſs, has been often referred to and acknowledged. | One 


cannot but reſpect a caſe ſo ſupported: yet one cannot help 
aſking why, by ſo general an expreſſion, all the lands ſhould not 
paſs. No reaſon is given in the caſes, there is none ariſing 
from the favour ſhewn to an heir at law; for the ordinary or 
next of kin are not conſidered in that light.—There is none 
from general rules of conſtruction. If the words are the ſame, 
and the teſtator has only one intereſt, that will paſs ; if he has dif- 
ferent intereſts, the intent ſeems to be the ſame, why ſhould 
not the whole paſs? There 1s but little reaſon in, ſaying, that 
the freehold ſatisfies the words. By the caſe of Goodtitle, on 
demiſe of Paul v. Paul, 2 Bur. 1089. general words are 
not to be reſtrained, unleſs the Court ſees abundant reaſon to 
think the teſtator meant to uſe them in a reſtrained ſenſe 
There 1s no good reaſon, where there is freehold and leaſehold, 
why the freehold only ſhould paſs, I cannot ſee why both 
ſhould not paſs—The words are large enough. The determina- 
tion of Roſe v. Barlet, was very early: I am led to think the 
old idea of the dignity of the freehold, and ſmall value of the 
intereſſe termini, led to it. The leaſeholder was held to be a 
mere pernor of the profits. From the change of circumſtances, 


+ Particularly by lord Harewicke in Chapman v. Hart. Lex. 271. where the teſtator 
having freehold eſlates near Fowey, made a will, by which he deviſed all his lands and tene- 
ments near Fowey, but the will was not atteſted in the manner directed by the ſtatute of 
frauds. Lord Hardwicke refuſed an enquiry, whether the teſtator had leaſeholds near Feu 
becauſe if it ſhould come out that he had leaſeholds there as well as freeholds, the plain- 
tiff (the deviſee) could take nothing, for the freeholds only would paſs. Lord Hardawickt 
(according to a manuſcript note the reporter has ſeen of that caſe) expreſsly declared be 
held the caſe of Ręſe v. Bartlet, (which he referred to for this poſition) to be good Ml 

| t 
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the rule is now become unſatisfactory. We are, here, conſidering 
the intent of a teſtator. It is a degree of ſtrictneſs inconſiſtent 


with the preſent ſtate of things, to ſay that a man by his lands 


does not mean all. I do not mean to deny the authority of RSH 
and Bartlet, but I cannot build upon it, and take the conſtruction 
for tithes here, that is applied there to lands. I am not prepared to 
ſay, that the word tithes will not paſs the leaſehold, as well as 


freehold. Mr. Attorney General added the caſe of freehold and 


copyhold lands, that the Court will not ſupply a ſurrender of the 
copyhold, where a charge is upon all the land. That is becauſe 
the will has, in law, no effect upon the copyhold, and the 
court of equity does not ſee a ſufficient intent to charge it. 

It goes there on the intent, and I think it ſhould do ſo here, and 
I can ſee no doubt of the intent. The form here is a leaſe, but, 

being renewable, it was as much the teſtator's as his inheritance. 

The caſe of Adais v. Clement, 2 Wms. 456. was argued. from 

the intent. The limitations here are fit for an eſtate of inherit- 

ance. I infer from this, that the power of renewal had made 

the teſtator forget that he had not the inheritance. As to there 
being no mention of a renewal, this was not upon a fine, ſo 

*there was no need to raiſe a fund for that expence. In common 
underſtanding, chattels real are real eſtates. The caſe of Addis 
and Clement is very near this caſe. I admit the words poſſe fed 
of and intereſted in make that caſe ſtronger, but the leading prin- 
ciples are the ſame. I am very glad to be ſupported by ſuch a 
caſe in the opinion I ſhall give. L am of opinion that the leaſe- 
hold tithes did paſs, and that the bill muſt be diſmiſſed, but, as 

it was matter of doubr, without coſts. 


boy. 


Trinity 


1780. 


—— 


Tus dex 


again 
HusLER. 
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Mr. Baron 
Eyre, for Lord 
. Chancellor, 


Eftate deviſed 


to a body 
corporate 
(which can- 
not take by 
the ſtatute of 
mortmain) 

in truſt, the 
uſes are not 
defeated by 
this deficien- 
cy of the 
truſtee, but 
attach upon 
the eſtate, 
the law raiſes, 
and the heir 
at law be- 
comes a truſ- 
tee to the uſes 
of the will. 


among all and every the teſtator's nephews and nieces already 
be begotten, to wit, Oc. 


deviſe to the corporation being void, the heir at law took bene- 


CASES ARGUED AND DETERMINED 


Trinity Term 


q! 

= fr 

20 Geo. 3. 1780. 

Fa IO WY — — —— — — — tl 

e h 

SONLEY and others again// the Maſter, &c. of the 7 
Clock-makers Company. 

e | cl 

ONYERS Dunlop deviſed freehold eſtates to his wife a 


for life, remainder to his brother Charles in tail male, re- 
mainder to the Clock makers Company, in truſt, that they 
ſhould, as ſoon as conveniently might be, after the deceaſe of 
his wife and brother Charles without iſſue male, or after the 
death of ſuch iſſue under the age of 21 years, {ell the premiſes, 
and that the money to ariſe from ſuch ſale, and the receipts and 
profits from the deceaſe, tc. till the ſale, ſhould be divided 


born, or to be born, and their child or children begotten, or to 


The teſtator's wife and brother hoth 
died in his life-time. The queſtion therefore was, whether, the 


ficially, or ſubject to the truſt. 


Mr. Baron E hre, Although the deviſe to the corporation be 
void at law, yet the truſt is ſufficiently created to faſten itſelf 
upon any eſtate the law may raiſe. This is the ground upon 


which courts of equity have decreed, in caſes where no truſtet 
is named. | 


Decree that the heir at law is a truſtee to the uſes of 
the will. | 


CnaworTEi 
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*CnaworRTH againf HooOor RR. 


Deviſe of the reſidue to an infant, payable at 21, with a 
A remainder over in caſe of her dying under that age. The 
queſtion was, whether, as the infant died under age, the intereſt, 
from the death of the teſtator to that of the infant ſhould go to 
the repreſentative, or to the remainderman. 


Mr. Baron Eyre ſaid he could not diſtinguiſh this caſe from 
that of Nicholls v. Oſborn, 2 Wms. 419. The whole reſidue is 
here given to the infant, what is to become of the produce?— 
Where the uſe would be, if it was a ſpecific thing, or the rents 
if it was land. The intereſt is the natural produce.—lt is not a 
charge upon any body. The produce muſt go to the perſon who 
has the thing liable to be deveſted: when deveſted it muſt from 
that moment go to the perſon who comes in. 


DECREED ACCORDINGLY. 


1780. 
— 
Mr. Baron 


| Eyre, for Lord 


Chancellor. 


Deviſe of re- 


ſid ue to an 
infant pay- 
able at 21, 
remainder 
over; the in- 


fant died un- 


der age, the 
intereſt from 
the death of 
the teſtator 
to that of the 
infant ſhall 
go to her re- 
preſentative, 
not to the re- 
mainderman. 


[ *82 ] 


Mourson againſt MouLson. 


Y the marriage ſettlement 1, 100. of the wife's fortune 
was to be advanced to the huſband for the purpoſes of his 
trade, for which he ſecured to her an annuity of 100/. after his 
deceaſe. The remainder of her portion was inveſted in truſtees, 
to be divided after the deceaſe of huſband and wite, among the 


Mr. Baron 
Eyre, for Lord 
Chancellor. 
By marriage 
ſettlement, 
part of wife's 
fortune was 
advanced to 
huſband for 
the purpoſes 
of his trade, 


. . - « - f. hi h h 
children according to the wife's appointment, and in default of fer which he 


appointment among them all, with a variety of proviſions for 
events which did not happen. 4th July, 1778, the huſband, 
having very much increaſed his fortune, made his will, taking 
notice of the ſettlement as to the annuity only, and directs that 
the wife ſhould relinquiſh her right under the ſettlement.— e 
then gives 10,0007. to the executors, which he directs to be laid 
out and the intereſt paid to the wife whillt ſole, and gives her 
a power to diſpoſe of the. 10,0004. among the children, and in 
cale of no diſpoſal the children to take the whole. The wife 


ſecured her 
an annuity, 
the reſt being 
ſettled upon 
the children, 
after the de- 
ceaſe of huſ. 
band and 
wife, in ſuch 
proportions 
as the wife 
ſhould direct. 
By will he 
directed the 
wire heuld 
relinquiſh her 
claim under 


the ſettlement, and left a larger ſum to truſtees, the intereſt to be paid to her while ſole, with 2 
power to her to diſpoſe of : whole among the children, this is a latis faction for their portions 


auder the ſettlement. 


Vol. I. | 2 | re- 
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CASES ARCUED AND DETERMINED 


1780. *linquiſhed her right under the ſettlement. The queſtion was, 
— 83 whether the children took ſuch an intereſt as ſhould be a ſatis. 
Mourson faction for what they would have taken under the ſettlement. 


a 'ainſt 
MovLlsovw, 


- 1*83] Mr. Baron Eyre, —If there be a proviſion on failure of the 

53) wifes appointment, they take a larger intereſt than under the 
ſettlement, and, if more beneficial, it muſt be a ſatisfaction. The 
intent was, that the wife ſhould relinquiſh for the children, as 
well as for herſelf; and although ſhe could not do ſo, it ſhews 
he intended it to be done, and then the Court muſt do it. There- 
fore it muſt operate as a ſatisfaction. 


Michaelmas 


is THE COURT or CHANCERY. 


21 Geo. 3. 1780. 
EDWARD Lord THURLOw, Lord High Chancellor. 
Sir Thomas SEWELL, Knight, Maſter of the Rolls. 


James WALLACE, Eſq. Attorney General. 
JaMES MANSFIELD, Eſq. Solicitor General. 


—_— 
—— N "we 
o 


Michaelmas Term 


Mays NR againſi Brooks, 


"ROOKS the W 3 father was indebted to May- 


debt, to NM. aybank, his execcutors, adminiſtrators, 'or aſſigns. 
 Maybank, at the time of the legacy given, was dead, but of this 
no notice was taken in the will. The perſonal repreſentative of 
Maybank- filed this bill for the legacy, inſiſting the words of the 
will, „his executors adminiſtrators or aſſigns,” made the ſame 
tranſmiſſible, that it was the ſame as if he had ſaid, © and if he 
« ſhall be dead, I give the ſame to ſuch perſon, or perſons, as ſhall 
be his executor, adminiſtrator, or aſſign, &c.” and that he meant 
the legacy to go to the family of Maybank, in payment of the debt. 
The original debt was not otherwiſe proved in the cauſe than 
by the recital in the will. But the plaintiff propoſed to read 
parol evidence of the teſtator's knowledge that Maybank was 
dead, and his intent that it ſhould go to ſuch perſon as {ſhould 
be his repreſentative. The evidence was that of an attorney 


bank,” left a legacy of 850 J. exactly equivalent to the ?, 


[*84] 


Legacy to a 
rſon dead 
in the life 
time of the 
teſtator, lap- 
ſed, although 
the words are 
to M his 
executors,ad- 
miniſtrators, 


and aſiigns. 


Parol evi- 
dence that the 
teſtator knew, 
at the 11me 
of inaking the 
Will, that the 
legatee was 
dead, inad- 
miſſible. 


(now dead), who did not draw the will, but gave the teſtator a 


draft of a will, and ſwore he believed the teſtator had copied 
the ſame, the will being all of the hand-writing of the teſtator. 
The production of this evidence occaſioned iome altercation : two 
objections were taken; 1ſt, the witneſs had been examined d 
bene efſe before appearance. The defendant appeared and an- 
iwered. The witneſs ſurvived 18 months, the depoſitions had 
been. publithed in purſuance of an order, defendants con- 


I | ſenting ; 


1780. 


WWW wo 


MayBurk 
againſt 
By ooxs 
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CASES ARGUED AND DETERMINED 


*ſenting; a motion had been made before the Maſter of the 
Rolls, to ſuppreſs the depoſition, but refuſed on account of 
the defendant's conſent, upon which the plaintiff now inſiſted it 
ſhould be read. Lord Chancellor ſeemed of opinion it ought 
Nor, 


The defendants took a ſecond objection, that it was to con- 


tradi the words of the will, and they cited Brown v. Selwyy, 


Ca. temp. Talbot 240. 


Lord Chancellor, — The only fact to which evidence is offered, 
is, that the death of Maybank was within the knowledge of 
the teſtator. The end to which it is to be read is, that the 
legacy was meant to be tranſmiſſible, that could not be from a 
legatee who had been dead ſeveral years. But it is argued at the 
bar, that the legacy will amount to this; I give to Maybank 
whom I know to be dead, if he ſhall be alive, but if he ſhall be 
dead, to his executors, and adminiſtrators, or (ſtill more 
abſurdly) to his, afligns. It is argued at the bar that evidence 
may be read to raiſe as well as to diflolve an ambiguity in a will: 
this is good law, for it muſt be raiſed by evidence. It has gone 
fo far as to give the legacy to a certain perſon, where there was 
no ſuch perſon in exiſtence, as was deſcribed in the will; as to 
Fohn a Style, where there was no ſuch perſon, but teſtator uſed 
to call a certain perſon John a Style. All the caſes of the ad- 
miſſion of parol evidence are ſhort of this. I muſt accordingly 
decree the legacy to Maybark to be lapſed. 


BiLL DISMISSED. 


Between 


in THE COURT or CHANCERY. 


'* Between SELLWOOD Hewitt, Eſq. and Ann his 
Wife, Wittiam HEwIr r (the only younger Child 
of the ſaid Plaintiffs HREwIT T and Wife) Thomas 
Hz wirr (the eldeſt Son of the faid Hewrer and 
Wife) both lafants, by the ſaid 8E .1woop HEZWIT I 
their Father and next Friend—Joseyny FRAINE, 
Eſq. and CATHERINE his Wife, and Sus ANNA 
WriGur GiLBZRT CoorER, Spinſter, which AN x 
HewitT, CATHERINE FRAINE, and SUSANNA 
Coor ER deceaſed, the Mother of the Plaintiff 

SusAxNA WrIGHT GILBERT Cook, were three 

of the four Daughters of WiLL1am Waricur, Eſq, 

and SUSANNA his Wife both deceaſed, - Plaintiffs. 


WASH | | 

NaTHAN WRIGHT ſurviving Truſtee and Executor 
of ſaid WILLIAM Walo deceaſed, the Right Ho- 
nourable GRORGE Harry, Earl of Stamford, and 


the Honourable Booty GREY, Executors of DORO 


THY WRIGHT deceaſed, (the other Daughter of the 
ſaid WiLLiam WricuT and SUSANNA his Wife) and 
JohN G1L88rT Coorra the eldeſt Son and Heir of 
Joan GiLBeRT Coo and SUSANNA his Wiſe, 
and alſa one of the Co-heirs both of the ſaid Wir- 


LiaM WRIGHT and SUSANNA his Wife, and alfo of 


ſaid DoxoTHy WRIGHT deceaſed, - Defendants. 


FTLLIAM Wright, eſq. being ſeiſed in tail of lands in 
Great Sheepy, in the county of Leicefter and having by his 

wife Suſanna, three ſurviving daughters, and alſo a grandſon, 
and grand-daughter, the children of Suſanna Cooper the eldeſt, 
and now deceaſed daughter of William and Suſanna, and hav- 
ing given to the ſaid Suſanna, upon her marriage with 7h 
Gilbert Cooper, the ſum of 2,1007. and a like ſum to his daugh- 


F. N. con- 
veyed eltates 
in fee to truſ- 
tees to ſell, 
and pay 
debts, Ce. 
and after - 
wards to ap- 
ply the re- 
lid ue as fol- 
lows :z—To 
raiſe a ſum, 


and pay intereſt to D. till marriage, and pay the principal to D. within 12 months after marriage, then to 
divide the reſidue in ſhares among the plaintiffs. By will he gave, out of other lands, a charge 
or another daughter, the reſidue to plaintiffs. O. died unmarried, the 1500/7. reſulted to the ſetlor, 


a reſulting truſt, but in his hands was perſonal eſtate, and paſſes. as part of the reſidue. 
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CASES ARGUED AND DETERMINED 


47580. ter Am, upon her marriage with Hewitt the plaintiff, and 
— meaning to bar the eſtate-tail, and make proviſion for his fa. 
8 21 mily, he and his wife Sanna, by deed 2d March, 1752, co- 
'Wricnur. venanted with George Wi right, and Thomas N. right, to levy a 
128 fine to the following truſts: To Milliam Wright for life, re- 
* mainder to Suſanna for life (in bar of dower), remainder to 
| the truſtees to ſell, and to apply the money ariſing from the 
ſale to pay debts—and then to pay to Catherine Fraine (then 

Wright, one of the plaintiffs), and Dorothy now deceaſed, (the then 

two unmarried daughters) the ſum of 2, 100 J. each; and, after 

making ſuch payments, to pay and apply the reſidue as follows; 

one fourth to Suſanna Wright Gilbert Cooper, the grand- 
daughter, at 21, with intereſt in the mean while, with remain- 

ders over; one fourth to Ann Hewitt, with remainders over; 

one fourth to Catherine Fraine, then Wright, at 21, or marriage, 

and in caſe ſhe died before, her ſhare to be paid among the 

other children of William and Suſanna, or the children of ſuch of 

them as ſhould be dead; one fourth to Dorothy, at 21, or marriage, 

and in caſe ſhe died before, her ſhare to be paid among the ſurviv- 

ing children of William and Suſanna Wright, and the children of 

ſuch of them as ſhould be dead: with power of revocation. By 
indenture 3d Auguſt, 1761, William Wright and Suſanna his 

wife, revoked theſe uſes, and conveyed the ſame eſtates to Thomas 

and Nathan Wright, to the uſe of William for life, remainder to 
Suſanna for life, remainder to the truſtees, in truſt, to ſell, and 

pay debts, and then to pay to Catherine Fraine, 2,100/. and after 
payment of their expences, o pay and apply the reſidue as fol- 

lows : To raiſe 1,500/. and pay the intereſt at 5 per cent. to 

Dorothy till the married, and would live in ſuch part of Eng- 

land as the truſtees ſhould: approve, and to pay the principal 

ſum of 1,500/. to Dorothy, within twelve months after her 
marriage, with their conſent; and to apply one third of the re- 

ſidue to Siſanna Wright Gilbert Cooper, at 21, or marriage, 

and, if ſhe ſhould die before, remainder over; one third to Aun 

Hewitt for life, remainder to her children; one third to Cathe- 

rine Fraine, at 21, and, if ſhe died before, among the children of 

the grantors: with power of revocation. By will of the ſame 

date, William Wright gave lands in Newark and elſewhere, in 
or near the borough of Leiceſter, together with all his perſonal» 

eſtate, to ſaid Thomas and Nathan Wright, in truſt to fell and 

to pay debts, and out of the produce to pay 2,100/. to Catherine 

Fraine, being the ſame ſum direQed to be paid her out of the 

. 5 | | money 
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* money ariſing from the ſale of the lands in Great Sheepy, and 
then to put out the monies to ariſe by the ſale, and apply the 
intereſt to his wife for life, and, after her deceaſe, to pay the 


principal, one third to Sgſanna Wright Gilbert Cooper, at 21, 


with remainder over; one third to Ann Hewitt for life, then 
to her children; one third to Catherine Fraine. William and 


Suſanna Wright never revoked the deed of the 3d of Auguſt, 


1761. Milliam Wright, ſurviving Suſanna, died before Augnft, 
1765, leaving Fohn Gilbert Cooper his grandſon, Ann Hewitt, 
Catherine Fraine, and Dorothy Wright, his co-heirs at law, and 
alſo the co-heirs of Syſanna his wife. The 1,500/. for Dorothy 
were laid out in the purchaſe of 1,716/. 145. 9d. South-ſea ſtock, 
and the truſtees permitted her to receive the intereſt during 
her life. Dorothy died unmarried, about 21ſt March, 1777, 
leaving defendant Fobn Gilbert Cooper (fon of Suſanna the 
eldeſt daughter of William and Suſanna Wright), and the plain- 
tiffs Ann Hewitt and Catherine Fraine, her co-heirs at law, and 
having made a will, and appointed the earl of Stamford, and 
Booth Grey, executors. The plaintiffs filed their bill, claim- 
ing the ſaid 1,716/. 14s. gd. Sorthea ſtock; one third part 
to the benefit of Sel/wwood and Ann Hewitt, and their children; 
one third to Catherine Fraine, or her huſband in her right; and 
one third to Suſanna Wright Gilbert Cooper, for her uſe and 
benefit. The defendants, the executors of Dorothy, by their 
anſwers, claimed under her will, inſiſting that the money having 
been raiſed, was become perſonal property (as, if not raiſed, it 


would have been a reſulting truſt to Witham Wright), and they 


entitled, as executors, to one fourth of the 1,716!. 145. 9d. 


South-ſea ſtock. The defendant h Gilbert Cooper (fon of 
Suſanna the deceaſed daughter) by his anſwer, ſubmitted that 
the 1,500/. was real eſtate undiſpoſed of; and that he was en- 


titled to one fourth, as one of the heirs at law of William Fright, 
and to one third of one fourth, as one of the co-heirs of Dorothy, 
and, if the ſame was part of the perſonal eſtate of Dorothy, then 
he claims certain benefits under her will. 


Mr. Solicitor General, Mr. Madocks, and Mr. Hargrave, on 
the part of the plaintiffs, contended that the 1,500! was dif- 
poſed of by the deed of 1761, that by the firſt deed he meant to 
diſpoſe of the whole, and by the ſecond he meant to give Do- 
rothy only the intereſt of 1,500/. the principal to go to the two 
daughters, and Suſanna Cooper, as ſtanding in the place of her 

mother. 
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* mother. The dced ſpeaks this intention by the words after 
payment of the 2,000/. and reimburſement of expences.—The 1, 500, 
was included in that reſidue. Every thing not diſpoſed of by 
the deed, was by the wall. he eſtate compriſed in the deed, 
and that 1 in the will, were the whole of his real eſtates. 


Mr. Komywns, Mr. Arden, and Mr. Holliſt, argued that the 


fourth part went to Dorothy, as real eſtate. The pro erty was 
in ſuch a ſituation as to give Dorothy an election. She by her 
will gives all her perſonal eſtate, and this was in fact perſonal, 


The 1,500/. is not diſpoſed of by the deed, the truſtees were to 


raiſe the 1,500/. and, after ſuch payment, the reſidue is diſpoſed 
of. It was ordered to be turned into money; it was ſo in Do- 
rothy's life, ſo ſhe had in fact one fourth of 1,500/. They cited 
Emblyn v. Freeman, Pre. Ch. 541 1 v. r 3 Wrms. 20.— 


and Stonehouſe v. Evelyn, 3 Wms. 252. 


Lord 8 ſtated the caſe, and the claims of the re- 
ſpective parties, as made by the bill and anſwers, and divided his 
conſideration of them into two points. Firſt, Whether the 
1, 500 J. provided for Dorothy, paſſed as part of the reſidue, by 
the terms of the deed of 1761. And this he thought it did 
not. —T hat the grantor had not expreſſed any intention of what 
ſhould become of the ſum of 1,500/. in caſe Dorothy ſhould not 
marry, and that probably had that event been in his contempla- 
tion, he would have made ſome particular proviſion for it. He 
could not be ſuppoſed to mean that it ſhould fall into the reſidue, 
without determining, that, upon all inftraments, where ſums were 
diſpoſed of upon contingencies, which failed, they ſhould fall 
into the reſidue, whereby teſtators would be made to diſpoſe of 
large ſums by the word reſidue, when they meant only to give 
ſuch ſmall ſums as might remain after the ſeveral events for 
which they had ſpecifically provided. Secondlv, Whether it 


was perſonal citate and paſſed by the will, which he thought it 


did; but this queſtion depended upon what was the nature of 
the property which the teſtator had in this 1,500/.—His lord- 
{ſp ſaid he found himſelf little aſſiſted by the caſes. There 
was a great difference of principle between thoſe of more 
ancient and more modern date, that in the former the inten- 


tion of the teſtator was ſuppoſed to govern, and upon cs 
principle in North v. Compton, 1 Chan. Ca. 196. upon the im- 


plied intention of the teſlatrix, and in analogy to the cafe n 


ere; 


10 rue COURT or CHANCERY. 


0 executor who has a logney, and is baired by it from taking the 
ſurplus, the legacy of 200/. deprived the heir of the reſidue of 
the eſtate. That by the latter caſes it was eſtabliſhed, that where 
2 real eſtate is directed, by a deed or will, to be ſold, fo much as 
the deed: or will does not diſpoſe of reſults as land. This is 
ſettled by Emblyn v. Freeman. So, if the teſtator gives the 
eſtate to a ranger, with a charge upon it, which fails, that part 
will go to the heir. Cruſe v. Barley. So in the caſe of a term 
of years deviſed for payment of debts, the reſidue undiſpoſed 
of reſults as a term in groſs, Wych v. Packington, 2 Eq. Ca. 
Abr. 507. (1 Brown's Parl. Ca. 372.) If it goes in the caſe 
of a will to the heir, in the caſe of a deed, it muſt reſult to 
the grantor; and though, in the caſe of the will, it cannot go 
to the executor as money, not having been converted, but muſt 
deſcend to the heir, yet he ſhould think that it was perſonal 
eſtate of the heir, and, if he were dead, would go to his executor ; 
and, if ſo, where it reſulted to the grantor, it would be perſonalty 
1n his hands, and would paſs as ſuch; and therefore, although he 
thought the caſe of Emblyn and Freeman right, that the con- 
verſion into money did not prevent it's reſulting to the grantor, 
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he could not help thinking, notwithſtanding that caſe, that 


the truſt of the 1,500/. reſulted here, in the ſame manner that 
it veſted in Wright the grantor, as perſonal eſtate, and ſo was 
diſpoſed of by the general terms of the deviſe. He .obſerved 
a difference between a charge and a reſidue ; that a charge is per- 
ſonal from it's firſt creation, but a reſidue continues real till 
converted. His lordſhip therefore decreed for the plaintiff. 


+ See the caſe of Levit v. Needham, 2 Fern. 138. That the reſidue of a term raiſed for 
2 particular purpoſe, when the purpoſe is anſwered ſhall veſt in the heir, but he muſt have 
it as a term, which muſt go in a courſe of adminiſtration, and not in a courſe of deſcent. 
The decree therefore, in that caſe, was for che adminiſtration of che heir, and not for his 


heir. 
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Hilary Term 


21 Geo. 3. 1781. 


HARMAN againſ} D1iCKENSON. 


* Bequeſt to two daughters of the teſtator, and if one ſhoult 
— die without iſſue, then to the ſurviving daughter and 


84 e her iſſue. One of the daughters married and died leaving iſſue, 


without iſſue, then the unmarried daughter died. 


to the ſurviv- 
or and her - 5 
iſſue; the Lord Chancellor held that the money went to the iſſue of the 
45 _ died married daughter, although ſhe did not ſurvive her ſiſter. 
leaving iſſue. 

then the unmarried daughter died; ; it ſhall go to the iſſue of the married — 


„ mt. — 


ATKINSON againſt Paics, 


Deviſe to HE words of the will were © I deviſe to my executors, Vc. 


executors of © 1,000/. three per cents to the uſe of my niece Elizabeth 
3 per cents to 


the uſe of Z. and her unfortunate daughter Ann Vaughan, and the longer 


and her CC | 
daughter 4. liver of them, to be paid to their aller during their lives, 


V. andthe „ and then to the lawful iſſue of Ann Vang han, if ſhe ſhall 


longer hver, 8 a : 5 
ene have ſuch, if not, in truſt for R. Little, until he ſhall come 
1 * of age.” R. Little died in the life-time of Ann Vaughan. And 


have ſuch, 1 the queſtion now was, whether it ſhould go to the repreſentative 
not, in tru 


for R. I. Of R. Little, or of Ann V aug ban. 


till he ſhall 
come of age. 


D. 7 and Mr. Bond (for the repreſentative of Little),—the remainder 
leaving 4. “. to Little would, if it was land, be a veſted remainder. But it is 


the fund, is 


given to T. immaterial whether it was veſted or not. Pinbury v. Elkin, 1 
the truſt js 


andy s Wins. 503. Dyer 15 b. 2 Vern. 38. 2 Ch. Reb. 200. The 
mode. teſtator gave only the uſe to the niece and Ann Vaughan, but the 
remainder to Little. 1 Wms. 432—5 34.—7 ud's Caſe, 6 Co. 16, 
Nichols v. Oknncr, Pre. Ch. 528. 


COURT CHANCERY. 


*Mr. Price (for the adminiſtrator of A V. aughan),—This was. 
an eſtate-tail in Ann Vaughan, therefore, being perſonalty, the 


whole muſt paſs to her, Lodington v. Kime, 3 Lev. 431.—Seale 
v. Scale, 1 Ws. 290. 


IN TA OF 


Mr. Wilſon (for the reſiduary legatee of teſtator), If not 
given to either Ann Vaughan, or to Little, it muſt go to the re- 
ſiduary legatee. It is upon a double contingency ; if there is 
iſſue, that iſſue is to take, if not, then Little. It is clear that 
Ann Vaughan does not take. If Ann Vaughan did not die without 


iſſue, it could not veſt in Little. Then the reſiduary legatee 
mult take. 


Lord Chancellor, —By the words, * till of age,” he meant to 


S the fund to the child, and the truſt given till then is only 
to point out the mode. 


Lord IR NHAM againſ} CHILD and others. 


ORD Irnbam treated for an annuity with Child, who 
(though unknown to Lord Irnbam) was an agent for H. 
Lawes Luttrel, his lordſhip's eldeſt ſon. Upon ſettling the 
terms it was agreed that the annuity ſhould be redeemable; but, 
both parties ſuppoſing that this appearing upon the face of the 
tranſaction would make it uſurious, it was agreed that the 
grant from lord [rnbam to Child ſhould not have in it a clauſe of 
redemption. It was accordingly drawn and executed without 
ſuch clauſe.— The annuity had been aſſigned by Mr. Luttrel 
to others of the defendants. Lord Irubam now filed his bill to 
redeem, alledging that ſuch was the agreement, although it did 
not appear, for the reaſon above ſtated, upon the deed. At the 
bar they offered parol evidence of the agreement. In favour of 
the admiſſibility of the parol evidence were cited, 1 EA. Abr 
20. Maxwell's Caſe. — Harvey v. Harvey, 2 Ch. Ca. 180,— 
Walker v. Walker, 2 Atk. 98.—Yoynes v. Stratham, 3 Ath. 388.— 
Fits Gibbon, 21 3. Loc v. Boult, before Lord Camden. Hane v. 


Lord Barnard, Gilb. Rep. 6.—Merkins v. N artü g, 5th * 
I 7 25 — Laker v. Paine, 1 Vezey 457. 


Lord 
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tant of aa- 
nuity bill 
filed to re- 
deem, ſug- 
geſting that 
it was part of 
the agree- 
ment "that iv 
Mould be rev 
deemable, 
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ment left out, 
of the deed, 
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that if inſert» 
ed the tranſ 
action would 
be oſurious; 
parol evi- 
dence offered 
to this, but 


not admitted 


to contradict 
the deed, nat 
being charg- 

ed to have 
been omitted 
by fraud. 
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Lord Chancellor, If this was Fuppoſed to be a ſubſequent con- 
tract, the queſtion would be whether there could be a right of re. 
demption of an annuity out of lands, by patol, where the pur: 
chaſe could not be but by deed. "Whether this queſtion ariſes 
upon the ſtatute or at common law, I do not fee much difficulty, 
The rule 1s perfectly clear, that where there 1 is a deed in writing, 
it will admit of no contract, that is not part of the deed, 
Whether it adds to, or deduQs from, the contract, it is impoſſible 
to introduce it on parol evidence. It is contended to be the 
general authority of a court of equity, to relieve in caſes of fraud, 
truſt, accident, or miſtake, and that this applies to agreements, 
as well as to other ſubjects. This muſt always claſh with the 
argument drawn from the ſtatute. It is admitted that the deed 
will bind if no fraud is committed, but objected that when a 
fraud ' interferes, there the evidence may be introduced. The 
objection is founded on a great deal of wiſdom and good ſenſe. 


But the queſtion is, if it were always to be admitted, whe- 


ther it would not be ſubverſive of juſtice; the Court has held 
that it would. If the agreement had been varied by fraud, the 
evidence would be admiſſible. The argument then mult be to 
impute fraud to the party. The rule of evidence is not ſub- 
verted, if there is clear proof of fraud. The committing the 
agreement to writing, 1s an argument againſt fraud. Then as 
to miſtake, or accident; ſuppoſe it was a very clear thing that 
one agreement was intended, and that, by accident, it was ex- 
tended further.—But there is no ſuch caſe in the books. If 
admitted to be a miſtake, the Court would not overturn the 
rule of equity, by varying the deed ; but it would be an equity 
dehors the deed, Then it ſhould be proved as much to the 
ſatisfaction of the Court as if it were admitted. The difficulty 
of this is ſo great, that there is no inſtance of it's prevailing 
againſt a party inſiſting that there was no miſtake. It is ſaid a 
miſtake of the law is equal to a miſtake in point of fact. Here 
there was no intention that the agreement ſhould make any 
part of the inſtrument. The thing inſiſted upon could not 
hold a moment, except as matter dehors the deed, and on 2 
{ſeparate head of equity. Here a large annuity is ſold for rather 
a {mall price,—not for the natural ſum,—the agreement they ſay 
was that it ſhould be redeemable, but this does not meet my 
preſent idea. To ſell an annuity, and make it redeemable, is 
not uſury, becauſe it is not a loan. It is a queſtion whether the 


intent to ſuppreſs this, as * to uſury, will admit the party 
* 


IN THE COURT or CHANCERY. 


*to come into a court of equity. There is no cafe of a kind 


of ' miſtake like this, where the doubt was, whether the clauſe 
would be evidence of ufury. It was agreed by bath parties not 
to introduce the clauſe, but it was to ſtand on parol evidence. 
Then it reſults as a queſtion, whether I can admit the evidence. 
I was long inclined to admit the reading of it. It is neceſſary to 
ſee the ſtatement of the bill: if it ſtates that it was agreed that it 
ſhould not be inſerted, they cannot read it; but if it is ſtated that 
it was intended to be inſerted, but it was ſuppreſſed by fraud, I 
cannot refuſe to hear evidence read, to eſtabliſh the rule of 


equity. They are at liberty to read evidence to prove ſuch a 
fraud as will make a ground of equity. 


The evidence being read for this purpoſe, 


Lord Chancellor, — ] admitted the evidence to be read, be- 
cauſe I thought a caſe might come out which would afford a 
new head of equity; for if there was a fraud in admitting, or 
excluding a clauſe, the Court might reform the deed. As far 
as the object was to explain the agreement by any other matter, 
I thought it neceſſary to look into the bill, to ſee whether it 
alledged it to be fraudulent : had the bill been ſo, I ſhould have 
thought myſelf bound to hear the evidence; and then my duty 
would be to conſider whether it afforded a ground of equity. 
The plaintiff, ſuppoſing he had alledged in his bill what he 
now inſiſts on in argument, ſhould have ſtated that he agreed to 
grant an annuity redeemable, and then the fraud, or miſtake, 
by which the grant was extended. Here, he could not have 
ſtated more than this, that the tranſaction was ſuch as was ca- 
pable of being uſury, or that a little more might make it 


_ uſury. If fo, they thought fit that the agreement ſhould not 
be inſerted in the inſtrument. If the inſertion would make it 


uſurious, no plaintiff could come here and ſtate that as the 
reaſon of it's not being inſerted ;—but he ſays it was under the 
idea that it might be ſo, and that that idea was the reaſon of the 
ſurpriſe—Suppoſe one to grant for life, for the purpoſe of making 
a qualification for parliament, to be redeemab! upon payment 
of a certain ſum, but it was thought ſuch a grant would be elu- 
fory, and not admitted as a qualification; it would be extraor- 
dinary, if a court of equity ſhould be called upon to call that a 
ſurpriſe. The conſequence would be, that the allegation muſt 
be that they had avoided inſerting a part of the agreement, not 


that the agreement was intended to be in the deed. If the bill 
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* afforded a proper allegation, it would then be time enough to 
conſider the evidence. But another head of fraud is ſet up, that 
he did not mean to treat with his ſon. I ſhould be very ſorry 
to lay it down that a man treating with a third perfon, in truſt 
for a ſecond, whom he had refuſed to deal with, could: therefore 
{et it aſide. No caſe has gone ſo far“. Philips v. the Duke of 
Bucks, 1 Vern. 227. was upon a difference of price. Certainly 
here is no fraud ſtated: on the face of the bill! The bill does not 
go to deſtroy, but to affirm, and reform the contract. I have 
no idea of this being notice to the aſſignees of the annuitiez, 
that the annuity was to be redeemable. It 1s argued ſeveral ways 
that they had notice perſonally of the tranſaction that they had 
notice by their agent—and. that it was neceſſary for them to 
apply to Lord IVnbam. This might have place, if the matter 
remained in fier: and they were bringing a bill againſt Lord 
Irnham, but here it has no place, for the deed was brought to 
them by which Lord Irnbam had granted abſolutely. I am 
not able to conceive that they were obliged to recur to Lord 
Irnham, any more than if it had been a dormant equity. 
BILL DISMISSED. } 
* Sed wide the caſe of Eyre v. Popham, where Popham had, from Eyre having been 
guilty of a breach of a former contract, expreſsly refuſed to treat with him, a third perſon 
treated with Pobam, in fact in truſt for Eyre, and an agreement having been entered into, 
Eyre filed his bill for a ſpecific performance. Hill diſmiſſed by Lord Bathurſt. Mi, 
14 Geo. 3. | | | | 


+ See alſo the caſe of Lord Portmort v. Morris, poft. vol. 2. p. 219. 
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Trinity Term 


21 Geo. * 1781. 


mt 


Rozzxr Lord Biſhop of London again// Fvyrcus. 


ILL filed by the biſhop,as ordinary,againſt the defendant the 
patron, and the clerk preſented by him, to be inſtituted to 
the living of Woodham Walter in Ee. The patron, 2d Fan. 
1781, prefented John Eyre to the biſhop, who underſtanding 
the clerk had given a bond to refign upon demand, refuſed, on 
that account, to admit him, conceiving the bond ſimoniacal. 
Upon a quare impedit being brought, the biſhop filed this bill for 
a diſcovery, whether ſuch bond, or ſome, and what other ſecurity 
had been given by the clerk to the patron for refignation, in 
order to make uſe of it for his defence at law. To this bill the 
defendants demurred, on the ground that a GNEY might make 
the defendants liable to penalties. 


Mr. Solicitor General, —T he — of demurrer is, that if 
the facts ſtated are true, they do not give the biſhop a right to 
the diſcovery ; or that ſuch bond was no objection againſt the 
clerk being admitted. No ſuch queſtion has ever been agitated 
in a quare impedit, altho there have been ſome actions on bonds, 
Heſketh v. Gray, 2 Burn's Eeccl. Law, 341. The miſchiefs ariſ- 
ing from theſe bonds being taken are obvious, Durfton v. 
Sands, 1 Vern. 411. and 2 Ch. Ca. 186. The Court will enjoin 
where they are made an ill uſe of. If the cafes were out of the 
queſtion, I ſhould think the bonds were illegal. This ſuit is 
brought to have that point conſidered. It is unneceſſary to de- 
termine more at preſent than that the queſtion is proper to be 
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CASES ARGUED AND DETERMINED 


*the bill. Zefketh v. Gray, and all the other caſes were 
between the patron and clerk, this 1s between the patron and 
ordinary. It is faid Yleſketh v. Gray came back from the 
court of law, and that Lord Hardwicke relieved againſt 
the bond. The queſtion is perfectly new, whether the giving 
of ſuch a bond, will juſtify the ordinary in refuſing the clerk, 
When an action is brought which depends on the title to land, 
the defendant has. a right to come here for a diſcovery of the 
plaintiff's right, 1 Vezey 248.—S0 here the biſhop, having a guare 


impedit brought againſt him, has a right to ſuch diſcovery as 
may enable him to make a defence to the action. Though a 


general bond, as between patron and clerk has been determined 
to be legal, it does not follow that it 1s not a good objection 
againſt admitting the clerk. + 


Mr. Kenyon for the defendants, — In Peel v. Lord Carliſle 


the Court would not permit the legality of the bonds to be argued, 


they having been adjudged to be legal. The moſt recent caſe 


on the ſubject is above 30 years old. The bonds being legal 


between patron and clerk, muſt be ſo between the ordinary and 


patron. The diſcovery ſought is of facts totally immaterial: 


If the bonds are legal, it is totally immaterial ; if not, though 
the demurrer had not ſet forth that it will make them liable to 
penalties, it is ſufficient to ſet that forth ore ztenus. It will do 
under the act 31 Eliz. c. 6. 6. 


Mr. Sofcitor General in reply, — They are not ſubject to any 
penalties by the act, Swain v. Carter, Comberb. 394. 


Lord Chancellor, —Two objections are made to the diſcovery 


ſought. Firit, That it will ſubject the defendants to penalties 


as a ſimoniacal contra. It is very clear, that if any plaintiff, 
for any purpoſe, demands a diſcovery which leads to a legal ac- 
cuſation, he is not entitled to it. If the plea can be ſupported, 


from the evidence to be diſcovered, I muſt not enforce the 


demurrer. If there were no caſes, I thould think it clear that 
a mere bond of reſignation could not be criminal—unleſs it 
were for profit or benefit to the patron. Many caſes have 
been determined, that the bonds were good.—The effect of the 
determination is, that they not only are not ſimonaical, but that 
they are not againſt the policy of juſtice. The ſecond objection 
is that the diſcovery is immaterial. This is the firſt inſtance of a 

ä demurrer 


in THE COURT or CHANCERY. 
demurrer for immateriality. If a demurrer was to a bill where 


the matter was obviouſly frivolous, the Court might in- 
terfere. Here one of the caſes treats the matter as too well 


ſettled to be argued. It was argued and determined the ſame way. 


It is ſaid there is a difference between this and when it is between 
patron and clerk. I cannot bring my mind to this argument. The 
biſhop has never been compelled to accept the reſignation. The 


queſtion, as decided, carries this along with it, that where the. 


bond has been applied to a bad purpoſe the Court would re- 
ſtrain ; but this is a different queſtion, whether a man, who 
ought to be independent of every control but the court Chriſtian, 
ſhall ſubject himſelf by contract to any but his ordinary. In 
ſpecie, it has never been decided that the biſhop is compellable 
to admit the clerk, but it has been decided that the contract 
is not illegal. This 1s not ſtated as the ground of the preſent opi- 
nion. It is not too much to ſay, that where a man comes for 
a diſcovery of evidence material to his defence, the party ſhall not 
protect himſelf againſt the diſcovery, unleſs he can ſhew him- 
ſelf liable to penalties, which I think he has not ſufficiently done 
here. There is no inſtance of the Court having refuſed a diſ- 
covery becauſe it was inconvenient to the party making it, 
for the plaintiff pays the coſts of the application, and whether 
it is material or not, 1s chiefly for him to judge. I am of 
opinion they ought to make the diſcovery, and it will remain 
with another court to determine how far it 1s material. 
DEMURRER OVER-RULED. 


The principal queſtion in the cauſe coming on in the Court 


of C. B. Hil. 1782. it was determined there in favour of the 
plaintiff (at law) Fytche, that general bonds of reſignation are 
legal, and are not a juſtification to the biſhop in refufing to admit the 


clerk, A writ of error was immediately brought in B. R. where | 


the judgment of the court of C. B. was affirmed. A writ of 


error was then brought in parliament, where, after long debate 


the judgment was reverſed, 3oth May, 1783. — See a very 


full report of what paſſed in the Houſe of Lords, in Mr. Cunning- 


ham's Law of Simony, 


Vor. I. n—— Cas80N 
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*Cass0N again} Pap E, Clerk. 


721 NORA Fenkins having a power, though covert, to make 

a writing in the nature of a will ordered the will to be 
prepared, and went to her attorney's office to execute it. Being 
aſthmatical, and the office very hot, ſhe retired to her carriage 
to execute the will, the witneſſes attending her; after having 
ſeen the execution, they returned into the office to atteſt it, and 
the carriage was accidentally put back to the window of the office, 
through which, it was ſworn by a perſon in the carriage, the 
teſtatrix might ſee what paſſed; immediately after the atteſtation, 


the witneſles took the will to her, and one of them delivered it 
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to her, telling her they had atteſted it; upon which ſhe folded it 


up and put it into her pocket, —The * Chancellor inclined very 
ſtrongly to think the will well executed, and the caſe of Shires v, 


Glaſſcock, 2 Salk, 688,—1 Eg. Abr. 403. was relied upon to that 
purpoſe. Mr. Arden preſſed much for an iſſue ; but, finding 
Lord Chancellor's opinion very deciſive againſt 4g declined 11, 


—_—_—__w_ 
ä—— 2 — 


* 0 Aſſignees of J ACKSO ON, 
ankrupt, again} Stur s Ox. 


ACKSON, (a trader, afterwards a bankrupt) made a con. 
veyance to Simpſon, of a copyhold tenement, all his goods, 
chattels and perſonal eſtate, to indemnify the defendant, as fure- 
It had been ſent to law, on an iſſue to try, whether 
this was an act of bankruptcy. At the trial the judge directed 
the jury that it was.—lt appeared upon the report, that Fact 
continued in credit three years after the conveyance, and it was 


not ſtated that he was indebted to any other creditor at the time. 


The jury found that it was an act of bankruptcy. 


Upon a petition for a new trial, Mr. Madocls cited Ryall v. 
Rowles, 1 Vezey, 348. It is not inſiſted upon, here, on the ground 
of his continuing in poſſeſſion, 1 Fac. 1. c. 1 5.—Worſfley v. Demat 
tos, I Bur. 467.—Twyne's Ca. 3 Co. Rep. 80. There the pollet- 
ſion was fraudulent. This act was not upon the eve, or in con- 


templation of bankruptcy. It was done as a contract of indemni- 


ty not a ſecurity for a former debt; and the perſon continued 
in credit three years. 


2 Mr, 


IN THE COURT or CHANCERY. 


Mr. Howorth, on the ſame fide, cited Wilſon v. Day, 2 Bur. 
827. Linton v. Bartlet, 3 Will. 47. Law v. Skinner, 2 Blackl. Rep. 
996. If the conveyance of all is only to ſecure a ſmall value, it 
is not an act of bankruptcy. It is not ſtated here, that he was 
indebted to others at the time. He was worth more than would 
pay this and all the other creditors. The diſtinction is, that the 


creditor could not retain more than would fatisfy his own debt. 


Mr. Bearcroft for the aſſignees, “ A fraudulent grant or con- 
4 yeyance, whereby the creditors are defeated or delayed,” con- 
ſtitutes an act of bankruptcy. Every conveyance which is frau- 
dulent is an act of bankruptcy, This was a fraud upon the bank- 


rupt laws. A conveyance of all the property is, primd facie, an 
act of bankruptcy. 


Lord Chancellor, —There is not a ſyllable of any other debt in 
the report. It muſt be taken that he was in full credit, and fully 
ſolvent. ee 


Mr. Beareroft,—Still creditors would be delayed, as the mort- 
gagee might take poſſeſſion of the whole perſonal eſtate when he 


would. It muſt be held fraudulent on account of his right of 


entry, and was conſidered ſo in Worſley v. Demattos —Law v. 
Skinner is a Caſe in point. 


Lord Chancellor, — It comes to this, that a perſon worth fix 
times the ſum borrowed, and no creditor having a right attached, 
mortgages his whole eſtate. The bankruptcy was on a debt con- 
tracted afterwards. It is not an act of bankruptcy, but a frau- 
dulent act, within the deſcription of the ſtatute. To make an act 
of bankruptcy, the creditor muſt be defeated or delayed by the 
act. This deed does not create an incapacity of paying his debts. 
In order to declare him a bankrupt, I muſt conſider the ſimple 


caſe, without any fact to prove fraud, as in itſelf ſufficient to con- 
ſtitute an act of bankruptcy. 


\ - | | _h . 
PETITION GRANTED, and a new trial ordered; which came 
on at the Lent Aſſizes, 1783, where a caſe was reſerved for the 


opinion of the court of K. B. It was argued in Michaclmas Term 


following, and again in Hilary, 1784, when the Court held the 
alignment to be an att of bankruptcy. Theſe arguments with 
the judgment of the Court of K. B. are reported by Mr. Douglas 
in the ſecond edition of his Reports p. 89 f. 


+ See this caſe alſo, 1 Cocl's Bankrupt Laws, p. 110. (2d. edit.) alſo ibid. p- 1 11. the | 


aſe of Kettle and others, Aſſignees of Ewing v. Hamond, accordingly. 
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CASES ARGUED AND DETERMINED 


CuLlLien again the Duke of QUuzznszzrxry and others, 


) 1LL filed by the plaintiff againſt the Duke of Queen/berry, 
Earl of Egremont, Lords M. elburne, Maccartney, and Ln- 

can, being the annual committee (at the time of the tranſaction) 
of the ladies club, for money expended in the purchaſe of an 
houſe, furniſhing and attending it, and other incidental expences 
At a meeting at Lord Melburne's, 24 March 1775, at which 
about 100 members were preſent, they contracted with the plain- 
tiff for the buſineſs to be done, which was the ſubje& of this 
ſuit. The defendants, except Lord Maccartney 29 April 1775, 
ſubſcribed an agreement with the plaintiff. —Afterwards ſome 


part of the plan being varied, Lord Melburne, Lord Lucan, and 


Lord Maccartney, on behalf of themſelves and the other ſub- 
ſcribers, gave a letter of attorney to the plaintiff, to act for 
them, dated x May 1775. The defendants now inſiſted that they 
were not perſonally liable to the plaintiff's demand, that all that 
was done was on account of the club, and that 60 perſons who had 
ſubſcribed 4000 /. to purchaſe the equity of redemption of the 
houſe ſhould all be made parties. For the plaintiff were cited 
Quintine v. Yard, 1 Eq. Abr, 74. * Horſley v. Bell, Chance. gth 
Feb. 1778. For the defendants, Knight v. Knight, 3 Wms. 331. 

(ſee 


 * As this was a caſe new in ſpecie, and is not in print, the Reporter has thought the 
following note of it would be agreeable to the Reader. 


Bill filed by the plaintiff, the undertaker of a 3 at Thirſt in Yorkſhire, againſt 
the commiſſioners (named in the act of parliament for carrying it on) who had ſigned 
the feveral orders. Three queſtions were agitated at the bar. Firſt, Whether the de- 
fendants were perſonally liable, the defendants contending that they were exerciling a 
public truſt, and that the credit was given to the undertaking itſelf, not perſonally to 
them, that the remedy was therefore in rem. Secondly, Whether all who had been pre- 
ſent at any of the meetings, and had figned ſome, but not all the orders, were liable as 
to all the orders, or only as to thoſe which they had reſpectively figned. Thirdly, Whether 


the Oe was right in filing his bill in this Court, o or his aps was merely at com- 
mon law. 


The Lord . conſidering this as a new caſe, and of conſiderable Lao to 
gentlemen who act as truſtees in navigation, turnpike and other bills, was aſſiſted by Mr. 
Juſtice Gould, and Mr. Juſtice Aſphurft, At the end of the argument, Mr. Juſtice Could, 
cited the caſe of Melchart and others, v. Halſey and others, executors, C. B. 3 . 149- 


Aſoourſt, Juſtice.— The principal queſtion is, whether the defendants are liable in their 
private capacities, or the plaintiff has given credit to the fund. I think the defendants 
are perſonally liable; it would be hard that the plaintiff, who has done the work at a rea- 
ſonable price, without any extraordinary profit, ſhould have no remedy, If he has not, 

| 25 the 
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ſee alſo the note on that caſe), It ſtood over, Lord Chancellor 
ſhewing however an opinion againſt defendants. 


19th 


the corthmiſſoners, by appointing a clerk to act for them, might deprive every particular 

labourer of any remedy, except againſt the fund, which would be abſurd, As to the com- 

mifloners, their ſituation is very different, they may have an intereſt of ſome ſort or other 

in the undertaking.— They have it in their power to borrow money on a mortgage of the 

tolls, and know the extent of their credit, which the plaintiff cannot. Various arguments 

have been made uſe of In favour of the commiſſioners, from the clauſes in the act of par- 

liament, but they do not apply. It is ſaid they have a judicial power with reſpect to the 
property of others, but the power in the clauſe ſeems more to be numniſterial than judicial, 
as the jury are to aſſeſs the value, and the Commiſſioners are merely to give judgment ac- 
cording to that aſſeſſment. Another clauſe has been cited, that where any damage has 
been done by the default of the commiſſioners, the jury are to enquire into the damage, 
and the perſons injured, if not paid in a given time, are empowered to appoint receivers 
to the tolls, —but this clauſe relates to conſequential damage merely, and is an accumula- 
tive remedy. Another argument has been drawn from the plaintiff's declaration, given 
in evidence, that he was ſo well ſatisfied of the ſucceſs of the undertaking, that he only, 
defired money to carry on the work, and a bare ſubſiſtence, and would lend the reſt on 
the tolls ;—but the contrary inference is to be drawn from him; for if it was to be 
underſtood that, in a bad event, he was to have nothing, it would be a ſtrange declaration. 
As to the hardſhips of the caſe, they are nothing like ſo great on one fide as the other. 
The commiſſioners have their remedy upon the monies ſubſcribed and not paid in ; for, 
though there is no ſummary method of enforcing the payment of them, yet they certainly 
have a remedy, and there has been ſufficient ſubſcribed, ſo that they have only the trouble 
of collecting it. As. to the ſecond queſtion, This is one general work, though there are 
ſeveral contracts with the workmen for different parts, and by different ſets of commiſſioners. 
What is done by the ſeveral ſets of commiſſioners is a ratification of acts done before, in 
the proſecution of one general deſign. Even criminally, perſons acting in one general 
deſign will be liable, though they are never proved to have been all together, and that, as 
being a criminal, is much a ſtronger caſe. Thirdly, As to its being in equity, it may 
certainly be done with much leſs difficulty here. 


Gould, Juſtice, —I concur with my brother Aſhurſt in the opinion he has given. The 
engineer is to be appointed by the commiſſioners, who mult give effect and eſſence to every 
act: they are therefore to employ workmen, and to pay thoſe workmen. They were to 
take care to have money to pay their workmen, then are the workmen to loſe by their 
inattention ? It is the ſame as if they had advanced money to their treaſurer to pay the 
' workmen. The law raiſes an afumpft to thoſe who have done the meritorious act. 
2. Then there is not ſo much difficulty, as novelty, in this caſe. It is like a partnerſhip, 
they who at any time have acted have undertaken a partnerſhip. I ſhould have been of 
opinion, that an action at law would have lain againſt any one of them, and that he muſt 
have ſought his remedy againſt the others. "Thoſe who come in at any ſubſequent time 
affirm the former acts. It is ratihabitio, and omnis ratibabitis retrahitur & mandato five 
licentiæ aquiparatur, (18 Vi. 156. eod. tit.) In an action brought by the paviours, for 
paving St. George's Hanover-ſquare, againſt the clerk of the commiſſioners, C. B. gave a 
rule to inſpect the commiſſioners books, in order to diſcover their names that they might 


be made parties. I am therefore of opinion, that all the cqmmiioners who have acted 
are liable. 


Lord Chancellor, — The firſt queſtion is whether the plaintiff's demand is ſingly in rem, 
or the commiſſioners have rendered themſelves, perſonally, liable. An engineer is appoint- 
ed and authorized to make contracts: O 1 whoſe behalf? On the behalf of thoſe who ap- 


| pointed him, or the credit of the act of parliament? Who would make a contract on the 
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*19th Fuly 1781. The objection was over-ruled, and a decree 
for the plaintiff f. | 


credit of tolls, which it is in the power of the commiſſione's to raiſe or not at pleaſure? 
Then, upon whoſe credit muſt the contract be? Certainly that of the Commillioners who 
act. It is their fault, if they enter into contracts, when they have not money to anſwer 
them. They have made themſelves liable by their own acts. If the plaintiff's claim be in 
rem, how is he to come in ?—Not ſurely before the ſubſcribers, —and, if after them, he 


will ſtand a bad chance, if he is to wait to ſee whether there is any remainder. As to the 


declarations they are only that in future he would lend=-he is not bound by them. The 


commiſſioners are in nodanger if they do not employ workmen when they have no money, 


If workmen were to truſt for payment to the event, they would demand immenſe proj, 


Upon the 2d queſtion, Whether the commiſſioners are anſwerable in toto, or only for their 


particular contracts. The judges have given very ſtrong reaſons for their all being liable 
from the ratihabitio, Every man who comes in afterwards, approves the former acts, ang 


if any one of the commiſſioners who had acted before diſapproved the ſubſequent acts, he 
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might have gone to a future meeting and proteſted againſt them. Thirdly, a queſ- 
tion has been made at the bar, Whether the plaintiff was proper in this Court ? The re. 
medy is not ſo clearly at law, as for the Court to ſay he thall have none here and diſmiſs 
the bill ; and he muſt come here for the diſcovery. Decree for the plaintiff, 


+ The Defendants appealed from this Decree to the Houſe of Lords, where the ſame was 
affirmed March 23, 1787, after a hearing of three days, 


Between Mary GREEN, an Infant, by WILIIAu 
GRE E N, her Father and next Friend, Plaintif, 


Sir Ros ER T PIGOr, Bart. and HuGn P1GorT 
Eſq. - - — Defendants. 


HE right honourable George late Lord Pigot, by his will 

dated the 16th day of April 1775, deviſed to the defendants 
all his real eſtates, upon truſt, to ſell, and to ſtand poſſeſſed of 
the money to ariſe by ſuch ſale, and of the rents and profits 
in the mean time, and he alſo gave to them his perſonal eſtate 
upon truſt, to pay his debts and funeral expences, and, ſub- 
Jet thereto, to pay legacies, amounting together to 40,000 /: 
and among them to the plaintiff a legacy of 5,000 J. and di- 
reed the ſaid legacies to be paid to the reſpective perſons to 
whom the ſame were given, being males, at their age of 21 


that it ſhould be for the benefit of the child. | 
| | yeals, ; 


in Tus COURT or CHANCERY. 


* years, and being females at their ages of 21 years, or days of mar- 
riage, which ſhould firſt happen, with intereſt in - the mean time not 
exceeding 4 1. per cent. per ann. and directed the intereſt to be paid 
by half yearly payments, or in ſuch other manner as defendants 
ſhould think proper. And he further directed, that in caſe all 
or any of the perſons, to whom the ſaid legacies were therein 
direted to be. paid, being females, ſhould die under the age of 
21 years, not having been married, or being males, ſhould die 
under the age of 21 years, then 7he legacy to the perſons fo dying 
ſhould not be paid, but ſhould be conſidered as part of the reſidue of 
his perſonal eftate, and gave the reſidue to the defendants, and his 
filter Margaret Fiſher, ſhare and ſhare alike, and appointed the 
defendants executors. The teſtator died on the 11th May, 1777, 
leaving the defendant Sir Robert Pigot, his eldeſt brother and heir, 
and the defendants proved the will. On the 11th March, 1780, 
the plaintiff, by William Green, her father and next friend, filed 
her bill againſt the defendants, to have the legacy of 5,000 /. 
given to her by the ſaid will, paid into the Bank of England, in 
the name of the Accountant General, with intereſt at the rate of 
4%. per cent. per annum, from the time of the death of the teſ- 
tator till ſuch payment ſhould be made, to be placed out in 
proper funds, or to have the ſame ſecured for the benefit of the 
plaintiff, and that the intereſt of the legacy (ſubje&t to the 
plaintiff's maintenance and education) might accumulate for 
her benefit, till ſhe ſhould marry, or attain her age of 21 years, 
and in the mean time for a proper allowance out of the intereſt of 
her legacy, for her maintenance and education. The defendants 
by their anſwers admitted aſſets. The cauſe came on to be 
heard before the Maſter of the Rolls, on the 31ſt of January 
laſt, when his Honor referred it to the Maſter to compute in- 
tereſt on the legacy of 5,000/. at the rate of 4. per cent. per ann. 
from the end of one year after the teſtator's death, and ordered 
that the produce ſhould be laid out in the purchaſe of Bank 3 per 
cent, conſolidated annuities, 1n the name of the Accountant ge- 
neral, upon the truſts, and ſubject to the contingencies in the 
teſtator's will. From this decree at the Rolls, there was an 
appeal to the Lord Chancellor, who this day gave judgment 
thereupon. ys 


Lord Chancellor, — The rule ſeems to have varied, different 
opinions having obtained at difterent times. Lord Hard- 
| | WICK 
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CASES ARGUED AN p DETERMINED 


| *19th July 1781. The objection was over-ruled, and a decree 
for the plaintiff f. | 


credit of tolls, which it is in the power of the commiſſioners to raiſe or not at pleaſure? 
Then, upon whoſe credit muſt the contract be? Certainly that of the Commiſſioners who 
act. It is their fault, if they enter into contracts, when they have not money to anſwer 
them. They have made themſelves liable by their own acts. If the plaintiff's claim be in 
rem, how is he to come in ?—Not ſurely before the ſubſcribers, —and, if after them, he 


will ſtand a bad chance, if he is to wait to fee whether there is any remainder. As to the 


declarations they are only that in future he would lend=-he is not bound by them. The 
commiſſioners are in no danger if they do not employ workmen when they have no money, 


If workmen were to truſt for payment to the event, they would demand immenſe profis, 
Upon the 2d queſtion, Whether the commiſſioners are anſwerable in toto, or only for their 


particular contracts. The judges have given very ſtrong reaſons for their all being liable 
from the ratihabitio, Every man who comes in afterwards, approves the former acts, ang 
if any one of the commiſſioners who had acted before diſapproved the ſubſequent acts, he 
might have gone to a future meeting and proteſted againſt them, Thirdly, « queſ. 
tion has been made at the bar, Whether the plaintiff was proper in this Court? The re. 
medy is not fo clearly at law, as for the Court to ſay he thall have none here and ditmi 
the bill; and he muſt come here for the diſcovery. Decree for the plaintiff, 


+ The Defendants appealed from this Decree to the Houſe of 1 where the ſame was 
affirmed March 23, 1787, after a hearing of three days. 


Between MaRY GREEN, an Infant, by Witty 
GRE E N, her Father and next Friend, Plaintif, 


Sir Roß ERT PIG Or, Bart. and Hu GH PIG OI 


Eſq. 5 - - Detendants, 


HE right honourable George late Lord Pigot, by his will 
dated the 16th day of April 1775, deviſed to the defendants 
all his real eſtates, upon truſt, to ſell, and to ſtand poſſeſſed of 


the money to ariſe by ſuch ſale, and of the rents and profits 


in the mean time, and he alſo gave to them his perſonal eſtate 
upon truſt, to pay his debts and funeral expences, and, fub- 
jet thereto, to pay legacies, amounting together to 40,000 /. 
and among them to the plaintiff a legacy of 5,000 J. and di- 
rected the 1aid legacies to be paid to the reſpective perſons to 
whom the ſame were given, being males, at their age of 21 


intereſt made, that it ſhould be for the benefit of the child. 


ye Als, ; 


* 
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* years, and being females at their ages of 21 years, or days of mar- 
riage, which ſhould firft happen, with intergſi in the mean time not 
exceeding 4 l. per cent. per ann. and directed the intereſt to be paid 
by half yearly payments, or in ſuch other manner as defendants 
ſhould think proper. And he further directed, that in caſe all 
or any of the perſons, to whom the ſaid legacies were therein 
directed to be. paid, being females, ſhould die under the age of 
21 years, not having been married, or being males, ſhould die 
under the age of 21 years, then 7he legacy to the perſons fo dying 
ſhould not be paid, but ſhould be conſidered as part of the reſidue of 
his perſonal eftate, and gave the reſidue to the defendants, and his 
ſiſter Margaret Fiſher, ſhare and ſhare alike, and appointed the 
defendants executors. The teſtator died on the 11th May, 1777, 
leaving the defendant Sir Robert Pigot, his eldeſt brother and heir, 
and the defendants proved the will. On the 11th March, 1780, 
the plaintiff, by Wilham Green, her father and next friend, filed 
her bill againſt the defendants, to have the legacy of 5,000 /. 
given to her by the ſaid will, paid into the Bank of England, in 
the name of the Accountant General, with intereſt at the rate of 
41. per cent. per annum, from the time of the death of the teſ- 
tator till ſuch payment ſhould be made, to be placed out in 
proper funds, or to have the ſame ſecured for the benefit of the 
plaintiff, and that the intereſt of the legacy (ſubject to the 
plaintiff's maintenance and education) might accumulate for 
her benefit, till ſhe ſhould marry, or attain her age of 21 years, 
and in the mean time for a proper allowance out of the intereſt of 
her legacy, for her maintenance and education. The defendants 


by their anſwers admitted aſſets. The cauſe came on to be 


heard before the Maſter of the Rolls, on the 31ſt of January 
laſt, when his Honor referred it to the Maſter to compute in- 


tereſt on the legacy of 5,000/. at the rate of 4/. per cent. per ann. 
from the end of one year after the teſtator's death, and ordered 


that the produce ſhould be laid out in the purchaſe of Bank 3 per 
cent. conſolidated annuities, in the name of the Accountant ge- 
neral, upon the truſts, and {ſubject to the contingencies in the 
teſtator's will, From this decree at the Rolls, there was an 
appeal to the Lord Chancellor, who this day gave judgment 
thereupon. | 


Lord Chancellor, — The rule ſeems to have varied, different 
8 8 8 S „ t 
opinions having obtained at different times. Lord Hard- 
WICke 


death. Upon bill filed to admit aſſets and give ſecurity, 


tereſt, than the utmoſt uſe, the executor hath a right to the 


cent. intereſt, which is the ordinary intereſt given by the Court. 


plus? I may order it to be paid to the executor, But {hould it 


CASES ARGUED AND DETERMINED 


* zwwicke ſeems ſometimes to have thought that money to be raiſed 
ſhould not be raiſed till the time of payment. Palny 
v. Moſon, 1 A. roy. Heath v. Perry, 3 Ath. 101. are 
both ſtrong caſes to ſhew his opinion to be ſo.— The later caſcs 
have been that the fund ſhould be appropriated.— Ferrand 
v. Prentice, 10th July 1750, before Sir Thomas Clark, E. Prey. 
tice gave to the plaintiff 200 J. to be paid ten years after her 


or to pay the money into the bank, it was decreed that the exe- 
cutor ſhould do ſo, and that he ſhould have the intere!t in the 
mean time, and, at the end of the ten years, the principal ſhould 
be paid to the plaintiftf,—Walker v. Cooke, 15th February, 1781, 
Legacy left to one to be paid at 24, the plaintiff being 12, the 
father filed a bill that the legacy might be inveſted in the 
funds; and decreed fo, though it was declared, that the plaintiff 
was not entitled to the money till 24. — Jobnſon v. De (a 
Creuze, 17th Fuly, 1749.—2000 J. left to the teſtator's daugh- 
ter at 21, in default, to her child; if no child, to Mille, bill, 
to ſecure the fund; the Court ſaid a party ſo circumſtanced 
might come here to have part of the perſonal eſtate ſecured for 
the legacy. In Pierce v. Taylor, 22d May 1778, the ſame was 
{aid to be the courſe of the Court. Theſe cafes go to prove, 
that where a legacy is to be ſo paid it mult be ſecured. I do 
not ſee a diſtinction as to its being contingent or merely future, 
If a legacy be payable at 21, and the child dies, his executor 
cannot claim till the time when the child would have arrived 
at 21, if the legacy does not bear mtereſt, but, if it be with 
intereſt, he may claim immediately. If it bears a leſs ir- 


uſe of the money paying the modified intereſt, Cheſter v. 
Painter, 2 Wms. 335. Here, I do not incline to alter the decree 
at the Rolls. The legacy is to the child, payable at 21, with 4 fe 


If the intereſt were ſevered from the principal, I muſt order 
that to be ſecured. Giving intereſt even at 27. per cent. veſts the 
principal. Whether a legacy be payable at a fixed or a con- 
tingent future day, the effect is the ſame. I muſt ſecure the 
intereſt of the fund. If the intereſt was ſevered as an allowance, 
I mult ſecure a fund equa! to it. The Maſter of the Rolls bas 
done right in ordering it to be laid out in the funds. But if i 
ſhould produce more than 4. ßer cent. who is to have the fur- 
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think therefore the produce muſt be to the uſe of the infant. 


DECREE AFFIRMED, | 


+ See the caſe of Phipps v. Anneſly, 2 Atk. 57, 58. 


- 


#produce leſs can I order the executor to make it up? No.1 


In Gawler v. Standewicke, Rolls, 


November 15, 1787, Legacies were given to Infants out of land (charged generally with 
debts) payable at 21, with intereſt at 3 per cent. One of the infants dying before that 
age, Sir Lloyd Kenyon, after great conſideration, decreed that the legacy lapfed, Fe. 


| bruary 16th, 1788. 


—— 
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Between RICHARD DuRNFORD, Eſq; and TrHowis 
Lane, RICHARD LANE, and ANN LANE, 
Infants, by the ſaid Ricuary DurxNFoRD, their 


next Friend, Plaintiffs. 


Tromas LANE and Ax N his Wife, Joszyn Lang, 
ED wWARD TysoN, and JohN HoLLtipay, and 
JohN PLaw, and William ROBINSON Al- 
ſignees of the ſaid Defendant THOMAS LANE 
a Bankrupt. Deſendants. 


PON the marriage of Thomas Lane with Ann Bowyer, 
then an infant, articles were entered into for the ſettle- 
ment of her eſtates, by which it was covenanted that, upon her 
attaining her age of 21 years, the huſband and wife and her 
mother ſhould levy fines and ſettle the eſtate in truſtees, (of 
whom the plaintiff Durnford was one), to the uſe of the mother 
for life, remainder to the truſtees to pay rents, Nc. to the wife 
for her ſeparate uſe during her coverture—remainder to the huſ- 
band for life, remainder to the children of the marriage in ſuch 
Proportions as the wife ſhould appoint, and, in default of appoint- 
ment, ſhare and ſhare alike in tail general—remainder to ſuch uſes 
as the wife ſhould appoint, and, in failure of appointment, part to 
her, and part to the mother in fee. The huſband covenanted to 
permit the wife to enjoy the eſtates to her ſeparate uſe, and that he 
would lay out 5007. and 1,500. to certain uſes declared by the 
ſettlement. There were iſſue three children, who are plaintiffs. 
After the wife attained the age of 21 years, in 1773 the huſband 
borrowed 4,000. of one Turle, and ſecured the ſame by a term 
carved out of this eſtate, and by a fine levied of the ſame, this 
money was afterwards paid, and the term aſſigned to Ann Langton 
{the mother), and Lane and his wife in order to merge 8 
1774 a recovery was ſuffered, the deed to lead the uſes Was to the 
TOY I F f uſe 
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ing notice of the articles upon the mortgagees. 


the mother, mortgaged part of the premiſſes for 3,000 J. to Borrel, 


CASES ACE AD, DzTErRaMINED 


*uſe of Am Langton (the mother) for liks-rermcinder to lach uſes 
as Thomas and Ann ſhould appoint during Ann's life —remainder 
to Themgs Lane for life remainder to ſuch uſes as Ann ſhould by 
will appoint—remainder to Ann in fee, with a power of revoca. 
tion. Lane and his wife, with the concurrence of Mrs. Langtm 


and Thomas and William Holman, for a term; the remaining uſe 
in the deed were the ſame as thoſe in the deed to lead the uſes of 
the recovery. Theſe ſecurities, by various aſſignments, came into 
the hands of the ſeveral defendants, 7% Lane, Tyſon and Holliday, 
againſt whom and the huſband, his aſſignees (he having become 
bankrupt) and the wife, the plaintiff, the acting truſtee, filed the 
preſent bill (making the other truſtee a defendant) on the part of 
the children, praying that the articles previous to the marriage 
might be ſpecifically carried into execution, or if they ſhould not 
be held binding on the wife, that the huſband might be decreed 
to be bound by the articles, and to make ſatisfaction, and chary- 


Mr. Attorney 8 ( Wedderburne) for the plaintiff (iſt 
of February, 1780.)——The defendants inſiſt that Mrs. Lan 
was not bound by the ſettlement made whilſt ſhe was an 
infant, but that, when ſhe came of age, ſhe might mortgage the 
eſtate. I do not know how far the Court will ſay ſhe was at 
liberty to retract. The Court has determined that an infant is 
bound by a jointure, which muſt be upon the principle that all 
acts of infants are not void, but if the acts are for their benefit 
that they are bound. Though there is no caſe, in the books, 
where the ſettlement has been ſaid to bind againſt the will df 
the infant, yet there is none that the huſband and wife can 
barr the ſettlement. In the caſe of Cannel verſus Buckle, 2 Vm. 
243. cited by Lord Hardwicke in Harvey v. Aſbley, 3 All. 
615. Lord Chancellor Macclegßeld ſaid,“ That if a feme in- 
„ fant ſeiſed in fee, on a marriage, —_ the conſent of her 
<« guardians, ſhould covenant in conſideration of a ſettlement 
to convey her inheritance to her huſband; if this were done 
in confideration of a competent ſettlement, equity would exe- 
cute the agreement, though no action wauld lie at law to re- 
cover damages.” Lord Hardwicke ſays of this caſe, © This is 
„going a great way, as it related to the inheritance of the wife; 
but yet there are caſes where the Court will do it; as if the lands 
46 * of the wife were no more chan an adequate conſideration for the 
« ſettle- 


. 
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« ſettlement that the huſband makes, and after the marriage the 


E« wife ſhould die, and leave iſſue who would be intitled to por- 
« tions provided for them by the ſettlement, it would, in that 
« caſe, be very reaſonable to affirm that ſettlement,” There the 
ſuppoſition only is, that the ſettlement ſhould be a proper one 
with reſpe& to the huſband. If the Court ſhould be of opinion 


that a ſettlement, made with great conſideration, ſhould bind the 
infant, what inconvenience can that opinion be-of to the infant, 
as, in order to bind, it muſt be a proper beneficial ſettlement ? 
'The only caſe in which the queſtion can ariſe, is where the wife 
has been prevailed upon to join in ſupplying the huſband's extra- 
vagance. To deny it, is to ſay that her affeQion ought to expoſe 
ber to rain. The parties are bound, by their covenants, to prevent 
the deſtruction of the ſettlement ; will the Court ſaffer the huſ- 

band, againſt his covenant, to permit the wife to levy a fine or 


ſuffer a recovery? The Court certainly will not ſuffer the huſband 


to defeat the ſettlement. In ſuch a caſe, the truſtees ought to file 


a bill to reſtrain the huſband. If, in the preſent caſe, we fail 


in the main purpoſe, what remains of the eſtate muſt be ſettled 


agreeable to the articles. Where a — articles for his wife, 


he muſt perform the covenant. 


Mc. Tones on the fore: Ae in of ey Bede wth bo che 
parties to ſay, that whoever has taken any part of the manage- 
ment in this caſe has done wrong. The ſettlement took care 


enough of the wife. It was to her for life, to the huſband for 
life, to the children as the wife ſhould appoint, remainder to her 
in fee, The queſtion is, whether this ſhall be ſuffered to be de- 


ſtroyed by thoſe who knew of the ſettlement? The only ground 
is, that ſhe was not of an age to bind herſelf. If this rule ought 


erer to be relaxed, this is the caſe where it ſhould be ſo. Dower 
ariſes out of the marriage contract, Bracton, 2 Book 39. If parties 


under age may contract matrimeny, they ought to be permitted 
to enter into the other parts of the contract. This is the reaſon 
of Drury v. Drury, (Earl of Buckinghamſhire v. Drury, 5 Brown's, 


Parl. Caſes, 5 70.) that the incidental | part of the contract 


thall bind her though an infant; the opinion of Lord North- 
.ington, that ſhe was not bound, was over-ruled in the Houſe of 
Lords. 


Lord Chancellor There it was taken up thus, marriage may 


be between minors,—that dower attaches upon marriage, the 
act 


1781. 
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| ſpoke of her when ſhe could make the contract. 


huſband, father, and truſtee, who were parties, we ſhall have 
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*:& having ſaid nothing as to the majority of the wife, che aq 


Mr. Kenyon. It was in argument, that, if ſhe could enter 
into the principal contract, ſhe might into that which was auxi. 
liary. The act of an infant is not void if under ſeal. Con- 
tracts, ſuch as apprenticeſhip, which are for the benefit of the 
infant, are not void, but voidable. In the caſe of Zouch v. 
Parſons, B. R. 1765, 3 Bur. 1794- the acts of infants are gone 
into. If the ads of infants are ſuch as are reaſonable for them 
to do, and, a fortiori, if they are part of a contract which the in- 
fant may make, it gives room for the obſervation of Lord Mac- 
clesficld, in Cannel v. Buckle, and Lord Hardwicke's, in his judg- 
ment in Harvey v. A/bley, which Mr. Yorke, (in Drury v. Drury) 
{aid was upon great conſideration, and from a written argument. 
If thoſe opinions are ſupported by the reaſon of the caſe, they 
will have their effect upon this decree.—But if the agreement is 
not to be ſpecifically performed againſt the wife, yet againſt the 


ſatisfaction. In Manſel v. Manſel, 2 Wms. 678. and Garth v. 
Cotton, 3 Ath. 75 1. truſtees are anſwerable for breach of truſt. In 
Townſhend v. Lawton, 2 Wms. 379. though the Court would not 


compel the truſtee to join, it decreed a ſpecific * of the 
father's covenant. 


Mr. Lloyd on the ſame ſide.— The fine and recovery of the wife, 
when of age, will operate to make good the former tranſaction, 
therefore will let in the firſt ſettlement, and enure to the uſes 


of it. I cannot find a gaſe where the firſt deed was that of an in- 


fant, but this would apply to all the adult parties. Then it is 
out of the power of the parties to appoint new uſes, the children 
who are materially intereſted, not being able to join. 


Mr. Kenyon cited Stapilion v. | Stapilton, I 1 All. 2. to prove this 
was ſo at law. 


Mr. Lloyd cited Pye v. George, 1 Vm. 128. that truſtees 


are anſwerable for a breach of their truſt, alſo Arnott v. Bi * 


1 1 95. 


Mr. Kenyon, — In Zouch v. Parſin, Lord Mansfield, con- 
cluded what he ſaid upon the acts of infants with theſe words, 
| * 12 
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* jn one word, the privilege of infants is to be uſed as a ſhield, 
« not as a ſword; it never is to be the cover of fraud.” 


Lord Chancellor, — The part cited from Lord M angfield 1 18 

diſplay of principles from which to form a rule, but is not elk 
a rule. The queſtion is, Whether an infant's contract for mar- 
riage binds the lands to all intents; would the ſettlement pre- 


be a child ? Whatever would become of it after the death of 
the huſband, could ſhe avoid it during the marriage? Here the 
huſband bound himſelf to diſpoſe in a particular manner of the 
eſtate, which was in him; the queſtion is, Whether it would be 
poſſible that the aſſent of "the wite could ever go to moving the 
eſtate out of him. 


Mr. Kenyon, — By the fine, there were veſted intereſts in the chil- 
dren, which could not be conveyed without their conſent. The 
fine will let in the former ſettlement. That point will be of great 
importance if it ſhould go to a court of law. 


Mr. Mansfield for the defendants, (8th February, 1780, — The 

firſt great point is to have the articles carried into execution, as 
binding upon the wife, as well as the huſband. The general 
anſwer is, that the articles were made when ſhe was an infant, 
and, therefore, are not binding upon her. This woman, being 
a party, when Ihe came of age, levied a fine to the mortgagees, 
with her huſband, by which the eſtates were as effectually con- 
veyed as if ſhe had been ſole.—There is no difterence between 
the conveyance of a married woman by fine, and that of a feme 
ſole. The conveyance was her's, and the land paſſed from her, 
ſhe being examined. Then it remains to be ſeen, whether there 
is any thing at law, or here, by which this conveyance is to bs 
avoided. There is no rule that ſuch a covenant as this ſhall 
bind an infant. The diſtinction of void, or voidable, is im- 
material here, as applied to the acts of infants. The diſtindion 
is between conveyances effectuated by delivery, and thoſe which 
are effectual without; the former are voidable, but there muſt 
be an ad done to avoid. The word voidable is abſurdly uſed, 
as to thoſe which are to be avoided by plea. The diſtinction is 
as between the infant's bond and a leaſe; the firſt cannot be con- 
firmed, the latter may. The ſettlement was not binding, un- 


court, as it is not ſo at law, I do not know that the circumſtance 
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vent her from ſettling on a future marriage, though there ſhould 


leſs there 1 18 ſomething in this covenant to make it ſo in this 
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real eſtates being bound by ſuch contracts. The dium in Can, 


ſhould diſpute the ſettlement made upon the part of the huſ- 


act of parliament is neceſſary. It is binding as to perſonal pro- 


Can become that of the huſband, and real property. - On the 


CASES ARGUED AND DETERMINED; 


* of marriage, or of conſent of parents, will make the engagement 
binding upon infants. This is broken into in contracts for ſet. 
tlements in certain caſes, and none is pretended to be cited as to 


nel v. Bickle is no decifion, and had nothing to do with the caſe 
then before the Court. There were very great doubts among 
the judges, in the caſe of m_ v. Drury, as to its barring 
dower. 


Lord Chancellor, —Drury v. Drury was a queſtion at law, which 
Canuel v. Buckle was not. If Lord Hardwicke's opinion, in 
Harvey v. Aſhley, be right, he has determined the point, in Can- 
nel v. Buckle. 


Mr. Mangfeld, In Harvey v. Aſhley, Lord Hardwicke ſeems 
to think, in certain caſes, ſuch a covenant might be binding. 
I ſuppoſe he meant, if, after the death of the wife the iſſue 


band, that ſuch iſſue, taking under the NY {hould be 
bound by it. 


Lord Cbancellbr. That would be a caſe of election. 


Mr. Mangfielu,— Harvey v. Aſbley, draws the diſtinction between 
the perſonal property and the real; and that, in the latter caſe, an 


perty, becauſe otherwiſe the whole would be the huſband's, and 
all the wife gets is clear gain, and for her benefit. 


Lord (Hancellor,— In Harvey v. Aſbley, Lord Chancellor laid 
it down that the children were purchaſors both from the father 


and the mother, and that the property ſhould, therefore, be 
bound. 


x 


Mr. Mansfield , — That caſe was of perſonal property only. It 
has never been ſuppoſed a young man would be bound by fuch a 
covenant, All the reaſons in Drury v. Drury will apply equally 
to a man as a woman. No difference, from the aſſent of parents 
and guardians, is taken notice of by the ſtatute of uſes. 


c Lord Chancellor —1 find it ſtill a very difficult thing to diſ- 
tinguiſh between its binding perſonal property, which never 


® Sed vide poſt. Slocombe v. Glubb,' vol, 2. p. 545. 
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other hand I cannot conceive that the parent's or guardian's con- 
ſent can make an efſential difference in the contract. 


Mr. Mansfield, Something has ben ſaid about late caſes, I 

ſhall only mention them to lay them out of the preſent caſe. 
Truſtees being bound as to breaches of their truſt, and purcha- 
ſors, with notice of truſts, being bound by them, do not apply to 
this caſe, if I am right in the main JG He then cited Nightin- 
gale v. Earl Ferrers, 3 Wms. 206. 


Lord Chancellor put the caſe, that the new declaration-of uſes 
had been to the huſband ; in fee, and the iſſue had brought their 
bill that he ſhould ſtand as a truſtee to the uſes of the ſettlement; 
would not the Court have held him bound ſo to do? Then the 
other parties, knowing the intereſts they have taken, call upon 
him to miſapply thoſe uſes. 


Mr. Mangfield, In the fine, though the huſband mult join, the 
eſtate paſſes only from her. 


Lord Chancellor, —They take the huſband's eſtate as well as hers, 
the huſband is an active party in making the conveyance. Where 
the wife levies the fine, without the huſband, it operates as a 
_ conveyance, but not as an eſtoppel to the huſband. 


Mr, Mansfield; —It was argued that your Lordſhip would de- 
eree the huſband to do what was impoſſible, and Townſhend v. 
Lawton was cited: in this caſe it is abſolutely impoſlible for Lane 
to procure his wife to undo her fine and take back the eſtate. In 
Hall v. Hardy, 3 Wms. 187. and ſeveral other caſes, the huſband 
has been decreed to procure his wife to levy a fine, becauſe it is 
Preſumed he had her conſent before he entered into the-covenant; 
but if ſhe refuſed, he muſt be excuſed. . 


Mr. Brown (on the ſame fide) cited Lucy v. Moor, 1 749, ( 3 
Brown's Parl. Caf. 5 14.) | 


Upon this caſe coming on again, before the reply, Mr. Madocks 
cited Pearſon v. Pearſon in this Court, in 1770, before the 
Lords Commiſſioners, and May v. Haok *, 1 773, before Lord 
Bathurſt. 


Mr. 


Mer v. Hook, —— Three infant fiſters being joint-tenants of the premiſſes 
in queſtion, and having a leaſehold eſtate veſted in * abſolutely, by articles pre- 
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«731. * Mr. Attorney General in reply,—Pearſon v. Pearfon was a 
— bill by the father againſt the ſon as heir at Jaw to his mother, 


Doxxrory for fulfilment of the marriage contract with his wife, for a ſur. 
2 render of a copyhold eſtate, the mother dying an infant. The 

0 circumſtances of the family were ſuch, that it was better the 
12131 eſtate ſhould be with the ſon than the father, and therefore the 
caſe did not go further, though there was a ſtrong intimation 

that it would, and the bill was filed upon a very direct opinion 

of Mr. Yorke'ss The caſe of Lucy v. Moor does not go on 


the ground of the infant not being bound, but on the other 
circumſtances of the caſe, as a caſe of election. In Drury y, 
Drury, there were no authorities to be found, and ſo the argu- 
ment went upon the caſes of obligations of infants. The acds 
of infants are not void, but voidable: this is a clear propoſition, 
Therefore the queſtion is, whether the Court will not reſtrain 
the infant, in certain circumſtances, from avoiding the act done 
during infancy. I am not ſure an infant might not make a 
feoffment with livery. The eſtate would then be veſted in 
the feoffee ; the queſtion 1s, whether the Court would not on 
circumſtances reſtrain her. There are circumſtances, in which 
perſons ſhall be reſtrained from avoiding acts done in their 


vious to the marriage of Ann, one of them, with the defendant, dated 28th of Oæober, 
1761, it was covenanted that her intereſt in the leaſehold ſhould be aſſigned abſolutely to 
the huſband, and her third part of the freehold ſhould be ſettled to the uſe of the huſband 
for life, remainder to truſtees to preſerve contingent remainders, .remainder to the wife 
for life, remainder to the 1ſt and other ſons, Ec. and the huſband covenanted, if 4. 
ſhould ſurvive him, or have children who ſhould ſurvive him, to pay to the truſtses, 300l, 
(a ſum very inadequate to her fortune), to pay the intereſt to his wife for life, and, after 
her deceaſe, to divide the principal among the chiidren.— The marriage took place, Am 
had a ſon and died an infant. The queſtion was, whether this covenant had ſevered the 
joint-tenancy, and held, by Lord Bathurſt, that it had not —In giving judgment on this 
caſe, Lord Bathurft cited Pearſon v. Pearfon, ſtating it particularly; there Mary El iot the 
intended wife, together with her guardians, covenanted, when ſhe ſhould come of age 
(if the marriage ſhould take effet) to ſurrender her copy hold eſtates, for the purpoſe of 
railing younger children's portions, but if there ſhould be no younger children, the whole 
to remain for the ſole uſe and benefit of the plaintiff the intended huſband. Bradſhaw 
Pearſon; the plaintiff, who was tenant for life of his own family eſtate, with a power of 
jointuring, agreed to ſettle an annuity of 5007. a year upon the wife as a jointure, and 
1501. fer annum more if there ſhould be no children, with a power in that caſe to diſpoſe 
of 1, 5001. The marriage took effect, and the wife died at the age of 20, leaving iſſue 
only one ſon, the defendant, againſt whom the plaintiff filed the bill, to carry theſe 
articles into execution. The bill was diſmiſſed, —but there ſhould ſeem to be Tome ground 
for the Artorne General's obſervation upon this caſe, for a very accurate note of Lord 
Bathurſt's judgment in May v. Hook, with which the reporter has been favoured, ſtates 
his lordſhip, after having cited the caſe, and ſeemed to rely upon it, as ſaying (from the 
recollection of ſome circumſtances) hat authority was of little weight in the caſe before 
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*infancy, as by acceptance, when adult, of rent under a leaſe 
granted during infancy. The general propoſition 1s, that the 
acts are voidable, and then, in certain caſes, the infant may be 
reſtrained from avoiding them. An infant may contract for 
nece{laries—ſo for tuition—though this is not decided, yet there 
are very conſiderable opinions upon the ſubject. It is clear 
from Drury v. Drury, that an infant may releaſe a right of 
dower.—Dower is as much a right, upon marriage, as any ſhe is 
born to. The caſe of a jointure here ſtands upon the contract, 
not upon the ſtatute; in copyhold eſtates, which are not within 
the ſtatute, an infant is bound as to her free bench, Walker 
v. Walker, 1 Vezey, 54. If an infant heireſs contracts to ſet- 
tle a fortune upon marriage, the Court will carry that contract 
into execution, if the ſettlement be for the infant's advantage; 
the Court therefore thinks it open to it to decide upon the 
property: and, if the contract is made without the intervention 
of the Court, the Court will interfere and prevent it from being 
reſcinded, by the parties when of age. It is not therefore re- 
ſtrictive upon the man only, and in reſpect that the woman's 


fortune would become the huſband's. In that view it could not 


affect a poſſibility. In Harvey v. Aſbley, part of Mrs. Harvey's 
fortune was 5, oool. in caſe ſhe ſurvived her father and mother, 
and that there was no other child. The parents ſurvived Mr. 
Pitfield (her firſt huſband) and no act of his could have affected 
that ſum, yet the Court held that as much bound, by the con- 
tract, as her money-fortune. It is there decided, that, in the 
caſe of perſonal property to any amount, there are circumſtances 
in which an infant, contracting on account of marriage, will be 
barred from reſcinCing the act. Then the queſtion is, whether 
it is ſo as to real eſtate —Why ſhould not the Court act in the 
ſame manner as to real eſtate, unleſs where it wants juriſdiction, 
as in caſes where the eccleſiaſtical court has it? Here if it fails as 
to lands, it is becauſe the. Court has not juriſdiction over the 
ſubject- matter. Therefore if the eſtate be in truſtees, who can 
convey, and, by their aQs, bind all the world except the infant, 
this Court would ſay the infant ould be reſtrained from avoid- 
ing the eſtate at law. 


Lord Chancellor, —A great deal of the argument has gone to 


pro\ e, that, at law, the eſtate pailed:—Unleſs there be a difference 


of authority under which two deeds to lead the uſes are exe- 
cuted, the firſt deed muſt bind the eſtate. To come here you 
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Aſpley was, that the ſettlement may bind not only the property 
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* muſt ſhew that the firſt deed was not intended to paſs the eſtate 
but that the ſecond was. The difference between real and per. 
ſonal eſtate goes further than Mr. Attorney will allow. The 
power 1s in perſonam equally as to both; there is no actual juriſ. 
diction as to perſonal eſtate, as to that, the Court can only bind 
the perſon, The difference the Court went upon in Harvey v. 


in poſſeſſion, but that in contingency alſo. The authorities 
are, that in Cannel v. Buckle, and that of Lord Hardwick, 
The difficulty with me is, that the huſband contracted, on the 
marriage, that the wife ſhould levy a fine to given uſes, It i; 
a propoſition not to be controverted, that, if the eſtate had 
been afterwards conveyed to the huſband under the fine, he 
would be a truſtee to thoſe uſes, and that it would not have 
been competent to any to treat with him, but they would be. 
come truſtees. Therefore the argument 1s, that although the 
wife could not give it to him, yet that ſhe could ſell it for his 
benefit, and that purchaſors might buy it of him, becauſe 
though ſhe could not give it to him, ſhe could give it to the 
vendee. This brings it to a very ſhort point indeed—lIt ſeems 
a very ſubtle line. The huſband, in direct contradiction to all 
which bound him, ſells the eſtate. I confeſs I have doubts 
upon this doctrine, in a caſe never decided. If the contracts are 
fair ones, I wonder at the party's raſhneſs. I ſhould be ſorry to 
find myſelf unable to ſet right what is clearly wrong, though 
I ſhould be ſorry to lay down a principle, the effect of which | 
could not foreſee, and which might draw on inconveniencies 
in future. If I can ſet it aſide, it muſt be upon ſome general 
principle, which will ſupport itſelf, and will apply to the caſe. 


- Me {tood over. 


On the 23d of February it ſtood in the paper at Lincoln's 
{un-Hall, for judgment. ; 


Lord Chancellor, — To decree a ſpecific performance of the 
articles, the Court muſt carry the principle to this length, that 
a wite making a wiſe ſettlement in her infancy, on the marriage, 
without any eſtate ſettled on the other ſide, is bound by the 
agreement, and that, even if the huſband had died, ſhe muſt have 
continued to be bound. I cannot think an infant, only cove- 
nanting as to her eſtate, can be bound. If ſhe is ſo, at all, it mult be 
in reference to her marriage. No body has yet ſaid that, merely by 
its 


* 
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*its being upon marriage, ſhe is bound, but it is ſaid, that upon 
a competent ſettlement ſhe would be bound. I think the Court 
ſhould not go into the competence of the ſettlement. I muſt 
lay down that every ſettlement ſhall be confidered as good, till 

ſhewn to be fraudulent. The caſes have not gone ſo far, nor 
does my opinion. © If ſhe had a ſettlement from her huſband, 
and, after his death, ſhe had taken poſſeſſion of it, I think ſhe 
would be bound, by the equity ariſing from her own act. I 
ſay this in deference to Cannel v. Buckle, and Harvey v. Aſblej. 
I think ſhe is not bound, unleſs ſhe has availed herſelf of 
the ſettlement of the huſband. In this opinion, I cannot 
ſay the whole property is bound, or decree the articles to 
be ſpecifically performed. ' hen as to the ſecond part of the 
prayer of the bill, that the huſband may be decreed to be bound 
by the ſettlement, and to make ſatisfaction—It will require 
ſome ſpecial directions, as to the parts ſold by the huſband. Ir 
was not competent to the huſband, he being party to the ſet- 
tlement, to ſell and create new uſes to the purchaſors. The 
huſband and wife have joined in ſelling the eſtate, for which 
the huſband has been paid. Suppoſe an annuity had been 
granted by them of 10o0/. ßer annum, for 2,000/. the feoffee 
would be declared to be a truſtee to the uſes of the ſettlement, 
but to get his money back again from the huſband, When 
the huſband takes it (if the wife was to convey it to him) it 
would be contrary to his conſcience to take it otherwiſe than 
ſubject to the uſes of the ſettlement. If the wife was to hold 
out, and ſurvived the huſband, ſhe might diſpoſe of the eſtate, 
but the huſband and wife, together, could not do any act to 
diſpoſe of it differently from the firſt ſettlement. Whatever the 
diſpoſition of the cauſe may be at preſent, I ſhould be ſorry if 
it did not go further. Mr. Mansfield ſays, that if you diſable 
the diſpoſition in favour of the huſband, you oblige her to diſ- 
poſe of the eſtate againſt her will. I fay the wife has mani- 
felted her intention by the fine and recovery, to give it to her 


huſband: then, ſhe having exerciſed her power, he ſtands in 


the circumſtance of taking an eſtate for his own benefit, con- 
trary to his covenant to take it for the uſes expreſſed in the ſet- 
tlement, and therefore he ſhall be a truſtee to thoſe uſes. The 
queſtion is, whether he could, in conſcience, take it to other 
uſes. It is extremely difficult to ſay, that, although he 
could not take it to his own uſe, that he could do it by 


ſelling it, and putting the money into his own pocket. If 


the eſtate was ſold for a valuable conſideration, he would be 
1 e bound 


1781. 
—— 


DurnForD 


againſt 
Lane. 


[*116] 


1781. 


— 
Dux Nd rox D 


aga: nſt 
LANE. 


(*117] 


no decree. 


_ wwicke, It ſeems by the articles the eſtate was completely veſted, 
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* bound to apply the money to the uſes in the ſettlement. Thy 
mortgagees ſay they purchaſed of the wife as well as the huf. 
band, and therefore, though they knew of the ſettlement, they 
have dealt fairly. The anſwer is, the money coming to him 
is bound by the uſes, he not being able, in conſcience, to take it 
otherwiſe. Thoſe who claim under the huſband muſt take the 
eſtate ſubject to the ſame uſes, unleſs the wife's joining make, 
them not take under the huſband. His Lordſhip pronounced 


Auguſt 1ſt, 1781. This cauſe ſtood again on the paper for 
judgment. 


Lord Chancellor, —The queſtion is, whether the uſe declared 
by the infant is a valid uſe. The mortgagees have got an in- 
tereſt in the eſtate of the huſband, and alſo of the wife, but no 
further. The general object of the ſettlement was the fortune 
of the wife. The firſt mortgagees had notice of the original 
ſettlement; Holliday had no notice, and 1s the only party in that 
ſituation, The queſtion is, what ought to be done, under theſe 
circumſtances, great doubt has occurred upon it, whether in 
caſe of a ſettlement by an infant, the conſideration is, or is not, 
ſufficient to raiſe an uſe at law,—T he caſes are Cannel v. Buckle, 


before Lord Mac clesfield.— Harvey v. Aſbley, before Lord Hard- 


not capable of being deveſted by any of the ſubſequent tranſ- 
actions. Thoſe tranſactions are, guoad the huſband, contrary to all 
conſcience, and ought not to be ſuffered. —T he ſole object was to 
raiſe money for him. The mortgagees are ſo much affected by 
notice, as to be incapable of deriving any benefit from the eſtate. 


His Lordſhip decreed that Holliday ſhould be paid his coſts, 
which ſhould be added to the plaintiff Durnſord's and paid in the 
ſame manner with his; that defendants Ten and Foſeph Lane 
ſhould aſſign the ſeveral terms to plaintiff Durnford, to the uſes in 
the ſettlement, the Maſter to tax plaintiffs coſts, as between attor- 
ney and chent, the rents and profits of the eſtates comprized in the 
ſecurities to be firſt employed in payment of thoſe coſts, and then 
during the life of Thomas and Ann Lane, the rents and profits of 
the 1000 years term to be applied in the payment of the intereſt 
of the 1,000/. paid by defendant Fo/eph Lane to Holliday, and of 
the 2,000/. to Ty/on, and then in finking the principal of thoſe 
two ſums rateably between them, but the payment to pb 
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Jane to be without prejudice to his remedy againſt Thomas 
Lane, and to both without prejudice (in caſe defendant Ann 
ſhould ſurvive her huſband) to any claim ſhe might make againſt 
the eſtate, for any loſs her eſtate may ſuffer by ſuch application, 
and after the death of Thomas and Ann the plaintiff Durnford to 
hold the eſtate ſubject to the truſts in the ſettlement. 


PERKINS againſ/ BAYNTON. 


N this caſe, which ſtood this day for judgment, ſeveral points 
were made which all turned upon the ſpecial circumſtances, 
except the following, Frances Nott gave by her will © to 
« Stukely Baynzon and Williom Baynton 1,5001. jointly and be- 
« tween them.” Milliam Baynton ſurviving Stukely, inſiſted 
that this joint legacy ſurvived to him, and that he was intitled 


to the whole. 


As to this Lord Chancellor ſaid, —William Baynton, in the 
life of Stukely Baynton, brought his bill for the moiety of this 
money.—It is contended. that ſevered the joint-tenancy. 
do not know that a demand will ſever a joint-tenancy. There 1s 
no caſe that comes up to this, that where a ſum of money is 
left as a legacy it is a joint-tenancy : Warner v. Hone, 1 Eg. 
Abr. 292. is directly to the contrary.—So is Saunders v. Bal- 
lard, 3 Chan. Rep. 214. for where money is given to two it 
{ſhould be ſeveral to them. There is no caſe of a reſidue given 
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Lincoln's. 
Inn- Hall, 


Auzift 13. 


A money le- 
gacy to two 
(not execu- 
tors) jointly 
and between 
them, i is not a 
Joint- tenancy 
but to be di- 
vided be- 
tween them: 
and one dy- 
ing, the ſur- 
vivor is not 
entitled to 
che whole le- 


gacy. 


to perſons, not executors, where they have been conſidered as 


joint-tenants, Cox v. Quaintock, 1 Ch. Ca. 238. — and in the 
caſe of executors, 2 Ch. Ca. 64 (Draper's caſe) Lord Chancellor 
lays, © the ſurvivor muſt carry all, fince the judges will have it 
ſ which Nelſon, the reporter, ſays was Lord No/tingham's very 
expreſſion, The one word here is © jointly,” the other © be- 
* tween them ;” they muſt be ſo put together as to effectuate the 
intent. In Haws v. Haws, 3 Ath. 524 it is laid down that 
if words are ſo inconſiſtent that they cannot ſtand or be 
reconciled together, the Court mult reject thoſe words which are 
leaſt conſiſtent with the intention of the teſtator. The intent 


here was to give to each an uſable intereſt, as it is a ſum of mo- 
ney which reſolves between them. William Baynton's petition 
of re-hearing was therefore as to this point diſmiſſed. 
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R. M. by will 
gave an eſtate 
to his wife 
for life, and, 
if there 
ſhould be no 
iſſue between 
them, to de- 
fendant, 
charged with 
two ums, to 
be paid to NM. 
B. and V. R. 
atterwards 
M. B. being 
dead, by co- 
dicil he or- 


dered the le- 


gacy to her 
to be paid to 
V R. and 
A. B. . R. 
died, living 
the wite, the 
charge was 
veſted and 
tranſ{miiiible, 
to his re pre- 
ſentatives. 


CASES ARrGUeD AND DETERMINED 


Michaelmas Term 
22 Ges. 3. N90 


DawsoNn againſt K ILILEr. 


R. CHARD Mitchell, M. D. by will of the 18th January, 1766, 
gave the premiſſes to his wife for life, and, if there ſhould 
be no iſſue between them, then to the defendant, charged 

with 100./. to William Ranſcombe, and 100 l. to Martha Bull, 

to be paid in ſix months after the deceaſe of his wife. Afterwards, 

Martha Ball being dead, the teſtator by a codicil, reciting that 

{he was ſo, gave 50/7. of that 100/. to Milliam Ranſcombe, and 

50 l. thereof to Anje/m Beaumont, Eſq; to be paid at the time 

when Martha Ball would have been entitled to receive it, if {he 

had lived; William Ranſcombe ſurvived the teſtator, but died in 


the hfe-tume of the wife, making the plaintiffs his executors, 


who, after the deceaſe of teſtator's wife, filed this bill for the 
{ſums of 100 J. and 50 /. 


Mr. Scott (for the plaintiffs), — The intereſts were veſted at 
the death of the teſtator, and the payment poſtponed, only on 
account of the circumſtances of the eſtate. The intereſt in the 


money was as preſent an intereſt as Killet's reverſionary eſtate. 


This does not 1mpeach the rule of Bond v. Brown, 2 Ch. Ce. 
165, or of Paulet v. Paulet, 1 Vern. 204, 32 1.—In this cafe, 
the intereſt veſted, and the payment was poſtponed, not on 
account of the perſon to take, but that the wife might enjoy 


the whole during her life. As the land is charged, the charge 


mult be paid. The caſes where the rule applies as to the money 
ſinking are in reſpect to portions only. —Buclley v. Stanley, 
cited in King v. Withers, Foreſt. 119.—Cooper v. Scott, 3 Wil. 
119.—Wifon v. Spencer, 3 Wms. 172.—King v. Withers, F orefl 
117.—3 Ws, 414.— The caſe of Hall v. Terry, 1 All. 

4 502. 


* — — —_ An FY £A_ PR 


in TjE COURT or CHANCERY. 


* 502, is much mit- ſtated. — The diſtinction is recognized 
as a good one, Louiber v. Condon, 2 Ath. 127. 130.—Hoagfon 
v. Rawſon, 1 Vezcy, 44- The circumſtance of the expreſs charge 
upon the land will vary it from Hall v. Terry. This 
legacy would have been payable out of perſonal eſtate. The caſe 
of Hutchins v. Foy, Comyns, 716. is in point; there it is ſaid 
the ſame will which veſts the remainder veſts it with the charge 
—it muſt be taken cum onere—Foy might deviſe it therefore 
he muſt have a preſent intereſt. In Hodgſon v. Ratoſon, ſpeak- 
ing of this caſe, it is ſaid it veſted with the remainder. $0 
was the caſe of Sherman v. Collins, 3 Atkyns 319. —The caſes 
of * Feal v. Titchener, before Lord Bathunſt. 4th of July, 
1771,—Þf Clarke v. Roſs, 22d November, .1773.— | Kemp v. 


Davy, 


* JE aL, and others, againſt TicHeEnNE R.—Henry Shove, by will zoth of April 
1750, deviſed two houſes to his wife for life, and, immediately after her deceaſe, to the 
defendant Edward Tichener, in fee, he paying thereout to the teſtator's couſins H. 
Thornton and Themas Thornton, 20 l. a- piece, within three months after the death of his 
wife.—The teſtator died May 1752, and his wife entered. Thomas Thornton ſurvived the 
teſtator, and by will gave the legacy of 201. to the plaintiff Thomas Jeal, but appointed no 
executor. Thomas Feal obtained adminiſtration. Henry Thornton ſurvived the teſtator, and 
died in 1758, inteſtate ; adminiſtration was granted to the plaintiff, Elizabeth Beaumont. 
The teſtator's widow died in O&ober 1767, Edward Tichener entered. Inſiſted by de- 
fendant, that as the Thorntons died in the life of the wife, the legacies were not payable. 
Lord Chancellor declared the legacies of 20 J. a piece to Henry Thornton and Thomas 


Thornton, veſted and tranſmiſſible to their repreſentatives, and a charge on the premiſles 


deviſed to Tichener. 


+ CLarkz againſt Ross,—F. D. Maſon deviſed real eftate to truſtees, to the uſe of 
T. S. Maſon for life, remainder to truſtees, c. remainder to his firſt and other ſons, in tail 
general, remainder to daughters, in tail general, remainder to his wife for life, remainder 
to captain Alexander Wilſon, his heirs and affigns for ever, with proviſo that Alexander 
Wilſon, or his heirs, if he or they ſhould actually come into poſſeſſion by virtue of 
the limitation in the will, ſhould pay to his daughter Elizabeth I ilſon, 2, ooo I, and the 
teſtator did thereby charge all the premiſſes with the payment of the ſaid ſum of 2, ooo J. 

to the ſaid Elizabeth Milſen, at the end of two years next after the ſaid Alexander Wilſon, 
or his heirs, ſhould come into poſſeſſion as aforeſaid, Teſtator died, T. S. Maſon ſur- 
viving, who entered, and died 27th March, 1760, without iſſue, but, by virtue of a power 
in the will, appointed the whole eſtate to his wife for her jointure-—She, on his death, 
entered, and enjoyed till 1769, when ſhe died. In 1750, a commiſſion of bankruptcy 
iſſued againſt Alexander Wilſon; Roſs was choſen aſſignee. On the death of Elixabeth Ma- 
Jon, the reverſion in fee-ſimple veſted in Roſs, and he entered and enjoyed two years. 
Elizabeth Wilſon in 1737, married William Drajer, and died in 1743; William Draper 

died in 1759, and made a will, and appointed the plaintiff executor, who was alſo admi- 
niſtrator of Elizaleth Drater. Lord Chancellor decreed the legacy to be raiſed with in- 
tereſt, from the end of two years after Ro/s came into poſſeſſion. | 


Kk ur againſt Davy,—Sir John Kemp, baronet, by his will dated 26th of March, 


ſame 


1751, after directing that all his funeral expences and debts ſhould be paid, charged the 
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aſſigns, to raile thoſe additicnal legacies, by any mortgage, cr mortgages, of the whole cr 


CASES ARGUED AND DETERMINED 


* Davy, 1774, are to the ſame purpoſe.—As to the codicil—If the 
will ſhews the teſtators' intent, it will be difficult to find evi. 


dence 


ſame upon all his real and perſonal eſtate, and, ſubje& to ſuch payments, and to ſuch 
legacies, annuities, and other out-goings, as ſhould by his will, or by any other, means, be 
created or made by him, or to which the ſame then were, or ſhould at his death be any 
otherwiſe liable; he gave all his real and perſonal eſtates unto his wife Elizade1,, ſince 
deceaſed, and the defendant Elazer Davy, their heirs, executors, and adminiftratgr,, 
upon the truſts, and for the purpoles after mentioned. And reciting that his brother, th. 
defendant Benjamin Kemp, was intitled to two annuities of 60/7. and 27 J. payable during 
his life, out of his eſtates, he directed his truſtees to pay them, and then gave to his wife 
an annuity, or clear yearly rent-charge of 350/. for life, to be paid out of the rents, iſfues, 
and profits of his ſaid eſtates; and bequeathed to her the ſum of 500 J. which he directed 
ſhould be raiſed, and paid to her within three months after his death; bit in caſe ſhe re. 
fuſed to accept theſe in full ſatisfaction of all her claims out of his real and perſonal eſtates, 
they were to ſink into his eſtate : and after giving her ſome ſpecific legacies, he gave unt 
Priſcilla Merry, one of the plaintiffs, an annuity, or clear yearly rent-charge of 501. for 
her life, payable to her, or her aſſigns, out of the rents and profits of his ſaid eſtates; and 
to the defendant Martha Short, a like annuity or yearly rent-charge of 20/.—He then alſo 
directed that his ſaid truſtees ſhould, out of the rents and profits of his ſaid eſtates, pay, or 
allow to ſuch perſon, as ſhould maintain his nephew Jobn Kemp, ſuch ſums of money 2 
they ſhould think fit, not exceeding the yearly ſum of 80“. until the age of 17, and from 
that time until he ſhould attain the age of 21, not exceeding 200. a year. And 
he alſo directed that his truſtees ſhould pay, or allow to ſuch perſon as ſhould maintain the 
plaintiff Mary Kemp, ſuch ſum or ſums of money as they ſhould think fit, not exceeding the 


yearly ſum of 401. until the age of 18. And gave her 1,500/. to be paid to her on her 


attaining her ſaid age of 18 years; and, in caſe the ſhould happen to die before attaining 
that age, he directed, that the ſaid legacy ſhould ſink into his eſtate, and ſhould not be 
tranſmiſſible to the perſonal repre;entative, And he directed that his truſtees ſhould, out of 
the ſaid rents and profits, pay, or allow to ſuch perſon as ſhould maintain the defendant 
Simon Adams, ſuch ſum or ſums as his truſtees ſhould think fit, not exceeding the yearly 
ſum of 40/. until the age of 24. And after he ſhould attain the age of 18, and between 


that time and his attaining the age of 24, the teſtator directed his truſtees to pay him ſuch 


further ſums as they ſhould think fit, not exceeding 200/. and the teſtator gave to the 
ſaid Simon Adams, 1,000/. to be paid to him at his ſaid age of 24; but in caſe he ſhould 
die before attaining that age, the teſtator directed that the ſaid legacy ſhould fink into bis 


eſtate, and not become payable. He alſo gave Adams a choice of one of his livings, in calc 


he ſhould become a clergyman. The teſtator then gave to the ſeveral perſons therein 
aftermentioned, the ſeveral ſums of money therein aftermentioned, to be paid as ſoon 25 
might be after his deceaſe, for mourning : amonglt theſe perſons were his ſiſter EiIxa 
Kemp, Jane Blois, the defendant Martha Short, and his brother the defendant Sir Berjamin 
Kemp.—And he gave a legacy to the defendant Davy, for his trouble. The teſtator ap- 


pointed his ſaid wife and him executors; and in caſe his nephew Jehnx Kemp ſhould attain 


his age of 21, he directed that his ſaid wife and the defendant Davy, or the ſurvivor cf 
them, ſhould convey all his real and perſonal eſtates, to hold unto his ſaid nephew, his 
heirs and aſſigns, ſubject to ſuch of the ſaid annuities as might be then ſubſiſting, and fuch 
debts, legacies, and charges, as might then affect his eſtate. And in caſe his ſaid nephew 
ſhould depart this liſe before he ſhould attain the ſaid age of 21, he gave the ſeveral further 
additional legacies aftermentioned, (v.) to his wife 2,c00/. to his ſiſter Fane Blois, 1,000/, 
to his ſiſter Martha Shert, 1,000/. to his filter Eiizalcth Kemp, I, cool. to the defendant 
Sir Benjamin Kemp, 5001. and to defendant Davy, 5co7. and he directed thoſe ſeveral * 
gacies ſhould be paid and payable within ſix months next after ſuch the death of bis ſaid 
nephew under the age of 21 years, and directed and im powered his truſtees, their heirs and 


a com- 


IN THE COURT or CHANCERY. 


* dence of the contrary in the codicil. Mariba Ball's legacy 
lapſed in the time of the teſtator—his ſaying, in the codicil, that 
it ſhould be paid to the perſons ſubſtituted, at the time it ſhould 


have been paid to her, is the ſame as if he had ſaid, to be paid at 
ſix months. 


Mr. Mitford (on the ſame fide) cited Maſon v. Marſhall, 26th 
February, 1774. G. T. gave an eſtate to one for life, remainder 
to Marſhall in fee, and to his niece 500/. out of the eſtate, and 
went on, © And I charge and make chargeable the eſtate with 


the 5001.” The legatee died in the life-time of the tenant for 
life, and Lord Chancellor decreed the legacy to be raiſed. 


Mr. Madocks (for the defendants), — The firſt legacy of 100% 


will ſtand on the general rule of the Court—The other on a 
| ſeparate ground. This is a general charge of a legacy on a 

reverſion. It is ſaid the legacy will veſt with the reverſion. 
Hall v. Terry was determined on the ground that the time of the 
gift and of the payment were the fame. Paze/ey v. Edgar, 17767, 
on the principle, that the legacy veſted with the reverſion. In 
May v. Andrews at the Rolls, Thomas Gollop deviſed real and per- 
ſonal eſtate to his wife and truſtees to ſell in order to pay debts, 
and to place out the reſidue at intereſt, to pay the dividends to 
the wife for life, remainder over to Thomas Gollop, ſubject to a 


a competent part of his eſtates thereby deviſed to them, and ſubje& and chargeable in 
manner beforementioned, And ia caſe of the death of his ſaid nephew under the age 
of 21, and in caſe the plaintiff Mary Kemp ſhould attain her age of 21; then he gave, 
deviſed, and bequeathed all the reſt and reſidue of his real and perſonal eftate, unto and 
to the uſe of the ſaid plaintiff, Mary his niece, and her heirs, executors, and adminiſtrators, 
for ever; and directed his truſtees to convey and aſſign the ſame accordingly; and he de- 
fired his truſtees, when and as often as any ſavings out of his eſtate ſhould amount to a 
competent ſum, to apply the ſame in diſcharge of ſuch debts, charges, and incum- 


brances affecting his eſtates, as they in their diſcretion ſhould think fit. 


The teſtator 
died 27th of November, 1761. 


Elizabeth Kemp his widow died 27th of February, 1768, 
having made a will, of which the defendants Davy and William Mann Godſchall are the 
executors.— Elixabeth Kemp, one of the ſiſters, died in the beginning of the year 1763, 
the defendant Davy is her perſonal repreſentative Jane Blois, another ſiſter, died in 
April, 1766, and the defendant Dawy is the executor of her will. Sir John Kemz, the 
nephew, died on the 16th of January, 1771, unmarried, an infant of 16 years, leaving 
the plaintiff Mary Kemp his heir at law. The bill was brought by Mary Kemp, the 


infant, and her mother, and her ſecond huſband, for an account of the perſonal eſtate, 


and to have the incumbrances on the eftates diſcharged by ſale of ſufficient part of the 
real eſtate. Two queſtions were made in the cauſe, one quite out of the preſent caſe, the 


other, whether as the teſtator's widow, his liſters, Elizabeth Kemp and Fane Blois, though 


they ſurvived the teſtator, died in the life-time of Sir John Kemp the nephew, their per- 
tonal repreſentatives were entitled to the additional legacies given them on the contin- 


gency of Sir Jobn Kemp the nephew dying under 21.— The court held that they were 
veſted intereſts, and tranſmiſſible to the repreſentatives. 


+ See this caſe ſtated poſt. 191 7. 
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exception. The rule is laid down as to land, in Bond v. Bron, 


thought to be too much ſtrained, and therefore not much relicd 


CASES ARGUED AND DETERMINED 


* charge of 50 l. each, to Mrs. Strudwicke and another daughter 
of the teſtator. One of the daughters died before the huſband. 
and a bill being filed for her 50 J. Sir Thomas Clarke decreed tha 
the legacy was loſt, being out of a mixed fund, which was to be 
conſidered as if it was out of land. — Lord Camden affirmed the 
decree in 1768.—This is a legacy to take place fix months after 
the death of the wife. If the legacy veſts when the reverſion veſts, 
yet if there is any contingency to ſhew that the legacy is not to 
take place, it ſhall not be tranſmiſſible. Prow/e v. Abington, 
1 Ath. 482. The legatee cannot tranſmit the legacy unleſs he 
was of the deſcription to take it. The teſtator meant the legatee 
ſhould ſurvive the wife in order to take. This argument is not 
ſo ſtrong, as to the firſt legacy, as it 1s to the lapſed legacy. 


Mr. $Stainſby (on the ſame ſide,)—In Kemp v. Davy, the Lord 
Chancellor declared it was an exception to the general rule. The 
general rule is with us, they muſt bring themſelves within the 


juſt before Paulet v. Paulet. So in mixed funds, in Prowy+ v. 
Abington, the Court would not marſhal aſſets. Ihe reaſon is, 
that the civil law court and this Court might be congruous in 
their determinations. In May v. Andrews, Lord Camden aid, 
though it was a mixed fund, the legacy ought not to be raiſed, 
The reference in the codicil to the will is the ſame as if, in the 


will itſelf, the legacy had been given over, and muſt be if the 
ſurvived the wite. 


Lord Chancellor, —If the time when the legacy is to be paid is 
attached to the legacy itſelf, as for inſtance to A. B. at the 
age of 21, it makes ſuch a deſcription of the perſon who 1s to 
take, that if the perſon does not ſuſtain the character at the time, 
the legacy will fail. But if the legacy be to A. B. and that it 
{hall be payable at 21, the deſcription is ſatisfied, and the reſt 
refers to the payment only. This is the rule as to legacies out 
of perſonal eſtate. In the caſe of land another rule has taken 
place, and, at firſt, univerſally, and without any diſtinction, 
that, being a condition, the money is not payable unleſs the 
whole condition is complied with. This rule has long been 


upon in the later caſes ; but another diſtinction has been thought 
of, that the condition referred to the circumſtances, either of the 
perſon, or of the eſtate. Where it applies to the circumſtances 
of the perſon to take, as in the caſe of a portion, the Court has 


conſtrued 


in Tur COURT or CHANCERY. 


#*conſtrued a ſum ſo given to be ſo connected with the purpoſe 
for which it was given, that it was not intended to be given for 
any other purpoſe ; ſo that the purpoſe failing, the land ought 
not to be charged. There has been another point alſo taken 
into conſideration, whether giving the money directly, payable 
at a certain time, ſhall make the time ſo eſſential as to annihilate 
the gift, if it does not concur, or it ſhall be a gift in præſenti, to 
be paid at the future time.—There is a long ſtring of caſes to 
this purpoſe which eſtabliſh the rule, that where a legacy is given 
out of a particular fund, with a reference to the time when it 
ſhall veſt in poſſeſſion, as for inſtance to B. with a charge to C. 
it is a diftribution of the fund between the perſon to take in 


preſent and him who is to take in future, and the gift to C. 


veſts immediately. This is a devile after the death of the wife 
to Killet, and the teſtator charges the eſtate of Killet (meaning 
the intereſt of Killet in the eſtate) with the ſums in queſtion, 
which diſtributes the eſtate between Killet and the legatees. 
Upon the death of the teſtator the remainder veſted in Xl, 
and, the moment it veſted in K//et, the charges veſted in thoſe 
to whom they were given. It is ſaid the codicil varies the con- 
ſtruction, I cannot ſee how it does. The teſtator takes notice 
that the legacy to Martha Ball was gone, and gives it to the 
others, at the ſame time that ſhe would have taken it had ſhe 
been alive. He was taking notice of a legacy which was to veſt 
at his death, but not to be paid till a future time, and only di- 
res that it ſhall be in /atu quo it would have been in caſe of 
her living. He did not mean to change the form of the legacy, 
it was purely transferred to other names, to be demanded by 
them when it might have been by her if it had not lapſed. 
The legacies of 100/. and 50/. muſt therefore be raiſed for 


the plaintiffs, with intereſt from ſix months after the dcath of 


the wife f. 


* The caſe of TuxsTAL againſt BRAKE, Zaf. 1753, Canr. (in giving judgment 
upon which, Lord Hardwicke conſidered the former caſes and the principles. upon which 


they had been decided) being no where in print, the reporter thought a note of it would 


de acceptable to the profeſſion. 


The teſtator deviſed an eſtate of 1117. per annum to one of his ſiſters and co-heireſſes, 
paying 100 J. per annum, clear of all deduftions and impoſitions whatſoever, to his wife dur- 


ing her life; and within 12 months after her deceaſe, to pay ſeveral legacies to the value of 


near 2, oo0 J. Legatees to the value of 1, 69 /, ſurvive:! teſtator but died before the wife. 


The queſtion was, whether the legacies are lapſed or tranſmiſſible to executors, as veſted 
legacies ? | | 


L ORA » 
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1781, 
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CASES ARGUuteD AND DETERMINED 


Loxd Harpwicke, Chan. This cauſe ariſes upon the head of caſes in tj, 
Court, that are extremely various, and extenſive, and which it may be pretty difficult to je. 
concile together, I cannot but think, after all, that if the. Court ſhould determine this to be 
ſunk into the eſtate, it would be a very hard caſe, and contrary to the intention of the teſtator. 
It appears manifeſtly to me, he intended to make proviſion fora child, in caſe there ſhould he 
any, and if no child, then he intended a proviſion for his ſiſter, who was one of his co- heirs x 
law, and there is a clauſe, which has not been taken notice of at the bar, which, tho' it doe; 
not afford a ſtrong argument, yet it is a little material in this caſe, He ſays, provided my 
wife ſhall be privement enſeint of one or more child or children, if ſuch child ſhall attain 2 
or marriage, then I do hereby revoke the legacies by me given. 


It is truly ſaid, at the bar, that it is the general rule of this Court, where legacies are tg 
be raiſed out of land, and the legatee dies before the time of payment, it is a lapſed legacy 
upon the foundation of Pawlet's caſe. 


But that rule is liable to ſeveral exceptions according to the circumſtances of many caſe: 
cited upon thoſe occaſions, which make a diſtinction between portions given by a parent 
to children, or where given by a collateral perſon. The Court will conſider the intention 
of the teſtator, for, in the caſe of portions to children, the Court conſiders the very pur. 


| Poſe for which ſuch portion is given, and if the child dies before ſuch portion is wanted, it 


will fink into the eſtate for the benefit of the heir, (2 Yern. 439 Ch. Pre. 195). 


King and Withers, (Forreſt, 117.) was the caſe of an additional portion, and it was a 
ſtrong caſe to make that payable. 


There are other caſes where the Court has laid ho! dof particular circumſtances in a will, 


ſo as to take it out of the general rule, and decree it according to the intention of the 


teſtator. 


Lowther and Condon, 2 Ath. 180. has been cited : I do ae think it 15 applicable to 
either ſide. | 


In this caſe, there are two particularities. It is directed to be paid to the daughter, 
her executors, adminiſtrators, or alſizns : another circumſtance was, the teilator had 
in one particular event on which the moiety of the portion depended, exprefsly directed, if 


that daughter did not attain her age of 21, her portion ſhould go to the ms, and not {ink 
into the eſtate for the benefit of the heir at law. 


Another caſe was mentioned { Hodgſon and Rawſon, 1 Vex. 44.) it is, in the ſtate of the 
caſe, as near to this caſe as one caſe can be to another, and held to be tranſmiſſible. 


'The caſe much relied upon by the defendants, is Hall v. Terry, (1 At. 502.) I looked 
into my notes of it laſt night, and there the whole of the gift depended upon the time 


of payment. If the gift is only with a direction to pay, the Court will not look upon it 


as a veſted, legacy. 


The next is Bradley v. Poauell, by Lord Talbot ( Forreſt 193.) I have a great opinion of 
his judgment, but yet if I had then heard that caſe, 1 ſhould not have been of that opinion, 
for I think it a very hard caſe, 


Conſider this upon the plan of this will. —The teſtator clearly intended, if he left no 
child to provide for the other branch of his family. It is impoſſible to ſay, here is not 
ſufficient to pay the legacy, for here is an eſtate of 111 J. fer annum, which would ſell for 
a conſiderable ſam of money, and he certainly intended that for the other branch of this 


family 


1 Win,, , , te 
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family, the children of his other filter therefore their repreſentatives are entitled 
to it. 


I think I may go further than 3 Co. Beraſton's caſe, notwithſtanding what has been 
objected, according to the doctrine laid down in MWiilock and Hammond, (Cro. Eliz. 
204.) Although in the caſe of a will the word paying makes a condition, the law will 
conſtrue this unapt word to a limitation: for if it ſhould be a condition it would deſcend to 


the eldeſt ſon, and would be at his pleaſure, whether his brothers or ſiſters ſhould be paid or 


or not ; therefore it was adjudged the law would conſtrue it a limitation, and to 
amount to as much as if he had made a deviſe to his eldeſt ſon till he ſhould make default 
of payment, of which the younger ſon might take advantage. 


According to the reaſoning of theſe caſes, it cannot be conſidered a condition, but a con- 
ditional limitation. | 


But here the co-heir might bring an eje&menr for a moiety of the eſtate for non-payment, 
end a moiety of this eſtate will be ſuſſicient to pay all the legacies; therefore this is dit- 
tinct from the other caſes, as here is a remedy at law, 


HaxnzincToN Executor again// Du-CHATEL Executor. 


HE late Lord Rochford, being groom of the ſtole to his 
Majeſty, and, in conſequence of that office, recommend- 

ing pages of the preſence, Ic. treated with the plaintiff 's teſta- 
*tor to recommend him upon a vacancy, on condition that he 
ſhould grant two annuities, one of 100 J. to St Ferro! the defend- 
ant's teitator, who had been Lord Rochford's travelling tutor, and 
was then a bond creditor of his Lordſhip for 600 J. and the other 
of 40 J. to another perſon. An action being brought upon the 
annuity bonds by defendant's teſtator for the arrears of the 
annuity of 100 /. the plaintiffs filed their bill for an injunction. 
The defendants had demurred and the demurrer had been over- 
ruled, and upon the motion to continue the injunction upon the 
merits, the anſwer being put in; it was argued on the part of 


Perpetual in- 
junction 
granted a- 


gainſt a bond 


for the pur- 
chaſe ot an 
office, upon 
the public 
policy of the 
law, although 
the office was 
not within 
the ſtat. 5 

& 6 Ed. 6. 


[*r25] 


the plaintiffs, that this bond was pro turpi: cauſa; that Lord 


Rochford having a confidence placed in him by the king, had 
abuſed that confidence, by felling his recommendation ; and, 
upon the public policy of the law, ſuch an agreement ought not 
to ſtand. On the other hand it was argued that it was allowed 
this was not an office within the ſtat. of 5 & 6 Ed. 6. * that it was 
merely an office reſpecting the King's private, not his public, 
character; and that if it was turpis contractus that might have 
been pleaded at law. 


* Law v. Law, Ca. temp. Talbot, 140. was an office within the ſtat. 5 H 6 Za. 6. 
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HanincTON 
againſt 
Du-CA- 
TEL. 


CASES ArgGvred aAnD DETERMINED 


Lord Chancellor expreſſed his doubts, whether it might not 
have been brought upon the record at law, by a plea, and made 
a defence there to the action, but thought that not a ſufficient 
reaſon to prevent his interpoſition, the court of law never having 
determined that it could be ſo brought there as a defence. He 
then, admitting that it was not within the ſtatute of Ed. 6. but 
treating it as a matter of public policy of the law, and ſimilar to 
marriage brokage bonds, where, though the- parties are private 
perſons, the practice is publickly detrimental, ordered the in- 
junction to be continued till the hearing. 


er r a w mW — HB TT _ 


Upon the hearing February 5, 1783, the injunction was ordered 
to be perpetual, 


C. having 
made an in- 
ſurance for 
the benefit of 
the plaintiff's 
teſtator, left 
the policy in 
the hands of 
the broker 
(he being a 
creditor of C.) 
C. becoming 
a bankrupt 
the aſſignees 
refuſed to de- 
liver up the 
policy, in- 
fiſting that 
this was a 
leaving the 
policy in the 
hands of 
bankrupt 
within the 
ſtat. of 21 
Zac. 1. but 
determined 
that it 1s not. 


[*126] 


bill. 


FALKE NER Exccutor of CROW DER againſt CASE 
and others. 


N the roth of Abril, 1777, Cafe the bankrupt having aſſign- 

ed a veſſel (in conſideration of a debt then due) together 

with the policy of infurance upon it, to Crowder the *plaintiff's 
teſtator, covenanted that he would keep up the inſurance. The 
veſſel being then at ſea, roth July, he made a policy of inſurance 
in purſuance of his covenant, but the broker being a creditor of 
Caſe, would not part with the policy, and Caſe conſented it ſhould 
remain with him as a pledge for his debt. The aſſignees having 
ſatisfied the broker, inſiſted that the broker being the agent of 
Cafe, and having the policy in his cuſtody, it was a leaving by 
Crowder in the poſſeſſion of the bankrupt within the ſtatute of 
21 Fac. 1. c. 19. and therefore was liable to the commiſſion, 
and refuſed to deliver it to the plaintiff, who thereupon filed this 


Lord Chancellor, —If the queſtion were concerning a bond, or 
any other choſe in action, in the poſſeſſion of the bankrupt, it would 
be within the ſtatute 21 Fac. from the caſe of Ryall v. Rowles, 
1Vezey 348.—There is no difference as to pawns, whether the 
goods have been in the poſſeſſion of the pawnor, or come into 
the poſſeſſion of the pawnee. So, where there is a lien there 10 
no difference whether the ſpecial property be by the act of the 

4 | | I pawnor 
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pownor or any other way. Then, ſuppoſe there was no ſuch 
ſtatute. In this caſe, there is no doubt the plaintiff obtained the 
property. When Caſe made the aſſignment, Crowder acquired 
the property, and had a right to come here for the ſpecific per- 
formance. Whatever binds the property in the hands of the 
bankrupt, binds it alſo in the hands of the aſſignee. Therefore, 
fit ſtands clear of the ftatute, Crowder is in the caſe of the 
bankrapt whilft folvent. Then as to the effect of the ſtatute, if 
any perſon ſhall leave property in the hands of the bankrupt, it 
ſhall be fraudulent. Then, was the intereſt of the bankrupt, 
within the words, “ goods and chattels?” I ſay yes. Were they 
goods and chattels reſiding with the bankrupt? What was the 
bankrupt's intereſt ? An equitable right to redeem Berkley the 
broker. He parted with that right. The bankrupt, whilſt ſol- 
vent, aſſigned over the whole to Crowder. The objection is, that 
he did not deliver the goods, but he had no property to deliver, 
it was only an equitable right. Every ſhade of intereſt was veſted 
in Crowder before Caſc's bankruptcy, therefore nothing reſided in 
the bankrupt. The ſtatute ought to be conſtrued a jus pgſiti vum, 
and it is in that view that it is impoſſible to qualify Crowder as 


having left the property in the hands of the bankrupt. The con- 


ſtruction has been carried further, as where ſhips are at ſea, and 
a ſymbolical * poſſeſſion only can be given, that has been 
thought ſufficient. This is a much ſtronger caſe than that. But 
it 18 argued that it would have been proper for Crowder to have 
given previous notice; and there might have been cafes in 
which the neglect of ſo doing would have injured his ſituation, 
as if Berkley had delivered the policy to Caſe, Crowder would 
have had no remedy. If it be right to ſtrain the ſtatute in any 
caſe to effect its intention, this is too flight a one, the notice 
would have been only between Crowder and Berkley. Where the 
perſon poſſeſſing an equity aſſigns it, there is no property remain- 
ing in the aſſignor. 
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CASES ArGveD AND DETERMINED 


1781. 
— 
Mook k againſt Mookxk. 
A will is HE. teſtator left a teſtamentary paper—which was eſta. 
22 woes bliſhed by the eccleſiaſtical court“ I give all in Sufilk, 


« in oe. „ to R. Moore, Eſq; (the plaintiff) and heirs I give to R. Moore, 
* . « Eſq; all my goods and chattels in Shot. The teſtator had 
3 . 18 goods and chattels in Svfo/k, and alſo in other counties, and, in a 
de al t-ſtaror's drawer at his houſe in Sf, was found a bond, which the plain- 
Aa. in 3% tiff claimed as goods and chattels in Sf, and, upon the de- 

fendant the reſiduary legatee refuſing to deliver it, filed this bill, 


The queſtion was, whether the bond paſled ? 


Mr. Kenyon for the plaintiff, - By a deviſe of all the teſtator's 
goods a bond will paſs, 1 Wms. 267. A bond is bona notabilia in 
the dioceſe where it is, 1 Rolle Abr. gog. 


Mr. Holliſt on the ſame ſide, - Goods by the civil law mean 
every thing, as chattels do at common law. Here is nothing to 
reſtrain the generality of the term. It is admitted the teſtator had 
many other goods and chattels in Sh, but why ſhould the 
Court reſtrain the generality of the conſtruction ? 


Mr. Scott (on the ſame fide), — This is unqueſtionably an 
argument upon the intention of the teſtator. The word goods 
will include bonds, leaſes for years, and all other perſonal pro- 
perty ex vi termini, unleſs there is ſomething in the will to re- 

| ſtrain the conſtruction. It is not ſaid in any one book, that 
[*128] goods do not mean obligations, except 1n Calye's caſe, 8 Rep. 33 
which was an adtion againſt an inn-keeper, and Dyer 5. b. which 
grounds that opinion in 2 Rolle Abr. 58.—In Kelſett v. Michel 
ſon, cited Dyer F. b. (in the margin) the Court held that by 
omuid bona & catalla obligations paſled, againſt Fenner, who in- 
ſiſted the wax and parckment only paſſed, not the duty. The 
bond is bona notabilia in the dioceſe where it happens to be—and 
paſſed to the wife by the deviſe of all goods and chattels, in the 
caſein 1 ms, If bonds will not paſs, why ſhould leatcs for 
years? 1 £9. Abr. 199. 


Mr. Solicitor Generol for defendant, - By goods and chattels 


in an houſe, could any body mean a bond in a bureau? Bills of 
| exchange 


in TE COURT or CHANCERY. 
exchange would not paſs}, though they are not bona notabilia but 


merely perſonal, ſo of records; judgments, which are bona nota- 


tilia, would they paſs by the words goods and chattels in Mid- 
dleſex ? 8 Rep. Calyes caſe, Dyer 5. b—Channel v. Robotham, 


Yelv. 68.—By Chapman v. Hart, 1Vezey 271. Bonds or choſes in 


ation will not paſs by the words goods, c. in an houſe. 
Mr. Spranger (on the ſame fide) cited Stwinbrirne 475. 


Lord Chancellor, —If this caſe is to be decided without fur- 
ther enquiry, we mult take it for granted the bond was in the 
houſe, that the teſtator had other goods and chattels in the 
houſe, and goods and credits elſewhere. Under the inſtrument, 
R. Moore claims the bond as a ſpecific legacy, and the queſtion 
is, whether, from the context, it can paſs. As to the point of 
conſtruction; the Court conſtrues legacies according to the canon, 
not the common, law. It is argued that bona include all credits, 
as well as chattels, at common law, and that the words a!! g 
and chattels will paſs bonds and all credits. The true point 1s, 
whether the context will qualify the meaning of goods and 


1781. 
— 
Moores 


again? 
Niouk ets 


chattels. Whenever words are uſed in an inſtrument it is a good 


rule to ſay, they ſhall be conſtrued agreeably to their legal 1enfe. 
In order to conſtrue them otherwiſe, there muſt be ſomething 
to ſhew that they are uſed in a leſs technical meaning. This 
is to be ſhewn by the perſon who claims under the particular 
ſenſe. 1ſt, It has been argued, that the words do not mean 
credits, —I think they do. 2dly, That the words, when local, 
do not imply them ; and, with reſpect to ſpecialties, that they 
have no locality.— The queſtion is, whether this peculiar kind 
of credits has that ſort of locality which was within the idea of 
the teſtator. This is not a ſolemn codicil, but requires there- 
fore a more favourable conſtruction. The ſentences are mangled 
and imperfect. It is contended, that this ſort of credits has 
locality, becauſe the law has made it bona notabilia. But it is 
doubtful whether the court Chriſtian having thought it ſuffi- 
ciently local for that purpoſe, is enough to make 1t local as to 
this. If the queſtion hung more in doubt than it does, I 
| thould be obliged to follow Lord Hardzwicke's cafe (Chapman v. 
Hart.) The judgment there goes clearly to this caſe.—He has 
<ompared bank - notes to money. Choſes in action have no 


+ Sed wide 2 Dar, Atr, 401. 
V a | * 
OL. J. Mm locality, 


( 129] 


r , 


Coe 


— — 


—— 


My” ene ww - 
r - 


4 . _— OE 2 o 
e 3 » 
0 — " 
Wi — + S Way TGA. ie. Doron  £ 
— 
= 


—— —— — - 2 
- == — — — 
— 


"vo —_— 


= Di oo == 


” = Game DC 


— 


and judgments in the ſame manner—lIt would be too much to 


Bona upon 
marriage 

to ſlecure 

300 J. (the 
wie's for- 
tune) to the 
Wife within 
one month 
after huſ- 
band's de- 
ceaſe. By 
will the huſ- 
band gave 
her 5001. 
pay able with- 
in ſix months 
after his de- 
ceaſe, toge- 
ther with 
other lega- 
ces, the be- 
queſt of 5 00l. 
15 not a ſatis- 
tation for the 
' 300/, ſecured 
by the bond. 


all his books, at his chambers in the Temple. At the time of the teſtator's death, there ver, 


he had removed the books into the country. One of the queſtions agitated in the cauſe, 


=wicke in the caſe of Chapman v. Hart, diſtinguiſhed between the cafes of goods in a houſe, 


CASES Ax ur AND DETERMINED 


locality, bonds have no more locality than other choſes in adi, 
otherwiſe than by drawing the juriſdiction of the eccleſiaſticy 
court: and the judgment, in that caſe muſt prevail. In this 
caſe, alſo, it has weight, that the houſe was given to the ſame 
perſon. Removal of goods for a neceſſary purpoſe, is not an 
ademption of a ſpecific legacy—But would you follow bonds 


argue it in that way. The authority of that caſe muſt go 6 
far as to include bonds with other cho/es in action as to thei 


want of locality. 
BILL DISMISSED,} 


+ In the caſe of Green v. Symonds, 27th of February, 1730, the teſtator by will gave to 
B. int. alia. all his goods, &c. in his ſtudy, except his books and writings; he gave to C. 


in his ſtudy, a confiderable ſum of ready money, and ſecurities for money, and plate; but 


.and which applies to the principal caſe was, whether B. ſhould take the money, ſecurities, 
tec. which were in the ſtudy, or the furniture only, The Lord Chanceilor held the 
money and plate to paſs, but not the ſecurities for money, they being che in ation adh, 
That the removal of the books annulled the legacy, becauſe a will of perſonalty ſhall only 
be conſtrued from the death of the teſtator. With reſpect to this latter point, Lord Hard. 


and in a ſhip; in the latter caſe, he held, that the removal was no ademption of the legacy; 
in the former it would, unleſs it was from neceſſity, as, removal of goods to ſave them from 
fire, which is no ademption, becauſe, in every caſe of ademption there muſt be ſomething 
'to ſhew a change of intent. 


Haynss oagainſ} Mico. 

1 PON the marriage of James and Suſanna Mico, in 1745 
the huſband gave a bond to truſtees in the ſum of 600/, 
conditioned to leave to the wife 300/. (being the wife's fortune) 
payable in a month after his deceaſe, in caſe the thould ſurvive 
him. By an indenture, after marriage, the huſband ſettled an 
houſe in Cork Street, Worceſter, to the uſe of himſelf for lite, re- 
mainder to the wife for life, which together with the 300. was 
to be in bar of dower. By his will, he gave to his wife 500! 
payable within fix months after his deceaſe, he gave her alſo an 
houſe in fee, the houſe in which they lived for life, and ſeveral 
other ſpecitic legacies, and died in 1773. In 1776 Suſanna died, 
and her will being litigated in the eccleſiaſtical court occaſioned 
the delay in bringing this ſuit, which was brought by the 1& 
preſentatives of Suſanna, againſt the nephew and reſiduary legates 
of Janies, for the two ſums of 5col. and 3oo!l. the ſole queſtion 
being 
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being, whether the legacy of Fool. was, or was not, a ſatisfaction 
for the 300/. ſecured by the bond. 


Mr. Madocks for the plaintiff, —The legacy and the ſum 
ſecured ſeem here to be under different circumſtances, and the 
Court never applies the rule of ſatisfaction, but where the legacy 
and the debts are of the ſame deſcription. This is Lord Cowper”s 
rule in Eg. Abr. 205.—Here it is not to be preſumed that the 
legacy was intended to be in ſatisfaction, for, by the bond, the 
money was to be paid in one month, and the legacy is to be 


paid in fix months. 


Mr. Kenyon (on the ſame fide)—lt is very difficult to find 
a reaſon why a man ſhould not be generous as well as juſt. —Lce 
v. 4 Aranda, I Vezey 1. is hardly applicable here, as the ſub- 
jet in that caſe was what fell by act of law; here it is an in- 
tended bounty. 


Mr. Solicitor General, for defendant, — The bond recites the 
marriage, the portion of 3oo/. and that the hulband had 
agreed to leave the wife 300/.—Atter giving her the 500/. 
and the ſpecific legacies, he gives the reſidue in large words to 
the nephew, and orders the other legacies to be paid in twelve 
months.——No caſe has been cited like this: It is not a legacy 
to a creditor for a ſubſiſting debt—the proviſion was to be ne- 
ceſſarily 300/. this is 300. and 200/. more, the 200/. is a 
bounty.—There are two caſes where the money was ſuffered to 
come by an inteſtacy, and the diſtributive thare was held to 
be a ſatisfaction: I cannot ſee the difference between that and 
giving it by will. —Here he does it in the terms of the engage- 
ment, for he leaves it her by will, which is ſtronger, Blaudy v. 


Widmore, 1 Wms. 324.— Lee v. d . 3 Ak. 4 9. —Clarke 


v. Sewel, 3 Ath. 96. 


Lord Chancellor, his has been argued upon a very different 
ground from the caſes in the books, and in ſuch a manner as 
to raiſe a new and more peculiar ground of deciſion. If this 
had been the caſe of a creditor in the life-time of the huſband, 
the circumſtances of difference would have been ſufficient 
againſt it as a ſatisfaction. The firſt caſes on the ſubject are 

thoſe where there were circumſtances to ſhew it to be the intent 
of the teſtator that the money ſhould be applied in payment, 


they 
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they did not reſt on the mere circumſtance of equality. In 
equity caſes (Pile v. Pile, 1 Eg. Abr. 204.) there is a caſe 
where evidence was admitted to prove the teſtator's intent t0 
encreaſe the portion. Afterwards the caſes took a different 
turn, becauſe the declaring it a rule of conſtruction of will, 
to preſume the intention of teſtators by conjecture, was held 
to be an unſound manner of interpreting ſuch inftrumeng, 
The Court adopted the rule of the common law, and took it for 
granted, that where the debtor gave the creditor an equal ſum, 


it was intended as a ſatisfaction.— This was carried to a remark. 


able length in Cranmer's caſe, 2 Salk 508. where the debt wa 
contracted ſubſequent to the making of the will, and the legacy 
was held by the Maſter of the Rolls to diſcharge it. That caſe 
gave the firſt check to the doctrine. It was reverſed upon an 
appeal on two grounds; firſt, that there was no implication 
of law that the legacy was a ſatisfaction; 2dly, that it was im- 
poſſible to give evidence of an intention to ſatisfy debts con- 
tracted ſubſequent to the will. From that time the ſtream 
turned, and has ſince gone in reſtriction of that idea, fo much 
as, even, to overturn the cafes which went before. If this had 
been a debt of ſuch a nature, I ſhould have thought the legacy 
could not have been a payment of the debt Il am not fo well 
ſatisfied with the manner of arguing the other point, many caſes 
have been cited which do not bear upon it. This is not a caſe 
where the party was indebted, he was only bound by a cove- 
nant to do a thing in future. It is fairly argued from the re- 
cital in the bond, that it muſt be taken as a covenant to leave 
her a ſum of money. The queſtion muſt therefore turn upon 
this legacy being, or not being, a performance of that covenant. 
The caſes under the ſtatute of diſtribution were determined in 
analogy to the rule of law, as to lands deſcending in performance 
of a real covenant. The circumſtance of it's not being to be diſ- 
tributed in that caſe in leſs than a year, and ſtill being held a ſa- 
tis faction, ſhews that the Court has little regarded mere formality. 
Then, where 1s the difference between that caſe and one in which 
the perſon bound to perform the covenant leaves a legacy by his 
will? Having contracted to leave her a ſum of money, and 
having actually left it, the queſtion is, whether he has not 
pertormed his covenant, although he might poſſibly mean to 
do a different thing. There are many caſes where the Court 


has difpented, in the performance of covenants, with circum- 


ſtances of this ſort. If the ſum had been the _ but pay- 


2 | able 
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# able at fix months, ſhe would not have been bound to accept 
it in that form, but could ſhe have infiſted that he meant not 
to perform his covenant, but to do a different thing? I cannot 
ſay that by doing a thing ſo nearly the ſame, he did not mean 
it as a performance of the covenant. He has done it, but with 
a variation, on account of which I am called upon, by the plain- 
tiff, to ſay he did not mean to perform his covenant. If the 
defendant had contended that the teſtator had performed his co- 
venant, by giving the ſpecific legacies, though it would reſt with 
the plaintiff to ſhew he did not, by them, mean performance, he 
might ſuſtain it from the great difference between the ſubjects; 
but they contend, on the other ground, that being bound by his 
covenant to leave her 300 J. and giving her more by his will, he 


meant it in payment of that, and it lies upon the plaintiff te 
prove that he did not mean ſo to do. However as there ſeems to 


be difficulty in the caſe, let it ſtand over till the firſt day of cauſes 


after term. 


When the cauſe came on again in purſuance of the above 
order, his Lordſhip expreſſed a change of opinion, in conſequence 
of which he decreed, finally, in favour of the plaintiff, that this 
legacy was not a ſatisfaction of the 300 J. ſecured by the bond. 
The Reporter was abſent, but is informed, that he confidered 
the ſubje firſt in the light of a debt, and held that, ſo conſider- 
ed, this legacy could not be deemed a fatisfation. He put the 
caſe of its being a bond to a ſtranger, it could not have been a 
payment. In the caſe of Clarke v. Sewel, 3 All. 96. Lord Hard- 
wicke laid down the rule, that where there was a difference, in any 
circumſtance, between a legacy and the debt, the legacy ſhould 
not be deemed a ſatisfaction ; therefore, in this caſe the debt be- 
ing payable in one month, and the legacy in ſix months, made 
a clear diſtinction, and repelled any preſumption of an intention 
in the teſtator to pay the debt: if he did intend fo to do, it was 
extraordinary he did not refer to the obligation. His Lordſhip 
diſtinguiſhed it alſo from the caſe of portions, where the father, 
being bound to make a proviſion, is conſidered as having, by the 
legacy, performed that obligation, and alſo from Blandy v. Mid- 
more and Lee v. q Aranda, where the wives having adminiſtra- 
tion, the fund was veſted in them before the time at which the 
covenant was to be performed, a circumſtance much relied upon 
by Lord Cowoper, in the former caſe, and concluded with repeating 
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and relying on the * circumſtance of the different times of pay- 
ment of the bond and the legacy f. 


+ A cauſe of Cantle and others againſt Morris and others was heard by the Lord Chus. 
cellor at a time when the Reporter was abient : as one of the queſtions comprized in it wa 
in ſome meaſure ſimilar to that in the preſent caſe, he has ſtated it here, from the caſes in 
the Houſe of Lords. 


Henry Merryweather and Ann his wife ſeiſed in fee-ſimple (in the right of Aux) of a moiety 
of lands in Haſſage and Norton, St. Philip, in the County of Somerſet, by indenture 4th 
October 1740, covenanted with truſtees to levy a fine to enure to the uſe of Henry Mern. 
aveather for life, remainder to Ann for life, remainder to Rachael Coles (ſiſter to Ann) for life, 
remainder to truſtees for a term of 1000 years, remainder to the right heirs of the ſurvivor 
of He:ry Mcrryweather and Rachael Coies. The truſts of the term were to raiſe 1,000 J. to be 


paid to ſuch of the relations, Sc. of Ann, and at ſuch times and in ſuch proportions 23 


the ſurvivor of Henry Merryweather and Rachael Coles ſhould by deed or will appoint, and in 
default of appointment to the next heir or co-heirs of Rachael Coles. The tine was levied; 
Henry Merryweather and Aun both died in the life-time of Rachael Coles, who, thereby, be. 
came intitled to the inheritance of the moiety compriſed in the indenture, ſubje& to the 
term for 1000 years; ſhe was at the ſame time and at the time of the execution of the in. 
denture ſeifed in fee of the other moiety ; ſhe died 26th April, 1769, having made her 
will, bearing date 26th Nowember, 1756, by which ſhe gave annuities to the father of the 


_ plaintiff MI g, and to the mother of the defendant Veale, and, after their deceaſe, ſums of 


1001, each to be divided among the children of the annuitants, charged on lands not 
compriſed in the ſettlement, and an annuity to the mother of the plaintiff Litman, and, afte 
her deceaſe, a ſum of 100 J. to be divided among the children of the plaintiff Litmaz, 
charged upon Haſſage eſtate (one moiety of which was compriſed in the indenture, ) and, 
having given other legacies charged on Haſſage, deviſed the premiſſes to a truſtee for a term 
of 1000 years, to raiſe the ſame : and gave all her meſſuages, &c. aubatſoe ver in Haſſage and 
Norton St. Philip (charged with the payment of the annuities and legacies) to defendant 
Morris for life, remainder to truſtees to preſerve contingent remainders, remainder to his 
firſt and other ſons in tail general, remainder to his daughters in tail general, remainder to 
defendant Yeale, ſen. with like remainders, remainder to J. Litman, ſon of plaintiff Lit 
man, in fee. And, out of her perſonal eftate, gave ſeveral legacies, and gave the reſidue to 
John Merris, ſen. Rachael Coles made no other appointmeut of the 1000 1. The plaintiffs, 
Cantle, Mills and Elixaleth Litman, wife of William Litman, (father and mother of plaintif 
Litman, both ſince deceaſed) were her heirs at law, and in 1772, filed their bill, inſiſting 
that they were entitled to have the 1000/7. raiſed. The defendants put in their anſwers, aud 
aſter ſeveral revivals, pon the deceaſe of parties, the cauſe came on at Lincoln's 1yn-Hall, 
12th March, 1781, when the defendants ſet up three defences : iſt, That Rachael Colt, 
having become intitled to the inheritance in fee of the moiety compriſed in the term, the 
terms ſunk into the inheritance 3 2dlv, That the will operated as an appointment, and the 
deviſees of the eſlate, bei ing relations of Arn, were capable of taking as appointees : zal), 
That the legacies and other charges were ſatisfa&ticns pro tanto, and therefore (if they 
were wrong upon the other points) only the reſidue of the 1000 J. ſhould be raiſed ; but 
Lord Chance.lor ordered the whole of the 10007. to be raiſed for the plaintiffs, ſrom which 
decree there being an appeal to the Houſe of Lords, on the 12th of June, 1782, the ſame 
was diſmiſſed, and the original decree aſürmed. 


In Devesr v. Fox rr, (reported by Mr. Finch in a Note upon the caſe of Procun v. 
Dawſon, in his edition of Preced. in Chan. p. 240.) at the Rolls Mi. haelmas 1785, bis 
Honor recogniſed the principles of this Caſe of 7a;;..s v. Mi. o, and determined according!) 
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Lucas againſf CALCN AF r. 


HIS was a queſtion as to coſts, on a caſe of pure aſſignment Of coſts in 
| of dower before commiſſioners, and particularly of the — 
coſts of a ſurvey of the eſtates. 


Lord Chancellor ſaid, that in eaſes where there is an appor- 
tionment of dower by commiſſion, not by writ, coſts are not to 
be given; unleſs previous queſtions are raiſed, in litigating of 
which the party is vexatious. There are many precedents, and 
they are reaſonable and analogous to the proceedings at law: 
in a writ of right of dower, or on an aſſignment of dower, no 
coſts are given, unleſs there be a deforcement, when the ſtatute 

(of Gloucgſter) gives damages, or where there are collateral cir- 


cumſtances, as where the dower is demanded upon a feoffment 
or other title, 


- WILLIAM 
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_ that in caſe any of the creditors ſhould be ſatisfied any part of 


| the will, and entered upon the eſtate for life under her mar- 
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*William NEw TON, JohN NEwTON, and Ni- 
CHOLAS NEWTON, Plaintifts, 


James Brenner, Mary Tryon Widow, and the 
Aſſignees of WILLIAu TR VON a Bankrupt, 
Defendants, 


ue... eo: AS _. So. ISS. 


ILL filed by the plaintiffs, the reſiduary legatees of Willian 
Moore, a creditor of Thomas Tryon, deceaſed, by ſpecialty, 
which did not bind the heir, againſt Bennet, who was executor of 
Moore, and adminiſtrator of the perſonal eſtate of Tryon unad- 
miniſtred by Moore, who was his executor, and againſt Mary 
Tryon and Milliam Tryon, the widow and heir at law, praying, 
among other things, an account of the perſonal eſtates of Moore 
and Tryon, and that the eſtate of Moore might be indemnified 
againſt debts which he had been compelled to pay, in conſequence 
of having permitted his name to continue in partnerſhip with 
Tryon, after his own intereſt in the trade had ceaſed, and, if the 
perſonal eſtate of T7yon ſhould be inſufficient for that purpoſe, 
that a ſufficient part of the real eſtate might be ſold to diſcharge 
the ſame under the deviſe of the eſtate by Tryon's will dated 
x7th Auguſt, 1747, in which taking notice ©. that he was 
indebted to ſeveral perſons, and was defirous that they ſhould | 
be paid and ſatisfied, for the more eaſy accompliſhing the ſame, 
he defired that his wife would accept of the ſum of F, ooo l. 
(together with her jewels, fc.) and that all his eſtates in Kent 

ſhould be fold forthwith, and (after payment of ſeveral ſums of 
money) that the remainder might be vgſied in his executors © 
Vor the payment of his debts.” He then made ſeveral diſpoſitions 
immaterial to the preſent queſtion, and appointed William Moore 
and his wife executors. The wife refuſed the proviſion under 


riage- ſettlement. 


The cauſe being heard before Lord Bathurft, 4th July, 1771. 
a decree was made, by which it was ordered, among other things, 
that, the real eſtate ſhould be ſold for the payment of debts, and 


his debts out -of the perſonal eſtate, ſuch creditor ſhould not 


L receive 
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#receive any thing out of the money to ariſe by ſale of the real 
eſtate till his other creditors were paid up equally with him. 


Bennet being a creditor by ſpecialty, which bound th: heir, 
thought himſelf aggrieved by this part of the decreee, and (the 


parties agreeing to wave the enrolment of the decree) preſented 


a petition for a rehearing, and inſiſted that the real eſtate of Tron 
(which continued unfold) ought to be confidered as legal aſſets, 
and applied in a courſe of adminiſtration, in payment of debts by 
ſpecialty, in preference to ſimple contracts. 


Upon this point the cauſe was reheard before the preſent Lord 
Chancellor, and the queſtion upon the difterence between a deviſe 
of eſtates to executors to be ſold, and a power given to the exe- 
cutors to ſell, was very much agitated by Mr. Price, Mr. Madocks, 
and Mr. Emlyn, for the plaintiffs, Mr. Kenyon and Mr. Holliſ for 
Bennet. At the time of this argument, the Reporter was abſent, 
but he has underſtood that the authorities principally relied upon 
were as follow): On the part of Bennet To prove that where 
an eſtate 1s ſuffered to deſcend to the heir, though charged with 
the payment of debts, the produce is legal aſſets were cited 
Freemoult v. Dedire, 1 P. Wms. 429.—Blatch v. Wilder, 1 Ath. 420. 
Allen v. Heber, 2 Strange 1270. 1 Black}. R. 22.—Pre. Ch. 
127. 136.— They contended that it was neceſlary, in order to 
make the produce of the eſtate equitable aſſets, that the deſcent 
ſhould be broken, Plunket v. Penſon, 2 Ath. 290. and that it was 
not broken in this caſe, Co. Lit. 112.—that the ſtatute of frau- 
dulent deviſes did not affect this caſe, for the exception in che 


ſtatute was only where there was a deviſe to a ſtranger for the 


payment of debts, in which caſe the produce was equita- 
ble aſſets; but where the deviſe was to a ſtranger, zo? for the 
payment of debts, the aflets were legal, not equitable ; and 
faid that it was decided by Lord Zardwicke in Prowſe v. Abing- 
don, 1 Atk. 482, that money ariſing from the ſale of land, under 
2 mere power to fell, was legal aſſets.— The counſel for the 


plaintiff infiſted, that in this caſe the deſcent was broken, for 


that was the effect, where there were any circumſtances to qua- 


lify che deſcent ; to prove this poſition, they cited Britain v. Char- 


noch, 2 Mod. 286. Cro. Car. 161. Gilpin's cafe. } They . 
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, ſubject to the charge, to an infant heir, was 
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1782. cited 3 Wm. 341. Sir Charles Cox's caſe, to prove that this money 

— 8 would be equitable aſſets, and introduced Dyer 371. b—Pit x, 
Newron Pelham, Sir Thomas Jones, ® 26. 1 Leon. 220. as to the effect of ſuch 
Benxer. powers; but principally rehed upon the caſe of Sz v. Prime, be. 
15137] fore Lord Camden, on appeal from the Rolls, 8th March, 1768. 


Lord Chancellor ordered the cauſe to ſtand over, and it came 
on now for judgment. 


Lord Chancellor, I am of opinion with the late Lord Char. 
cellor, that theſe are equitable aſſets. There are ſome inter- 
mediate caſes * between the old and modern adjudications, by 
which it has been decided, that aſſets to be ſold, ſhould be 
conſidered as if they were already perſonal eſtate, and mult go 
in a courſe of adminiſtration. There muſt be a miſtake in the 
caſe in 1 Atkyns 420. for it was always held, that an eſtate 
deviſed to an executor to ſell, was equitable aſſets. | 


His Lordſhip here ſtated the caſe.—The deviſe in the preſent 
caſe is tantamount to giving the executor a power to ſell, and to 
apply the money to the payment of debts. It ſtruck me, at 
firſt, it thould be fo conſtrued. The caſes, Dyer 371—2 Leo. 
220.—. Jones 25. are ſtronger than the preſent caſe, where 
there 1s rather an exprefs intention that the eſtate ſhall be fold, 
and the debts paid, than a deviſe to ſell ; but I think the dit- 
ference is not very material. In giving this opinion I have 
ſeveral 4:#a to encounter; 1ſt. that the deſcent is not broken, 
and for this has been cited, Co. Lit. 112. but this I think 
extraordinary, as, in the very next page 113, the very idea is 
expreſsly ſtated, that where there is a power to ſell, the vendee1s 
in by the deviſor, by which it appears the deſcent is broken. It 
is alſo argued, that the fee deſcends in the mean while to the heir 


equitable aſſets, and ſhould. be ſold immediately without the parol Cemurring, the ſome 
as if it were deviſed to be ſold, though the deſcent was not broken: for it de— 
ſcended ſubje& to .a: truſt for the creditors, —He there fore decreed the eſtate to the heir in 
truſt for the creditors, and that it ſhould be ſold and the infants ſhould convey when they 
came of age, unleſs they ſhould ſhew cauſe to the contrary ; in the mean time her purchaſers 
to hold and enjoy. 


* Such among many others are thoſe of Hixen v. Witham, 1 Ch. Caſes, 248. Whitton 

v Lloyd, 1 Ch. Caſes 27 Ge Girling v. Lee, 1 Vern, 63. Greaves v. Powel, 2 Fern, 248. The 

anonymous caſe, 2 Fern, 405, Clitterbuck ve Smith, Pre. Ch. 127. Bickham v. £reematy 

Fre. Ch. 136, | | 
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till the power is executed, but in the ſame page of Co. Lit. it is ſaid 
there is no difference between a power and a deviſe to ſell in this 
reſpect, and the whole argument turns on another point, namely 
the inconvenience of a power compared with a deviſe, for that if 
it be a deviſe to ſeveral to ſell, the ſurvivors can ſell the eſtate ; but 
if it is a dry power, the death of one extinguiſhes it.—I think 


the deſcent is broken, and that theſe are equitable aſſets, on the | 


authority of Sir Foſeph Fehkyl, 3 Wms. 341. where he held the 
equity of redemption of a mortgaged term, to be equitable 
aſſets. * The doctrine of Sir Fo/epþh Fekyl, in that caſe, is the 
very ſpirit of the ſtatute of fraudulent deviſes ; which applies, not 
only to diſpoſitions which break deſcents, but to ary charge. 
The practice of the court of equity, that the diviſion among 
creditors ſhould be par: paſſu, was well known, at the time of 
that deciſion, —T here is no light in which it is poſſible to ſet 
this deviſe, that will not ſhew the property to be equitable 
aſſets. The only matter .urged was, that where money to be 
raiſed by ſale of lands was given to executors, it was made per- 
ſonal, and muſt be applied in a courſe of adminiſtration; 2 Vern. 
106. but that doctrine has not been adopted in later times, and 
muſt imply that a teſtator meant differently in giving to an 
executor than if he had given to any other truſtee. In Levoin 
v. Oakley, 2 Ath. 50. Lord Hardwicke determined this point, 
in the way I now propoſe, that the gift either way did not make 
any difference. In * Sik v. Prime, before Lord Camden, he 
fifted all the caſes and ſettled the point, that the circumſtance 

of 


*S11x and others, ereditors of Chriffopher Thompſon plaintiffs, FRAN C18 PIA E,— 
Ricuarp Moxo and others, defendants. 


Cbriſtot her Thompſon by his will dated -27th December 175, gave ſpecific parts of his 
perſonal eſtate to is wife and two daughters, and, after-reciting that he had previouſly to 
his intermarriage with his wife, ſettled the reverſion of his farm-houſe, and lands, and 
premiſſes in (+:2ewutor, in the caunty of York, after the deccaſe of his mother, to the uſe 
of his wife for lite, -in caſe ſhe ſhould ſurvive him, with remainders over, and that the 
mother was then living; therefore, he gave to his ſaid wife, in caſe of his death in the 
kie-time of his mother, an annuity of 60 J. during the mother's life, to be paid by 
his executors, and he charged his meſſuages and premiſſes wherein he dwelt, and his 
meſſuage, ſtaith and premiſſes in the Hg Street in Kingſlon upon, Hull, and all his eſtate 
there, with the payment thereof; and declared that, on the death of his mother, the 
annuity ſhould ceaſe, And he deviſed all his lands and premiſſes purchaſed by him in 
Qutuewwtcn to his mother, her heirs and aligns ; and he ordered. and directed that all 
his jaſt debts ſhould be paid, and, in caſe his perſonal eſtate ſhould on accoun: of any loſſes 
be rendered .not ſufficient to pay all his juſt debts, he charged ail his meſſuages and 
jremiſſes and real eftate whatever (except the lands in Outnewton, ſettled on his marriage 


aud the lands deviſed to his mother) with the parent of al his juft debjis. And in caſe his 
| | | | perſqual 


\ 


1782. 
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1782. *of giving the realeſtate by any means to the executor, ſhall not 


— occaſion the produce of it when ſold, to be applied as it would in 
NawrToON Rn 

againſt | e 
Bux n ET. 


perſonal eſtate (fave what he had thereby given to his wife and daughters) ſhould fall ſhon 

* in payment of all his juſt debts, he directed that the defendants Prime and Moon, or the 

[ 139] ſurvivor of them or his heirs, ſhould fell all his meſſuages and eftate in Kingſton upon Hull, 

charged as aforeſaid, with his meſſuages in Vincomely, and his cloſe in Beverley and il 

other his real eſtate (except as aforeſaid) or ſuch other part or parts thereof as ſhould, 

with his perſonal eſtate, be ſufficient to pay all his juſt debts, and to apply the many 

riſing therefrom, together with the money ariſing from his perſonal eſtate; for the payment 

of all his juſt debts. He gave all the ſurplus money, ariſing as well from the ſale of all or 

any part of his real eſtate, as alſo from his perſonal eſtate, to his wife and two daughters, and 

deviſed to them all his eſtate which ſhould not be fold for payment of his debts, and 
appointed Prime and Moxon executors. 


This cauſe was firſt heard at the Rolls, 16 C17 June 1766, when the late Sir Thom, 

Sewel determined that the aſſets ariſing from the ſale of the eſtate were to be conſidered 

as equitable aſſets, upon the ground that the deviſe was to the executors and their heirs, ob- 

ſerving, at the ſame time, that it would be otherwiſe if the deviſe had been merely to the exe. 

cutors. He ſaid, by this deviſe, the deſcent was broken at law, and the only ſpecial circum- 

: ance was, that of the truſtees and their heirs taking the real together with the perſonal 
| eſtate.— From this decree there was an appeal to the Lord Chancellor, who on the Sth of 
March, 1768, affirmed the ſame, and delivered a very elaborate argument, to the following 
purport, of which the Reporter has been ſo fortunate as to obtain a very accurate note.— 


Ta we 


Lord CHANCELLOR, —When this appeal was argued, I thought the queſtion de. 
pended ſo much upon the general doctrine of legal and equitable aſſets, that I defired 
time to look into the caſes, to ſee what general rules had been eſtabliſhed upon that ſub- 


ject; for all doubtful points are decided by an applet of general principles to the pu- 
ticular caſe. 


— mg er IP. 2 — - 


——— — — 
. 


Where truſtees for the payment of debts are made executors, the printed caſes had ruled 
the aſſets to be legal.—This cauſed me to doubt, becauſe, I had always underſtood the 


doctrine of this Court was the reverſe, and, therefore, I thought 1t neceſſary to book back 
to the origin of this buſineſs, and to fix the principle. 


Where an eſtate is deviſed to truſtees for the payment of debts generally, it has long 
been the conſtant practice of the Court, to pay all the debts pari pa. This is declared 


in the caſe of Mooleſtoncroft v. Long, 1 Che. Ca. 32. And the ſame is again laid down in 
2 . Ca. 54. Anonymous. 


As the money, in theſe caſes, never reaches the hands of the executors, no action lay: And 
the creditor was obliged to come into this Court for ſatisfaGtion. 


Whereupon, equity not being tied down to the rule of law, introduced a new method of 
adminiſtration.—And, ſeeing the teſtator had made no diſtinction between the difference 


of ſecurities given for the payment of debts, the Court conceived that the teſtator meant 
to do equal juſtice to all his creditors. 


Nor did the Court, in this reſpe&, do any injury to ſpecialty creditors.—For, thoug| 
real eftates are aſſets, at law, to pay ſuch debts, yet the creditor might be defeated by the 
debtor's will, or the heir's alienation.—So that where the will had ſet aſide the law, equity 


would have forgot it's own principle of equality, by giving a priority, which the teſtator 
Had not done ;—all debts being equal in conſcience, 


ec 


IN Tus COURT or CHANCERY. 


*the eccleſiaſtical court, but it muſt nevertheleſs be conſidered as 
equitable aſſets. The decree is right, and muſt be affirmed:— As 


1 


Upon this ground, the ſtatute of fraudulent deviſes allowed deviſes for the payment of 
debts to be good, though the act annulled every other deviſe to the prejudice of ſpecialty 


creditors. 


This, I conſider as a parliamentary approbation of equitable aſſets, which, ſtanding as it 
does, upon ſuch ground of juſtice, the teſtator's intention, the rule of equality, and the 
ſanction of the legiſlature, ought always to preponderate, in a doubtful caſe; and Sir 7o/eph 
”ehyl's opinion in Coxe's caſe, 3 Wms. 344. ſhould be always remembered, who ſaid, 
he would always do his utmolt to extend the rule. 


Where the truſtee is not executor, the caſe is clear, — 


Where the land is charged with the debts, it is clear likewiſe, 


But, where the teſtator put the truſt into the executor's hands, there was a conſiderable 
doubt, how to diſtinguiſh the capacities of the two characters, as executor, the aſſets were 
legal ; as truſtee, they were equitable, 


The law had determined, that where land was deviſed to be fold by executors, or deviſed 
to executors to be ſold, in both caſes the aſſets were legal.—-In this reſpect, the law made 
no difference between the intereſt and the power, and that is evident. Any perſon who 


will peruſe Co. Litt. 112. b. 113. @. with any attention, will be of that opinion, and all the 
caſes in Ro. Alr. under that head, ſpeak the ſame language. 


Theſe kind of deviſes had been ſo frequent at law, and the determination ſo uniform, 
that they ſeemed, for a time, to have over-powered the courts of equity; for I find that 
almoſt all the printed caſes followed this rule, and made the aſſets legal. 


So is Girling v. Lee, 1 Vern. 63. Anonymous, 2 Vern. 133. + and Powell, 2 


Vern, 249. Two ſtrong caſes in Prec. Chan. Clutterbuck v. Smith, 127, Bickham v. 


Freeman, 136. Buntury, 3 39- Lord Maſbam v. Harding. 


Lord King in the caſe of Walker and Meager, 8 204, which I don't well underſtand, 
ayoided the point, 


Theſe authorities did perplex me exceedingly, for I had all * time, taken it for 
granted that the rule here was otherwiſe. 


Atlaſt I find this note in Mr. 7 racy's book, Lewin v. Oakley, 2 Atkyns. 5. 50. 


July 26th 1740. ** Deviſe to truſtees for payment of debts, and the ſame perſons are 
made executors.—The aſſets, ſaid the Court, ſhall, notwithſtanding, be equitable and not 


legal. There are caſes in Vernon where it is held, that debts in ſuch caſes ſhall be paid 


in a courſe of adminiſtration, but the modern reſolutions have been otherwiſe.” 


I ſent to the Regiſter's book, and find, that was the very point of the cauſe ; and, upon 
the Maſter's report, Lord Hardvicke determined that the ſimple contract, and the ſpecialty 
debts ſhould be paid pari paſſu. 


The words of the will were; Teſtator deviſed his eſtate to 4. and B. and their heirs 


in truſt, to ſell the ſame, and, thereout, in the firit place, to pay his debts, and appointed 
them executors. | 4 


1782. 


— 
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CASES Axcerp and DETERMINES 


it happens other creditors have obtained * ſimilar decrees as t 
this very eſtate which ſtand unimpeached. 


DECREE AEFIRMe, + 


And now, 1 think the old rule is overthrown, and that wherever the land itſelf is Cevify 
to the ſame perions who are executors, the aſſets will be equitable, 


And1 hold the cafe to be the ſame whenever the land is deviſed to them, or to them eng 
their heirs, for in both cates they are equitable truſtees. The deſcent is broke, and the 
ſpecialty creditors have loſt their fund. | 


And can hardly now ſaggelt a caſe where the aſſets would be legal, but where the « exe. 
cutor has a naked power to ſell gad executor. 


What J have ſaid ſhews that this Court has juſtly a partiality and predilection to equitable 
affets, which ought to turn the ſcale, in all caſes where the matter hangs in equal balance. 


This diſquiſition is, therefore, not proper, though it muſt be admitted, that, in the preſent 
caſe the truſtees and executors have no mere than a naked power; for nothing is deviſed tg 
them, and, therefore, the doctrine I have laid down is not directly applicable to this caſe; 
but two rules are obtained. | 


It is a good rule of expounding wills, to > make them ſpeak in favour of equitable 
3 if it may be done. 


2. That if you can lodge the aſſets in the hands of the truſtees, the Court will never put 
them in the hands of the executors, and when one pe. ſon is inveſled with both character | 
the truſtee ſhall be preferred. 


To come to the caſe. 


1. The teſtator's will does moſt emphatically direct the payment of all his juſt debts. 


I can never think, that a man who does, repeatedly, and fo anxiouſly, provide for the 
payment of all, could ever mean, by legal preference, to pay ſome, and leave the reſt unpaid, 


2. The power is lodged not in executors ſolely, but in them cr Heir heirs; and it 1s 
clear that the money could never be aſſets in the hands of the executor's heir, nor could the 
creditor ever maintain his action againſt ſuch her. 


Nor is it any anſwer to this objection, to ſay, that the word heir is inſerted by miſtake, 
ar to be reſembled to thoſe caſes where perſonal eſtate is given to a man and his heirs, or 
real eſtate to a man and his executors. 


In thoſe caſes, the ſubject matter of the deviſe points out the proper ſucceſon, and the 
hteral will is nonſenſe. 


But here, the word heirs has a uſcful and proper meaning, for it converts the executor 
into a truſtee, and makes the affets equitable, which 1s a Favourite point in this Court. 


But it has been ſaid, that the teſtator has, here, united both funds together in the hands 
of his truſtees and executors, and therefore both muſt be one conlolidated fund, to follow 
the ſame courſe of adminiſtration, 


2 For 


4 


in THE COURT or CHANCERY. 


For the words are, that they ſhall apply money ariſing from the real eſtate, together with 1 78 2. 
the monies ariſing from his perſonal eſtate, to pay, &c. 


, — 1 N 

The anſwer is, that in all cafes, where the truſtees and executor are one perſon, the funds 93 

are conſolidated in the ſame manner for, out of both, he is to pay all his debts. BRNN RT. 

- But the courſe of adminiſtration is different, and, by that very method, it is, that the Court 

is enabled to pay all the debts without diſtinction, as far as the aſlets will go, and, by 

marſhalling both kinds of aſſets, makes them amicably combine to anſwer the full inten- 

tion of the teſtator. 
3. This isthe cafe of a charge upon the lands. \ 
They are deviſed to the teſtator's wife and daughters ſubject to this charge. 4 
In this reſpeR it is a truſt, and no more to be fold than what is neceſſary for this put- 1 


pole. 


The power, then, to ſell is merely conſequential, the teflator having named the executor 
for this purpoſe. The Court would have compelled the deviſes. —Whoever ſells to ſatisſy 
a charge muſt be a truſtee, becauſe a charge is a truſt, 


To make this ſtill clearer, 


The rents and profits in the hands of the deviſees are aſſets before the ſale, Legal aſſets 


they cannot be, for the executors have no right to receive them. They mutt therefore be 
equitable aſſets. 


And, if it be once admitted that any one part of the land is equitable aſſets, the whole 
muſt be the ſame, for the truſt is one and the ſame truſt throughout. 


Decree Affirmed. 


* Three other cauſes had been heard, wiz. Spencer v. Moore, before Lord Hardwicke ; 
Bethel v. Moore, before Sir Jobn Strange; and Yard v. Moore before Lord Northington, upon 
this very will, and the queſtion determined in the ſame manner with the preſent. 


+ The caſe of Barker v. Boucher, which was on ſeveral times at the Rolls, but par- 
ticularly, as to this point, on the 15th day of July, 1784, was thus; Robert Burton, made 
his will containing, among other things. the following direction; “ as touching all ſuch 
real and temporal eſtate, as it hath pleaſed Almighty God, to beſtow upon me, I give and 
diſpoſe thereof as followeth; firſt, my will is that my debts ang funeral expences be paid 
and diſcharged by my executrix; my will is that my executrix ſhall ſell three cloſes out of 
my eftate at Heger, called Knapton Moor Cloſes, to pay my debts,” and made his wife exe- 
cutrix. The perſonal eſtate was deficient, and, upon a bill filed by the plaintiff, a ſimple 
contract creditor, on behalf of himſelf and the other ſimple contract creditors, his Honor 
was pleaſed to declare that the money produced by the ſale, and the intermediate rents of 
three cloſes ordered to be ſold, were to be confidered as equitable aſſets, and ordered the ſame 
to be paid pari paſſa, among the creditors, whether by ſpecialty, or ſimple contract. See 
to the ſame purpoſe, Batſoz v. Ludgreen, vol. 2. p. 94+ 


WIRDMAN 


1782. 


There ſhall 
not be an ap- 
peal or re- 
hearing for 
coſts only, 
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WiRDMAN again} KENT. 
Appeal from the RoLLs. 


HIS was a bill by truſtees of John Smith, to whom he 

had conveyed eſtates to be fold for payment of debt, 
againſt the defendants the purchaſers of certain lots, and againſt 
Fohn Smith himſelf, for ſpecific performance of this agreement, 
for the ſale of the premiſes ; defendants by their anſwers, ob- 
jected that the plaintifts could not make a good title, and, in par- 
ticular, that the terriers, delivered by the plaintiffs, were ſo incor- 
rect, that ſeveral parts of the lands could not be found; that 
other parcels were ſtated to be freehold, which turned out to be 
copyhold ; and that lots were terriered to them which were fold 
to another perſon ; and others not the property of Fobn Smith, but 
*of his father. Upon the hearing, it was referred to the Maſter 
to ſee whether the plaintiffs could make a good title.— Before 
the Maſter, the ſeveral objections were taken, but he, not think- 
ing it competent to him to go into them, the parties agreed to 
{tare the facts in a paper, to accompany his report that plaintif 
could make a good title; and a decree was made for a ſpecific per- 
formance, and, as to the lands terriered to defendants, but which 
had been ſold to one Pavey, that the plaintiffs ſhould procure 
Pavey to releaſt them to the defendants, or convey a like quan- 
tity of land, of equal value, to the defendants, but without colts 
on either fide. From this decree, the defendants appealed to 
Lord Chancellor, on the ground that, although the agreements 
were entered into in 1774, they were in poſſeſſion of no part til 
1780, and the plaintiffs had not yet enabled themſelves to com- 
plete their part of the agreement, that, therefore, from the dif- 
terence of value of lands and money, between 1774, and 1790, 
the defendants ought not now to be compelled to perform them: 
that the decree was wrong in compelling the defendants to tax 
other lands inſtead of thoſe terriered to them, but ſold to Pau 
in caſe Pavey ſhould refuſe to releaſe them, (which as yet he 
had only done conditionally, and the condition not performed) 
and, particularly, that they ought to have their coſts, the fuit 
being by the plaintiffs, who could not perform their part of the 
contract, and the coſts thereof part of the expence of making 
out the title.— And, this ſeeming the ſerious ground of _ 


in THE COURT or CHANCERY. 


Lord Chancellor diſmiſſed it, and affirmed the decree; ſaying 1782. 
the caſe in Vezey, (Owen againſt Grifith, 1 Ves. þ. 250.) where 


the appeal for coſts was admitted, was, upon ſuch an apparent Wizowax 


miſtake, that, upon motion before enrollment, the minutes of again 
the decree would have been altered, and affirmed the doctrine of 
Lord Hardwicke in that caſe.“ 


There was a caſe Coor Ex and Scor r, before Lord Henley, November 19, 175%, arehear- 
ing after a decree by I. ord Hardwicke, in which coſts came to be the only matter in diſpute. 
The queſtion was, whether, there could be a rehearing for coſts only, and a difference taken 
at the bar, between the caſe of colts, charged on the perſon (where it was admitted there 
ſhould be no rehearing) and coſts out of the eſtate, and Owen and Grifith was cited, Lord 
Keeper ſaid a rehearing for coſts only ought not to be encouraged, becauſe they are merely 
diſcretionary, and depend on circumſtances, but thought there might, on particular circum- 
ſtances, be ſuch rehearing, —He affirmed the decree. 


*HARLAND agar} TRIGG. 1142 


RICHARD Harland, being ſeiſed in fee of the manor of wora o 


Sutton in the county of York, and having four ſons, Philip, een or 


John, Richard (the plaintiff) and F. rancis; by his will in 1 747, order to raiſe 


deviſed the ſaid manor (with other lands) to Philip, the eldeſt haue a mw 


have a preciſe 


ſon, for life, with remainder to his firſt and other ſons in tail jr — 
male, remainder to Jobn, the ſecond ſon, for life, remainder to 
the plaintiff for life, remainder to Richard for life, with like 
remainders to their ſeveral firſt and other ſons, and with further 
remainders over. Richard, the father, died in 1750, Philip en- 
tered, and, being himſelf alſo poſſeſſed of leaſehold eſtates in 
Sutton, Tome for lives, and others for years, by his will, made in 
the year 1764, gave his leaſehold eſtate for lives to the truſtees of 
his father's will, to the ſame uſes to which the lands deviſed by 
the father's will were limited, ſo far as by law he could: and 
then followed this clauſe, © And all other my leaſehold eſtates in 
* the pariſh or townſhip of Sutton, I give to my brother Fohn 
* Harland for ever, boping he will continue them in the family.” 
Philip died in 1766. Fohn entered on the eſtate and died in 
1772, having made his will and given theſe leaſehold eſtates 
to his widow, whom he made executrix, and who ſince mar- 
ried the defendant 771 gg. Richard, the third ſon, filed this bill, 
inſiſting the deviſe in Philip's will ſubjected theſe eſtates to the 
lame uſes as thoſe declared by the father's will, that he was, 
Vol. I. Qq therefore, 
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tended theſe eſtates to be under the ſame truſts, he would have 


it to John Harland. This ſhewed that by family he did not 


CASES ARGveD AND DETERMINED 


therefore, entitled to the next eſtate in remainder, and Praying 
that it might be ſo declared. 


Mr. Attorney General, Mr. Madocks, Mr. Ainge, and Mr. 
Spranger contended that John had an eſtate, only, for life; they 
argued, that a requeſt in a will is ſufficient to raiſe a truſt, and 
is equivalent to a deviſe, for this they cited Harding 
Glynn, 1 Atk. 469.— The caſe upon the will of Wortley Montage, 
in the Houſe of Lords *,—R:ichardſon v. Chapman, alſo in the 
Houſe of Lords, (5 Brown's Parlt. Caſes 400,) and contended that, 
here, the intention muſt be that the eſtates ſhould go to the uſes 
in the father's will. 


Lord Chancellor, — I have no doubt but a requiſition made with 
a clear object, will amount to a truſt. In the caſe of the dutchef 
* of Buckingham's will, the words were very gentle, but had a 


diſtinct object. But where the words are not clear, as to their 
object, they cannot raiſe a truſt, Where this teſtator had a leaſe- 


hold eſtate, which he meant ſhould go to the family, he has uſed 
apt words; therefore, where he * not uſed ſuch words, he had 
a different intent. 


Mr. Mansfield and Mr. Lloyd, for the defendant, argued that 
by the word family, he had not pointed out any particular branch 
of the family; although relations is a well known technical word, 


family is not; the deviſe would have been ſatisfied by giving it 
to any branch of the family. They further obſerved, that in 


the former deviſe he had given the lands he meant to go to- 
gether, to truſtees, in accurate language, and that, if he had in- 


uſed the ſame words. 


Mr. Attorney General in reply, infiſted here was a manifeſt 
attention to the obje& contended for by the plaintiffs, from the 
circumſtance of the teſtator's paſſing by his daughters and giving 


mean children, and ſaid that, if the ſubject of the deviſe had 
been perſonal property, as the goods in his houſe, it would have 
been ſufficient to have made thoſe goods heir-looms. 


* Earl of Bute v. Stuart, 5 Brown's Parit, Caſes, 534. 
Lord 


I” Tus COURT or CHANCERY. 


Lord Chancellor, —I think every will ought to be conſtrued 
according to the intent of the teſtator, where it can be collected. 
In order to make a title, the plaintiff ſtates, that the father had 
ſettled his eſtates in ſtrict ſettlement, and infiſts that I ſhall 
underſtand this deviſe as giving the leaſehold eſtates to the fame 
uſes as nearly as their nature will admit. The teſtator gives 
other eſtates to truſtees, ſubject to charges, to the uſes in that 
ſettlement; he, therefore, underſtood how to make his eſtates 
liable to thoſe uſes, and intended ſomething different here. 
The argument is, that there will be part of the will ineffectual, 
the words hoping that he will continue them in the family: the anſwer 
is that the words are precatory, not imperative. Another argu- 
ment made uſe of is, that, if this was furniture, the deviſe would 
carry it: but if ſo, it would be on this ground, that he recollected 


that the houſe would paſs, and meant the furniture ſhould remain 
attached to it under all its limitations; — that caſe has peculiarities | 


that do not occur here. It would be a great deal too much to tye 
this up as a ſtrict ſettlement. I had a doubt whether the family 
* could not claim ſome intereſt in the ſubject, but, when I came 
to conſider, I take the rule of law to be this, that two things 
muſt concur to conſtitute theſe deviſes, the terms, and the object. 
Hoping is in contradiſtinction to a direct deviſe, but, whenever 
there are annexed to ſuch words, preciſe and direct objects, the law 
has connected the whole together, and held the words ſufficient to 
raiſe a truſt;—but then the objects muſt be diſtinct: here 
there is a choice, it muſt be in the power of the deviſee to diſ- 
poſe of it either way. If he had ſold theſe leaſeholds, the family 
could not have taken them from the vendee, or if he had given 
them to any one part of the family, the others could have no 
remedy. The will does not import a deviſe, as the words do 


not clearly demonſtrate an object. I am therefore of opinion, 
that the bill muſt be diſmiſſed. , 


+ According to the doQrine of this and ſeveral other caſes, Maſon v. Low, Tr. 8 
Geo. 2.—Haonds v. Hands, Rolls, 24 June 1782, — Wynne v. Hawkins, pot. 179. Now- 
lan v. Nelligan, foft. 489, and Pierſon v. Garmet, poſt. vol. 2. p. 38. 226, with the caſes 
there cited, in which the whole doctrine is inveſtigated, 
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1782. 


— 


SAMWELL againſt WAKE. 


In order 7 IR Thomas Samꝛwell, by his will, deviſed as follows ; 10 
exoncrate tne 


perſonal will and defire that my debts and legacies ſhall be paid. 
. — — and, for that purpoſe, I charge all my eſtate with the ſame, and 
of debts and that it may be more eafily done, that Sir William Wake, and Jon 
3 * ppt Peach Hungerford, (the defendants) and their heirs, ſhall ſell the 
merely © eſtate, and apply the money to the payment of debts and legs 


charge the k a 
real eſtate, cies, and that it may be lawful to them to pay out of the rents 


Boy 4 — and profits, or to raiſe the money by mortgage,” and, ſubjed 
the perional to the debts and legacies, he deviſed to the plaintiff (his natural 
a ſon) for life, with remainders over: he then gave ſeveral pecu- 
mary legacies, and gave the reſidue to the plaintiff The plain- 

tiff filed this bill to compel the truſtees to pay the debts and le- 

gacies out of the real eſtate, inſiſting that he took the perſonal 


eſtate exonerated of them. 


| Mr. Mansfield, Mr. Madocks, and Mr. Holl;t, for the plain- 
| tiff, argued, from the frame of the deviſe, that the teſtator ſeemed 
{edulous to throw the burthen of the debts and legacies upon 
the real eſtate, and to exempt the perſonal. —They contended 
that no reaſon was given, in any of the cafes, for charging the 
perſonal eſtate, except that it was the primary fund, and therefore 
to be applied, unleſs where the teſtator had ſhewn it to be his 
intention. to exempt it and ſubſtirute another: but, where ſuch 
1145] * intention appeared, that rule did not apply. For this they cited 
Adams v. Meyrick, 1 Eg. Abr. 271.—Waimwright v. Bendlowes, 
2 Vern. 718.—Stapleton v. Colvile, Forreſter 202.—Kynaſton v. Ky- 
naſton.f— Philips v. Nicholas, 1774, where it was ſo determined in 
the caſe of a widow with a very large jointure.— Anderton v. 
Cooke, I in 1775, where part of the lands were ordered to be ſold, 
to pay debts, and the reſidue of the perſonalty given; the charge 
was held to exempt the perſonal eſtate : and Holliday v. Bowman, 
6th December 1776, where William Chapman, deviſed a manor to 
truſtees, in truſt to ſell, and directed the monies to be raiſed 
thereby, to be paid in diſcharge of all his debts, and after pay- 
ment thereof, in the firſt place to inveſt the reſidue, and pay the 
intereſt to his wife for life, and the principal, after her deceaſe, 
to his nephew, and, after ſeveral ſpecific and pecuniary legacies, 
gave to his wife all his goods and chattels, and appointed her 


+ Stated oft, p. 457. u. 1 Stated peſt. p. 459. 2 
5 : EeXecutris 
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executrix. Upon a bill brought to eſtabliſh the will, and to have 


the manor ſold for payment of the debts, the widow inſiſting 


the perſonalty was exempted ; Lord Chancellor, at firft thought 
it was not, but, upon conſidering the caſes, and eſpecially that 
of Kynaſton. v. Kynaſton, decreed that the perſonalty was exempted 
from the debts, but was ſubject to the funeral expences and lega- 
cies, and decreed accordingly. They further obſerved, that, in 
the preſent caſe, the perſonalty was very ſmall, only about 500/. 
and the debts ſo confiderable, near 13, ooo. that they muſt 
ſwallow it up, and render the bequeſt totally nugatory, a cir- 
cumſtance which had been relied upon in the deciſion of a 
ſimilar caſe, Bamfield v. Wyndham, Pre. Ch. 101. where Lord 
Chancellor took notice, that the debts were more than the per- 
ſonal eſtate amounted to, and, therefore, that the teſtator muſt 


mean his wife to have it * from his debts, or he could 
mean nothing. 


Mr. Newnham was beginning on the other Bae, but Lord 
Chancellor ſtopped him. 


Lord Chancellor, — I believe it is very clear that here i not 
enough to exonerate the perſonal eſtate. The perſonal eſtate 1s 
che proper fund,—in.order to exempt it the teſtator muſt expreſs 
his intent. Ir is not ſufficient to charge the real ; but he muſt 
ſhew that his purpoſe is, that the perſonal ſhould not be ap- 
plied. The words to be attended to are thoſe relative to the 
perſonal eſtate.— He gives pecuniary legacies, and then, by a 
very looſe clauſe, gives the reſidue to Samwe!!. I am called upon 
to conſtrue the moſt large and looſe reſiduary clauſe that ever 
was ſeen in ſuch a way as to change the natural order of pay- 
ment. Where the intent is ſtrongly expreſſed, and it is for near 
relations, old caſes have carried the matter further than good 
ſenſe, without precedents, would have done; but none of the 


firſt pplied to the payment of the debts and legacies f. 


+ See Webb v. Jones, Eaſter 1786, * 2. Pp. 60. 
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caſes apply to the preſent. Therefore the perſonal eftate muſt be 
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1782. | | 

Ow CLIVE againſf WALSH. 
Lord Clive, HE. late Lord Clive, by his will, deviſed a ſpecific landed 
* 4 eſtate to truſtees, for a term of years, with remainder t 


maintenance his ſon Robert, (his ſecond ſon) for life, with remainders over. 
for his ſecon 

ſon, out of The truſts of the term were to raiſe a maintenance till 21, then 
therealeſtate, to pay him an annuity of 1,000 J. till he ſhould attain the age of 


he aiterwards 


gave large 25 years, when the eſtate was to veſt in poſſeſſion, and to apply the 
legacies to X | 

his younger ſavings to form a perſonal fund for other purpoſes. He then gave 
childrey, his perſonal eſtate alſo to truſtees, he gave to Robert, and each of 


with main- 


tenances out his younger ſons, 30,000 J. ard to each of his daughters 20,000/. 
of the in- . f , 

tereſt, the at 25, in the mean while to raiſe maintenances till 21, and from 
ſ:cond ſon thence to pay 1, 200 J. per ann. to the boys till 25. Lady Clive 
entitled to 

both main- filed this bill to have the two allowances for the ſecond {on dur- 


Cenances. ing his minority. 


Lord Chancellor, —There is not ſufficient in this will to extract 
any thing from it, but what is expreſſed. The truſt of the term 
is to raiſe maintenances, but there is a further intent to take the 
profits till 25, and convert them into a perſonal fund for other 
purpoſes, and to provide an annuity till that age. The perſonal 
eſtate is to be laid out in good ſecurities, and out of it he pro- 
vides 30,000 J. for Robert, he having then no other. younger Yon; 
no intereſt is to be allowed, but a maintenance, ſo that Robert 
was, as to that maintenance, in contemplation, as well as the other 
younger ſons. The argument that he ſhall not have this, becauſe 
he has another proviſion, would apply equally to the annuities, 

from 21, till 25, and no one could ſay he was not to have the 
two annuities. He has given more by way of maintenance to the 
ſon, ro whom he has given a larger eſtate. It muſt be referred to 
the Maſter what allowance ſhould be made, and the reſt muſt ac- 
eumulate for the uſe of Robert. 


DD 


* 


157471 Dur r ageinſt DAL Z ALL. 
Will, made IBSON Dalzell, by will had given ſeveral ſhares in the 
under a 


. Sunqfire office, to Frances Dalzel! his daughter, and, after het 
not duly at- deceaſe, to ſuch perſons as the by her will ſhould direct. He allo 


reſted to paſs 
real eſtate, a good execution of the power g cad the perſonalty. 


. — * — v ” * 
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deviſed real and perſonal eſtate in Jamaica, in moieties, the one 
moiety to Frances for life, and, after hex deceaſe, to ſuch perſon 
as the by will ſhould direct, the other moiety to Robert in like 
manner. Frances by her will, reciting that of her father, diſpoſed 
of the Sun-fire ſhares, and alſo, by that will, deviſed the real eſtate, 
but the will was not duly executed to paſs the latter, being in the 
preſence of two witneſſes only. 


Mr. Mansfield, —inſiſted the power was ill executed, becauſe ſhe 
had given the real eſtate to one child only. 


Mr. Scott on the ſame fide, —ſaid that it was taken for granted, 
in ſeveral caſes, that, where the power is to be executed by will, 


the teſtator meant the inſtrument to be ſuch as would diſpoſe of 
the real eſtate. 


Lord Chancellor, —over-ruled the diſtinction, and ſaid the will 


being ſufficient to paſs the perſonal eſtate, ſeemed a good exequ- 
tion of the power ſo far. | 


—. PA — 


HEAaTH again HEATH. 


This ſtood for judgment on an exception to the Maſter's report. 


ORD Chancellor, — This is a bill for {ſpecific performance of 
an agreement for the purchaſe of an eſtate, the queſtion 
ariſes upon the title, whether the plaintiff, by the will of Edward 
Heath, can make good a title to the purchaſer. Edward 
Heath, gave to William Heath his ſon, all his eſtate, until Edward 
Heath the plaintiff, ſhould attain his age of 22 years, and no 
longer ;—he afterwards ſays, item, I give and bequeath unto Eg- 
ward Heath, all my meſſuages in Hemblington and Clofield, for ever, 
that is, if” he have a ſon or ſons, who ſhall attain 21, but, if my kinfman 
Edward Heath ſhould chance to die without ſon or ſons to inherit, 
my will is that the fon of my fon William Heath, ſhall *inherit, The 
queſtion is, what eſtate Edward Heath the plaintiff, took by vir- 
tue of this deviſe, —Of all the conſtructions which have been put, 
there are only two attended with any probability of being true. 
i. That he had an eſtate-tail, and this is the conſtruction put 
dy-the Mafter's report, In order ro do this, the words muſt 
have 


it mult be a will executed according to the ſtatute of frauds, for 
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Deviſe to E. 


H. for ever, 


that is, if he 
have a ſon or 


ſons who 
ſhall attain 
21, but if E. 
H. ſhould 
chance to die 
without ſon 
or ſons to 
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will is that 
the ſon of my 
ſon V. H. 
ſnall inherit. 
This is a fee- 
ſimple, to 
Z. H. with 
an executcry 
Ce viſe to the 
ion of H.. 4. 
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1782. have been underſtood as ſtopping at Edward Heath, and then 

— („cor ever, if he have a ſon, fc.” would be a contingent fee-fim. 

Hearn ple on his having a ſon to attain 21. If fo, the fee- ſumple, would 

He, never veſt in Edword Heath, unleſs the ſon ſhould attain 21, dur. 

ing his life, ſo that at preſent it would be only an eſtate for life.— 

2. But the words are capable of a greater extenſion by implica. 

tion; as, where an eſtate is given to one for life, but if he ſhall 

die without iſſue male, remainder over, it will make an eſtate. 

tail, and I ſuppoſe, by the deviſe over, it was held to be a fee- 

| tail, with a contingent fee upon the clauſe, or a fubſtituted fee, 

| in the room of the fee-tail, This latter is ſo new that I could not 
adopt it, but would ſupport the Maſter's report. It appears the 
intention was, generally, to give the eſtate to Edward Heath, but 
that if he had no ſon, capable of inheriting, then that the eſtate 
which he had given abſolutely, ſhould go to another deſignation 
of heirs, and this is the true idea of an executory deviſe, which 
is where the teſtator gives abſolutely, but upon an event to hap- 
pen, gives to another defignation of heirs. This conſtruQion 
will carry into effect as many of the words made uſe of to en. 
preſs the teſtator's intent as may be. It would be quite new to 
ſever the words, © for ever” &c. from the gift. Then it is a gif 
of a fee. But what is to be ſaid of the words, if he ſhall have i 

ſon who ſhall attain 21? It would be harſh to ſay they ſhall ſuſ- 
pend the fee. It appears therefore that at 22 it did veſt in Ea. 
ward, and the clauſe muſt not be taken by itſelf but as part of 
the former. —If he ſhall have ſuch ſon—but if he ſhall not— 

which I interpret—have ſuch ſon, then to the ſon of Millian 
Heath. Then the effe will be—thar it is given for ever, but if 

Edward ſhould die without iſſue, or the iſſue ſhould not attain 

21, then over. If this is the true conſtruction, it is a fee to E- 

ward Heath, ſubject to an executory deviſe, which he at preſent 
cannot by any conveyance defeat. For a court of equity to 

compel a party to take an eſtate which it cannot warrant to him, 
would be an extraordinary proceeding. Edvard, therefore, cans 

ot makea title, and the exception muſt be allowed. 


FR ANC15 


in Tus COURT or CHANCERY. 


Oxford, - — - — Plaintiff, 


Joux VansOMMER, a Silk-throwſter, Jaws Va n- 
SOMMER and PETER Pauli, Mercers, PETER 


PRITCHARD, FRANCIS RyBorT and GILEsS, 
perſonal Repreſentative of—A Lc an a Jew, 


Defendants. 


TLAINTIFF wanting to raiſe a ſum of money, imme- 
diately after his coming of age, applied to Alcan, a Jew, for 

that purpoſe; Alcan recommended Pritchar{/—The plaintiff told 
Priichard he was of age, and wanted 1,500 /. Pritchard told him 
that Vanſommer and Paul would let him have goods to that 
amount, which he might afterwards diſpoſe of —Upon Pritchard 
applying to Paul, Paul took ſome days to enquire into plaintiff's 
circumſtances and age, and was then ſatisfied ; the plaintiff was 
intitled to an eſtate of 1, 200 J. in reverſion, and likewiſe about 
6,000]. in money. Vanſommer and Paul agreed to let the plain- 
tiff have filks to the amount. The plaintiff went to chuſe the 
ſilks and Alcan attended, recommended ſome filks and objected 
to others—Vanſommer and Paul packed up filks to the amount 
of 2,224 J. and defired the plaintiff to take them all—the plaintiff 
gave a note as follows, © I promiſe to pay to Meſſrs. Vanſom- 
mer and Co. or order, the ſum of 2,224 J. on the 13th day of 
* December, 1778, for value received, this 14th day of Decem- 
„ber 1777, by me F. Barker, of Wadham College, Oxford.” 
The ſilks, amounting to 1777 pieces, were ſent and delivered to 
Alcan, by the plaintiff's directions, Alcan introduced Rybot as a 
perſon to buy the ſilks. Rybot offered 1,000 J. for all the filks, 
or 7004. for the plain ones alone—both theſe were rejected, but 
the plaintiff afterwards ſold him part of them for 600 J. the re- 
mainder were taken away, and put up to auction, without plain- 
tiff's knowledge, and bought in by Rybot for 199 J. — The pro- 
millory note was afterwards indorſed to the defendant Fohn 
Vanſommer, by the defendants Fames Vanſommer and Paul, in 
payment of a balance of 824 J. due from Vanſommer and Paul to 
Jobn Vanſommer, and Fohn gave his note of hand (not negoci- 
able) for the remainder of the 2,224 J.— The bill was brought 


to compel the defendants to deliver up the plaintiff's promiſſory 
Vol. I. | 
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away by Rybot, in conſequence of his having advanced a further 
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*note, upon payment of what the ſilks really produced upon ſale 
c. John Vanſommer by his anſwer ſays, that the promiſſory note 
was indorſed to him, upon a balance of an account then ſubſiſting 
between him (as a filk-throwſter) and the other defendants Fame, 
Vanſommer and Paul, and denies any notice of fraud, or any deal. 
ings with Pritchard, Rybct or Alcan; James Vanſjommer and Peter 
Paul, by their anſwer, deny any knowledge of the circumſtance 
previous to the 24th December 1777—ay that Pritchard then ap. 
plied to the defendant Paul for ſome filks, that the defendant A. 
can choſe the ſilks, admit the note, ſay that the ſilks were in goo 
condition, and ſold at a fair price, deny all knowledge of th: 
ſubſequent tranſactions with Rybot, ſay they do not know what he. 
came of the filks afterwards, that they never promiſed the plain. 
tiff not to negociate the note, that they indorſed it in payment 
of 824 J. to Jobn FVanſommer, and that the remainder was made 
up by a note from John Vanſommer. By their further anſwer they 
ſay, that all the old faſhioned ſilks were, on that account, ſold con- 
ſiderably under prime coſt.— Francis Rybot, by his anſwer, admit 
that he was ſent to by Alcan to ſee the ſilks, that the next day 
he ſaw Alcan and Pritchard, and offered 1,000 J. for the whole, 
which was refuſed, that he afterwards bought part for 700ol 
and paid it; that 700 J. was the full value of what he bought 
that he underftood them to be the property of the plaintiff, that 
he afterwards purchaſed more of them for 199 J. Alcan, by his 
anſwer, admits that he was preſent at the ſale of the ſilks, that 
he looked over them for the plaintiff, that he brought Rybot to 
purchaſe them; ſays that the remainder of the filks were taken 


ſum of 1501. to the plaintiff. | 


Mr. Scott, for the plaintiff, argued, that the plaintiff was entitled 
to the relief prayed, and cited the caſe of Cecil againſt Sutton 
and Rowntree, 1n the exchequer. There the defendants ſup- 
plied the plaintiff with goods, in order to enable him to ne- 
gociate a note. The court of exchequer granted an injunction, 
till the amount which the goods ſold for, ſhould appear.-- 
In Lord Polwarth v. Cooke, Lord Polwarth had applied to 
Cooke to obtain 150 J. Cooke gave him 60 J. a gold watch, and a 
Cremona fiddle ; the Court ordered an enquiry into what money 
Lord Polwarth really obtained by the ſale, and, upon payme”: 
of that ſum, ordered the ſecurities, entered into, to be given 
Up 
Mr. 
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Mr. Erſtine and Mr. Lloyd, for the defendants, contended, 
chat, in the caſe of Lord Polwarth v. Cocke, the tranſaction was 
merely borrowing money, whereas, here, the contract, was emplio 
2 venditio, and endeavoured, by that means, to diſtinguiſh it from 
the. other caſe mentioned by Mr. Scott, and alſo from the caſe of 
Shyrme, v. Rybot, where Skyrme was introduced by Lee, a broker, 
to Rybot, to borrow money, Rybot agreed to lend him 6007. on a 
bond, and warrant of attorney to confeſs judgment. He advanced 
200 l. in cath, and the remainder in goods. The decree was to take 
an account of the money really and hong fide advanced or paid, for 
the uſeand benefit, or which hadcome to the hands of the plaintiffs, 
and, upon payment thereof, the bond and warrantof attorney to be 
delivered up.—They cited the Duke of Ancaſter v. Picket, where 
jewels were ſold, by Picket, to the Duke, who fold them again 
for leſs money, and the court of Exchequer would give no 
relief. 


Lord Chancellor ſtated the caſe. Upon theſe circumſtances, it 
comes to me to determine upon the complexion of the tranſ- 
ation. It is argued, by one gentleman, that this was a mere ſale, 
that, therefore, the Court cannot look into it. I allow that, if this 
was in the common courſe of trade, 1t would be ſo. That was 
the reaſon, upon which the court of exchequer refuſed relief in 
the Duke of Ancaſter's caſe. But I am to enquire whether, under 
the maſk of trading, this is not a method of lending money, at 
an extraordinary rate of mtereſt. There 1s no doubt that if they 
had talked of this as a loan of money, there would have been 
an end of the caſe. The queſtion, then, 1s only whether there 
is any method of ſhewing the Court that they meant ſo, ſhort of 
their treating of it as ſuch, in plain language.—There 1s not a 
doubt, that, in this caſe, the tranſaction was merely for the 


purpoſe of raiſing money, to ſupply the neceſſities of this young 


man. Do they deny knowing the goods were to be {old ? I take 
it, therefore, as an advancement of goods, inſtead of money, to 
ſupply his neceſſities. It is a queſtion of more difficulty, what is 
the ſum, of which the account is to be taken, whether the value 
of the goods, or the ſum really made. In the caſe in Eg. Abr. 
91. the Court thought proper to charge the perſon only with what 
he really made of the goods, and this is the proper rule, for the 
perſon advancing the goods, knows they are not to be ſold in the 
hop, but in the lump, at a different kind of marker, and that 


what 
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Covenant, in 
an infant's 


marriage ſet- 4 


tlement, that 
whatever 
ſhould come 
to the wife 
from the 
mother or 
otherwiſe, 
ſhall be 
bound by the 
ſettlement, 
reſtrained to 
what ſhall 
come fromthe 
mother, not to 
property 
coming, un- 
expectedly, 
from cther 
quarters. 

To bind an 
in fant, the 
marriage ſet- 
tlement muſt 
be fair and 
reaſonable ; 
not tend 

to deprive 
her of every 
thing. 


| fery and his wife, 32ſt March, 1748, reciting that he had laid out 
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what can be got for them, in that way, is all that will redound 
to the benefit of the party to whom they are advanced; this. la Ys 
* out of the caſe the value they were of, to be ſold in the Ft 
His Lordſhip directed an account of what filks came to the 
hands of Rybot, and under what contract, and with what privity, 
and alſo of the value of the other goods, and an enquiry as to 
the endorſement of the note to John Vanſommer, from Vanſem. 
mer and Paul, and reſerved further directions. 


her guardian and had not accounted for her fortune, ſhould be 


WiLTIauSs againſs WILLIAMS, 


Y indentures previous to the marriage of Feffery Williams 
and Frances Fackſon an infant, bearing date 1oth of Func, 
1745, it was agreed, that 700 J. advanced by Feffery Willians, 
and 700 l. advanced for Frances Fackſon by her uncle, who was 


laid out in lands, which ſhould be ſettled upon Fefery for life, 
with remainder to truſtees, to pay 40 l. per ann. to Frances for 
life, remainder for a term of years, to raiſe 600 /. for younger 
children, remainder to firſt and other ſons in tail, remainder to 
daughters, &c. In the deed, there was a proviſo, by which Williams 
covenanted that all ſums of money, c. which ſhould come to 
Frances, or to him, in her right, from the mother, or other- 
wiſe, ſhould be applied or veſted in truſtees, to the ſame uſes 
with the 1, 400 l. The mother, by a deed 29th December, 1746. 
in conſideration of love and affection, conveyed an eſtate to the 
uſe of herſelf for life, remainder to Thomas Fackſon (her fon) 
in tail, remainder, as to a moiety, to Frances for life, remainder 
to her firſt and other ſons, with power of revocation. Thomas, 
the ſon, having become lunatic, the mother, by her will, revoked 
the deed, and declared that the truſtees ſhould ſtand ſeiſed for 
the uſe of Frances, until Thomas ſhould recover or die, and, after 
his deceaſe, ſhe gave the eſtate to Frances for life, remainder to 
her firſt and other ſons. —She died 1754-—By deed, between Jef 


the 1,400 J. and 350/. more, he and Frances conveyed the 
lands ſo purchaſed to truſtees, to the uſes in the ſettlement, 
Feffery made his will, zd December, 1761, and directed 350 
to be laid out in the purchaſe of an houſe, which ſhould be to 


His wife for life, with remainder among the children.—He gave 
"2 | dhe 
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the wife 700 l. which he defired, ſhe, at her death, would divide 


among the children. He died in 1764, and, on his death, the 


*plaintiff the eldeſt ſon of Jeffery and Frances, became entitled to 
an eſtate-tail in the premiſſes, ſubject to the charges. Some 
other eſtates came, from other quarters, to Frances during the 
coverture, and eſpecially a choſe in action, reduced by the huſ- 
band into poſſeſſion. And this bill was filed by the plaintiff}, to 
render all theſe eſtates ſubject to the marriage ſettlement, con- 
tending, that they were bound by the articles, and that the wite 
had, when adult, done acts in affirmance of the ſettlement, which 
however did not appear in evidence, 


Mr. Scott, for the plaintiff cited, —Carnel v. Buckle, 2 Vms. 
243. — Harvey v. Aſhley, 3 Ath. 607. — Lucy v. Moore, 3 
Brown Parlt. Ga. 514. and Durnford v. Lane, (Hill, 1780, 
ante, 100.) 


Lord Chancellor, — This is a bill filed by Jeffery Williams, the 
eldeſt ſon of the marriage, to have three different eſtates applied 
to the uſes in the marriage articles. A reſidue of 1,600 J. or up- 
wards, coming to the mother, an eſtate for life given to Frances, 
by her mother, and another eſtate which deſcended upon her in 
tail. It is impoſſible to read ſuch a clauſe as this in a ſettlement 
by an infant without obſervation. It was never heard of, that a 
huſband was permitted to covenant with an accounting party 
for an indemnity.— It goes to defeat any claim upon her to 
abide by this ſettlement, unleſs ſome z/tcr:or act has been done 
by her to confirm it. It is contended to be the effect of the ſet- 
tlement, to preclude her from any thing, whether real or per- 
ſonal, which ſhould come from any quarter. To bind an infant 
the ſettlement muſt be fair and reaſonable. The eſtate of the 
mother is not bound by the covenant. Has there ever been a 
cate where a eontract has been conſtrued to bar an infant from 
every thing? On what precedent could the Court pronounce it 
to be right? But I do not think the covenant extends to it, I 
think otherwiſe relates to the mother only, —if it was to extend 
further, I ſhould think it unreaſonable. Suppoſe the eſtate of 
the mother to be bound, the other eſtate comes aliunde, and is 
not bound. The eſtate given to the wite for life, by the 
mother, is given to the ſon in tail,,—nothing could be bound 
but the eſtate for life, the ſon takes his eſtate unfettered, and 
conteſts the will as to the life-eſtate. The caſc of Noys and 
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Wife barred, 
by a ſpecific 
legacy, from 
taking the 
reſidue. 


Houſe of Lords, 7 Brown Parlt. Caſes, 511, the property ſpe- 
cifically given to the wife, being hier property before the mar— 
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Mordaunt, (2 Vern. 581.) applies to it. Theſe obſervations go 
to diſpoſe of his claims as to the real eſtates. But the huſband 
having covenanted for himſelf, that what ſhould come to him 
*ſhould be bound by the articles, (which he might do) therefore 
the choſe in action muſt be ſo applied, and alſo the moiety of the 
reſiduary eſtate of the mother. The Maſter muſt therefore en- 
quire what that was, that it may be laid out in land to the truſts in 
the ſettlement. Thoſe truſts cannot be doubted. It has been en- 
deavoured to be argued, that the annuity and portions ought to be 
increaſed in proportion to the fund, but the original ſettlement 
was made with an expectation of increaſe, for otherwiſe the 
eſtate muſt ruin itſelf. 1, 400 J. to purchaſe an eſtate, charged 
with 40 J. per ann. and 600 /. to be raiſed if there was a younger 
child, without prejudice to the annuity, and which the father 
might raiſe by an anticipation, — the eſtate to be purchaſed, muſt 
have been ruined. | 


MARTIN avainſ} RE BOW. 


2 AAC Martin Rebow Martin, eſq; by his will dated 22d 

September, 1781, deviſed to the plaintiff his wife, a real 
eſtate, he alſo bequeathed to her his houſe in town, his plate, i, 
(but no pecuniary legacy) and made her executrix. The only 
queſtion was, whether ſhe was intitled to the reſidue of the per- 
ſonal eſtate in her own right, or only as a truſtee, ſubject to the 
ſtatute of diſtribution. 


Mr. Attorney General for the plaintiff, — The general turn of 
the caſes 1s that the executrix 1s to take beneficially, and it 
has been lamented that the rule was ever infringed upon. The 
caſe of Foſter and Munt, 1 Vern. 473, which was the firſt 
where it was altered, turned upon fraud. But the caſes have 
made diſtinctions, the Court has decreed that children and heirs 
at law, made executors, {ſhould take beneficially. So too in the 
caſe of a wife, 2 Wms. 215. In Lawſon and Lawſon, in the 


riage, was held not to exclude her from the reſidue. 


* 
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Mr. Selwyn on the ſame fide,—In Fyfer and Munt, it was a 
pecuniary legacy, and given for care and pains. There has 
been no caſe argued ſince, in which the Court has not expreſſed 
ſome diſpleaſure at the rule. In Ball and Smith, 2 Vern. 675, it 
* was determined that the wife ſhould take both the legacy, and 
the reſidue. | 


Lord Chancellor, — That ſhews the caſe of Feſer v. Munt, was 
conſidered as eſtabliſhing a rule out of which they were making 
an exception. Here it is over and above her dower and thirds, 


and the houſe was leaſehold. 


Mr. Mangfield, for defendants, —It is impoſſible to decree her 
the reſidue without altering the eſtabliſhed rule from Fer v. 
Munt, to the preſent time. The rule was eſtabliſhed alſo by 
Lord Harcourt, in another caſe, Farrington v. Knightly, 1 Wms. 
544. As to its being the caſe of a wife, and that ſhe has no pe- 
cuniary, but a ſpecific legacy.— 


Lord Chancellor, — The caſe of a wife may make a circumſtance 
in evidence, though it cannot make a rule of law. 


Mr. Mansfield, —There is no ſenſible diſtinction between a ſpe- 
cific, and a pecuniary legacy, — the one is juſt as inconſiibent 
with the rule as the other. The caſe in 2 Vern. 675, was plate 
only, no other legacy, and it was plate which ſhe herſelf had 
brought, and ſome other in lieu of what the huſband had fold. 
In Soutbeot v. N. atſon, 3 All. 226, no ſuch diſtinction was laid 
down, 


Lord Chancellor, — The rule is too fully eſtabliſhed to be ſhaken 
from time to time. It is better to let it continue unmoved. If 
it were a new queſtion, it might be argued, but the time is over; 
the rule is laid down, and has been acted upon for years paſt 
that where a teſtator gives the executor a legacy, he pays him 
for his trouble, and turns him, as to the reſidue, into a truſtee. 
There would be no end to the variety of caſes that would ariſe. 
An account muſt be taken, and one third of the reſidue go to the 
Wife, the other two to the children. 
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fore any pay- 
ment of the 
annuity. 


tion to Mr. Baldwin, (the attorney) he calculated the value at 
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Trinity Term 


22 Geo, 3, 198% 


8 


MoRTIMER ggainſt Cap ER. 


HO MAS Capper, contracted to fell to the plaintiff Mar. 

timer a piece of ground which had deſcended upon him 
ex parte maternd, for 2000. (to pay off a mortgage upon it) and 
gol. a year annuity to the vendor for his life. Thomas Capper, 
died (being found drowned) two days after the contract was 
reduced into writing, and the plaintiff now filing his bill 
for a ſpecific performance againſt the heirs at law, they, by their 
anſwers, inſiſt that, no payment of the annuity having been ever 
made, the contract was void, and the two ſets of heirs contend 
reſpectively among themfelves, that the eſtate deſcends, the one 
to the heir ex parte paternd, the other to the heir 2x parte nu- 
tern. Jones, who was the agent of Capper, had offered the 
purchaſe to ſeveral perſons before Mortimer, who took it upon 
Jones' s ſtatement of the value, and it was proved to be done 
with the approbation of Capper's brother and other friends. 


Mr. Arden for the plaintiff, —ſtated the agreement and inſiſted 
that, being a fair tranſaction at the time, it could not be affected 
by the ſubſequent event of Capper's death. 


Mr. Holliſt on the ſame fide,—cited Baldwin, adminiſtratrit 
of El:zabeth Stevens againſt Boulter, before Lord Bathurſt, 25t 
November, 1776, to the following effect, (vis.) Elizabeth Steves 
the plaintiff's teſtatrix, having received a ſum of x 504. was de- 
firous of purchaſing an annuity for her own life, upon applica- 


about ſeven years purchaſe, (ſuppoſing her ſixty-five years of 
age,) but finding ſhe was ſeventy, he calculated it at five yea! 
purchaſe, theſe calculations were ſhewn to the defendant Bolle, 
a clergyman, and relation of the family, who granted Mrs 

LE | | Balduin 


is Tus COURT or CHANCERY. 


Baldwin an annuity Fat ten years purchaſe, ſecured by his and 
his ſon's bonds, Mrs. Baldwin died before any payment of the 


annuity, and Lord Bathwyf? refuſed upon all the circumſtances, 
to ſet aſide the tranſaction. 


Mr. Attorney General, for the heirs at law,—The Court re- 
faſed to carry the agreements inta ſpecific execution, in the 
South-ſea year, 1 Wms. 570.—Cud v. Rutter. So in the caſe 
of an * houſe which was burnt down before the payment of the 
money. The ground upon which this is argued, that the mo- 
ment the agreement is executed, it has it's full effect, would 
have applied in the caſe before Sir Fo/eph Feky!l, (that in Wms.) 
. Pope v. Roots in the Houſe of Lords, 7 Brown's Parlt. Caſes, 
184. was a caſe in point. Roots contracted 16th July, to ſell 
to Pope, for an annuity, Roots lived to November, but never 
received any payment, though, by the terms of the contract, the 
firſt became due in October, the contract was not impeached, but 
ſet afide on that ground only. Here the contract cannot be 
carried into execution, on account of the death of the party. 
The only diſtinction between the caſes is, that here Capper's 
mortgage was to be paid by Mortimer. | 


Lord Chancellor, — To decree for you, I muſt lay it down as 
a rule, that, where a bargain depends upon a contingent event, 


which chance both the parties know, if the event turns out 


againſt one of the parties he muſt be diſcharged from his 
contract, There never was a caſe where an agreement was 
made more fairly, or more with the approbation of the family. 
How then is it to be impeached ?—that the annuitant died be- 
fore a payment.—That the bargain has turned out all advan- 
tageous to one party, which was ſuppoſed to be fortuitous. 


Mr. Mansfield, for the heirs ex parte maternd,—lt is not of 


courſe to decree a ſpecific performance of agreements. There 
is no reaſon that where an agreement becomes extremely hard, 
and a man is to convey an eſtate for almoſt nothing, it ſhould be 


| * This is not a determined caſe, but only put by Sir Jo/eph Jekyll, Maſter of the Rolls, 
in giving judgment in Stent v. Bailis, 2 Williams bp. 220. the only determined cafe at all 
ſimilar, is that of Caſs v. Rudele, 2 Vern. 280 where a ſpecific performance was decreed, 
but that caſe was ſaid by Lord C. Apfiey, in Pope v. Roots, to be miſ-reported, for that it 
appeared by the Printed caſes in the Houſe of Lords, that Caſs made a title in January, 


1691, by conveyance executed, and the earthquake did not happen till July, 1692, that 


Ruzele by his anſwer admitted he had the 700/, in his hands, and the decree was founded 


on a good title to the premiſes having been conveyed to him, 


„ Vu carried 
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* carried into execution. Pope v. Roots is a weaker caſe for the 
defendant than the preſent. This would not have been carried 
into execution againſt Capper. It is no doubt a very advan. 
tageous agreement for Mortimer. — The only evidence to ſupport 
the agreement is, that the witneſs (Capper the couſin of the 
deceaſed) believed the vendor to be competent at the time.— e 
had been twice confined, and his health was extremely impaired, 
The ground was worth 1 Zool. and was ſold for only 200l. and 
Fol. a year, for the life of Capper. 


Lord Chancellor, I remember a caſe of a contract for a piece 


of ground, which was to be encloſed, for 20/. and, upon a bill 
for ſpecific performance, the defence was, that it was worth 200/, 


and, although the contract was to be performed in futuro, yet 
neither party knowing the value, the Maſter of the Rolls decreed 


a performance. 


Mr. Ainge,—To- PIs that equity will not decree a . perform 
ance of unreaſonable agreements, cited Jobnſon v. Nott., 1 Vern, 
271.—Bromley v. Fefferyes, Pre. Ch. 138.—and that ſubſequent 
accidents will ſometimes affect agreements, he cited Savage 
v. Taylor, Forreſt 234. — and Te v. Roots. 


Land, Chancellor, —The enquiry ſhould be as to the value of 
an annuity, for the life of Capper, in order to introduce the 
queſtion, whether an eſtate being diſpoſed of for an annuity, 
(which 1s a contingency) the contract ſhall fall to the ground, 
if no payment of the annuity ſhall be made. I think, if the 
price be fair, the contract ought not to be cut down, merely 
becauſe the annuity, which 1s a contingent payment, never be- 
came payable. Let it be referred to the Maſter to inquire into 
the real value of the eſtate, and what ſum Thomas Capper ought 
to have x aid for ſuch an annuity, 
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*Counteſs Dowager of PirymouTa and another 
againſ} Lady Dowager AR CHER. 


Appeal from the RoLLs. 


HOM AS Lord Archer deviſed lands in Eſex to truſtees, 

to be ſold, and the money to be laid out in the purchaſe of 
lands in Warwickſhire, which, when purchaſed, were to be to the 
uſe of Andrew Lord Archer for life, without impeachment of 
waſte, remainder to Lady Plymouth and Lady Minterton teſtator's 
daughters, and the heirs of their reſpective bodies, as tenants in 
common. The perſonal eſtate was limited to the ſame uſes with 
the real, and the rents and profits of the lands in Eſex, till fold, 
were to be to the uſe of the ſame perſons, who would be entitled 
to the lands in Warwict/hire, when purchaſed. The eſtates in 
Eſſex not being ſold, Lord Archer cut down timber on that 
eſtate, and the queſtion was, whether he was entitled fo to do, 


he being intended by the will to be tenant for life, in the 


lands to be purchaſed, without impeachment of waſte, and the 


rents and profits of the Eſex eſtate, being to go to the perſons 


entitled to the eſtate to be purchaſed. His Honor, Sir Thomas 
Sewwel, decreed that Andrew Lord .1rcher, was not entitled to 


cut timber on the Eſex eſtates, and ordered the defendant, 
his executrix, to account for the timber ſo cut. 


Mr. Attorney General, for the appellant,—ſtated the caſe, and 


argued that Lord Archer was entitled to every profit in the 
Eſſex eſtate that he would in the Warwickſhire eſtate, when 
purchaſed, where he would, as tenant for life without impeach- 
ment of waſte, be entitled to cut timber. 


Lord Chancellor, —If he can cut the timber on the eſtate to be 


ſold, and likewiſe on that to be bought, he will have double 
waſte. 


Mr. Attorney General, —He would have a right to open coal 


mines on the eſtate to be ſold, and likewiſe on that to be 
bought. 


Lord Chancellor ,—The quantity of the ſubject might have 
lome weight on the conſtruction of the words, rents and profits, if 
I | it 
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it was equivocal. I agree the queſtion to be what the truſtee, 
ſhould do acting correctly and properly. They were to purchaſe 
lands to fettle on Andrew Lord Archer, in ſuch way as to give 
him the property in the timber. The queſtion is, whether the 
intereſt was to be the ſame in that to be ſold, as in that to be 
purchaſed. The eſtate was given to the truſtees abſolutely to {ell 
and to lay out the money in lands to be ſettled on Andreu for 
life, without impeachment of waſte, The teſtator ſeeing that 
profits would ariſe before the ſale, ſays, they ſhall belong to the 
perſons entitled to the eſtates to be bought. Rents and profits in 
general mean annual profits. It is true, they may ſo ſtand as to 
mean more; if there be enough in the will they muſt do ſo here, 
ut, unleſs there are ſome extraordinary words, they muſt mean 
annual profits. The only argument tor the power 1s, that he 
would have it in the eſtates to be purchaſed. I cannot get over 
the objection that it will give him double waſte: that would be 


to the tenant for life, but by expreſs words. I think the tenant 
for life could not open a mine. If it is already open, the 
working it is part of the annual profits, the minerals are not 
then held part of the inheritance. 
| DECREE AFFIRMED, 
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eltate yeſted in * aſſignee, under 1 Ja. I, 6. 15. 


Fol.) and gave a promiſſory note to repay the money, unleſs ſhe 


FayER againſt FLoon. 


5; LIZABETH Pearce, being about to renew a leaſe of 
an eſtate in Devonſhire, at the expence of a fine of 160/, 


borrowed of Flood 8ol. (of which Flood himſelf borrowed 


ſhould bequeath the eſtate to ſome one of his children, She 
afterwards deviſed the eſtate to the defendant Flood's daughter; 
but, before the deceaſe of Mrs. Pearce, Flood had become 2 
bankrupt. His aſſignees filed this bill againſt the defendant, 
the daughter, and the repreſentative of Mrs. Pearce, elaiming 
the 800. or half of the eſtate as being purchaſed by. the bank- 
rupt, in the name of a child, under 1 Fa. 1. c. 15. and, upon 
a hearing before his Honor, ned a decree. from which this 
was an appeal. 


3 


in THE COURT or CHANCERY. | 


Mr. Attorney General, In ſupport of the decree, Under 1 Fa. 
1. c. 15. this eſtate ought not to be enjoyed by a volunteer; 
the intereſt in the leaſe being for the bankrupt's child. If 
Mrs. Pearce had paid back the money, it would have gone to 
the aſſignees, ought the will of a third perſon to affect the aſſets 
of the bankrupt? The caſe of Lilly v. Oſborn, 3 Wms. 298. was 
determined on the ground, that the party was not a trader at 


the time of the purchaſe, and was in ſolvent circumſtances ; but 


here he was a trader, and therefore it was within the ſtatute, 
Walker and others againſt Burrows, 1 Ath. 93. 


Mr. Huli on the ſame fide,—cited Criſs v. Pratt, (7 Vi. y. 
pl. 2.)—T ucker v. Cofh, Sty. 288. 


Mr. Mansfield, for the appellant, — Flood was at the time ſup- 
poſed to be in very good circumſtances. The ſtatute was in- 
tended to prevent bankrupts from conveying their eſtates to their 
children. The bankrupt could not have obtained the eſtate to 
himſelf. Can the bankrupt's child becoming entitled by the 
bounty of another, be within the ſtatute any more than if ſhe 
had purchaſed the child a trade, or a pair of colours ? 


Mr. Ainge, ſame fide, —The bankruptcy was eight years after 
the purchaſe, five years will purge an act of bankruptcy. And 
it is not ſtated that he was at the time a trader. Now that 
Mrs. Pearce has performed her part of the contra®, they call 
on her repreſentative to refund the money, when they cannot 
take back the eſtate, which is gone to the bankrupt's family. 


Lord Chancellor, — This is a hard caſe, and I ſhould be glad, 
but I do not ſee how, to take it out of the principle of the 
ſtatute. It is very clear, that one of the caſes to be remedied by 
the ſtatute, is that of a father buying an eſtate, from a ſtranger, 


to be conveyed to his child. Then if the caſe was {o varied as 


to make him a truſtee (ſuppoſe for a moiety) for the child, that 
would go to the aſſignees. In the preſent caſe, the aunt would 
not perhaps have given it to the child, but for the agreement 
wich the trading father. If it was money advanced without a 
hen, it might be dangerous to give it to the aſſignees, but, as far 
as the money advanced is a lien, the father procured an intereſt, 
winch muſt go to the aſſignees. | 


The DzcrEz mult be AFFIRMED. 
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* IE NR Y Barnngy Mavynetw, and MAR v his 


Wife, Adminiſtratrix of Jamss, CaTHERINE, and 


By marriage 


ſettlement, 
1, 500l. was 
Provided for 
youngerchil- 
dren in ſuch 
ſhares as the 
parents 
thould ap- 
point, in de- 
fault of ap- 
pointment 
to allthe 
children, af- 
ter the death 
of the wife. 
'The parents 
. afterwards 
made an ap- 
pointment 
excluding 
one child; 
his deed 
veſts the por- 


tions in the 


children 


borr. or to be 
Horz. 


EDpW ARD NANA, and alſo Repreſentative of 
Mas fa, and THOMAS NANF AN. Plaintiffs, 


Joss en MiDDLEeDiTCH, Lewis WILLIAu 
BU ckERID GFE, and HesTer bis Wife (who, 
with Mipplgprreu, were ſurviving Exccu- 
tors of Joun NAN TAN) Joun Hoor ts, per- 
ſonal Repreſentative of ELIZABETH NAN TAN, 
and Jaws s NaN AN, Repreſentative of Do r0- 
THY NAN FAN, Defendants, 


T PON the marriage, in 1703, of George Nanfan and Maria, 

only child of Dorothy Prior, lands, (being the property of 
Dorothy the mother) were ſettled on the mother Dor 
for life, remainder to Maria for life, .remainder to truſtees for 
a term of 600 years, remainder to firſt and other ſons, with 
remainders over. The truſts of the term were to raiſe 1, 5000 
for ſuch younger children of the marriage, at ſuch times, and in 
ſuch ſhares as the father and mother ſhould by joint deed ap- 
point, and, in default of appointment, for all the children who 
ſhould be living at the death of Maria, ſhare and ſhare alike, 
In 1724, there being then ſeveral children of the marriage, (vis.) 
George, Thomas, Jobn, James, Maria, Dorothy and Catherine, 
of whom one, Derothy, had married againſt the parents conſent, 


the father and mother by deed directed the ſum to be raiſed for 


the uſe of all the children then born, or to be born, ſhare and 
ſhare alike, except Dorothy, to whom, on account of her difobe- 


dience, they gave 6 d. only: with a power of revocation. After 


the deed of appointment, two other children Edmund and 
Elizabeth were born. All the children except h, died in 
the life-time (f the mother, (who ſurvived the marriage 70 
years, and her huſband 4o,) ſome having attained their ages cf 
21 years. On the death of the mother, in 1773, this queſtion 
aroſe between the plaintiffs, (the repreſentatives of ſome of the 
children who died in the life-time -of the mother,) claiming 


their reſpective ſhares of the 1, 00 J. and the defendants claim- 


1g 


in THE COURT or CHANCERY. 


*ing under John, the ſurviving ſon, and other of the deceaſed 
children ; the queſtion being whether the portions veſted by the 
deed of 1724, or at the death of the mother, when the term 
came into poſſeſſion. 


Mr. Attorney General, and Mr. Stainſby, for the plaintiffs,.— 
The Court leans to veſt portions, when they become neceſſary. 
If the children ſhould all die before the appointment, the term 
was then to ſink, therefore, if the appointment was made, the 
term was then to be an abſolute and indefeaſible term. The ap- 
pointment to all the children, made a tenancy in common. It 
was only intended that the mother ſhould take the rents for her 
life. There being no time ſtipulated for the payment, it veſted 
immediately. Lord Rivers againſt Lord Derby, 2 Vern, 72. takes 
up the caſe of Paulet v. Paulet. As to excluding a child who 
might become an eldeſt fon: if the child had become fo, it 
would have operated only as appointing him tenant in tail, in ex- 
pectancy on the death of the mother. The power of revocation 
does not ſuſpend the effect: but it may be a queſtion whether the 


father and mother had any right to interpoſe the power of revoca- 


tion. Whether there was or not, it was never executed. They cited 
Menzey v. Walker, caſes temp. Talbot, 72. (againſt the excluſion 
of Dorothy) Walpole v. Colville, by Lord Hardwicke, Barnardiſton, 
153. Lloyd v. Biſcoe, at the Rolls, 1758, Cholmley v. Meyrick (cited 
and ſtated ante p. 77.) where the doctrine of veſting is very fully 
taken up. Teynham v. Webb, 2 Vezey 198.— King v. Withers, 
3 Wms. 414. and Forreſt, temp. Tall. 117. — Tournay v. Tour- 
may, Pre. Cb. 290. 


Mr. Maddocks—for the repreſentative of one who attained. 
21 and married, If the portion did not veſt at the execution of 
the deed, it dad at 21, or marriage, when the child would want 
it. 


Mr. Ambler for the defen dants,—Wherever there is an ap- 


pointment, it muſt operate according to the deed appointing. If 


the children here had lived till they wanted the portions, they 


would have been veſted intereſts. This appointment might have 
been by will. Nothing therefore could veſt till the death of the 
wife. — Duke of Marlborough V. Lord Godolphin, 2 Ves. 
61. Bruen v. Bruen, 2 Fern, 439, Stevens v. Dethich, 3 Al. 
39. 
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— 


MAY Ur 
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1782. *Mr. Selwyn, 0 the ſame fide,—If the 1, 00 l. did not veſt 
— till the death of the mother, ohn was then the only ſur. 
2 vivor. Under the original ſettlement it was to go to ſuch 


Mino1.e- Children, as the father and mother ſhould appoint. If no ap. 
tte pointment, or an imperfe& one, to the children, who ſhould be 


T*164] living at the death of the mother. It only remains to ſee the 


effect of the apointment,—that was merely to exclude Dorothy, 
It only meant to provide what the ſhares ſhould be, and, therefore, 
appointed to all the children, except Dorothy. It does not affect 
the time when the ſhares ſhould be paid. 


Mr. Attorney Genera! in reply, — The appointment expreſsly de- 
clares the money ſhall be raiſed. The argument ab inconvenienti 
applies ſtrongly, for it muſt be exceedingly inconvenient if theſe 
ſhares were not to be veſted intereſts. 


Lord Chancellor, — It ſeems exceedingly clear, that if the whole 
had been at firſt part of the power, and the huſband and wife 
had ordered it to be paid at a day certain, the money muſt haye 
born intereſt from that day by anticipation of the term. It would 
then alſo be clear that it would have beenveſted in thoſe children, 
from the time when the inſtrument was made. The difficulty 
is not ſo much upoa the firſt branch of the queſtion, as upon 
the intent of the whole. The object, in the contemplation of 
the ſettlement, was to raiſe it after the wife's death, and, if it 
ſtood on the laſt branch of the queſtion only, it muſt be raiſed 
for the only ſurvivor. The intention was to give the parents a 
power to anticipate the charge, then the queſtion is whether they 
intended to anticipate it. I think they did not ; for they have 
named no time of payment, and have ſaid nothing about exe 
cutors, &c.— they have only expreſſed an intention to exclude 
Dorothy. The original deed was, that it ſhould be raiſed and 
paid, at ſuch time as they ſhould think fit.— They have only fad 
to which children it ſhould be paid, without anticipating the 
payment. Upon the whole, Ithink it was not veſted. How- 
ever, upon the whole, I rather think the plaintiffs are entitled. 


His Lordihip therefore decreed. an account of the ſeveral 
ſhares, and that they ſhould be paid to the repreſentatives of the 
reſpective children, and the coſts to be paid out of the fund. 


A day or two after, his Lordſbip expreſſed himſelf to be, upon 
the whole, diſſatisfied, and ordered the cauſe to be reheard. At tht 


time of the rehearing the Reporter was abſent, but he has been 
favoured 
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favoured with the following note of the Lord Chancellor's judg- 
ment. = 


Lord Chancellor, —Arguments of convenience have gone a 
great way as to general rules of law.— When a conſtruQiion is 
doubtful, an argument of inconvenience may be uſed to explain 
the doubt. A great part of the argument, in this caſe, has gone 
upon the times when portions to be raiſed out of lands ſhould 
veſt ; but the caſes, upon this ſubject, are quite out of the queſ- 
tion.— They go upon the intention of parties which 1s out of 
the caſe before us, for two reaſons ; firſt, becauſe the caſe is 
not ſtated to be the caſe of children not living to the time when 
a portion is neceſlary ; ſecondly, becauſe the circumſtances of 
the caſe go a great way to exclude it. The money was to be 
raiſed if there was any child. The caſe muſt be taken as of 
children who died before the mother, but lived to want por- 
tions, and of one child who ſurvived the mother. The queſtion 
is, whether the children are to take under this appointment, or 
as if no appointment had been made. The inſtrument by which 
the portions are given ſuppoſes an appointment may have arreſted 
the effect of the clauſe, directing the ceaſing of the term. The 
general intent was to give the parents an opportunity of providing 
for children, according to their diſcretion, to the amount of 1, 500!. 
if the parents have not exerciſed that diſcretion, then the 1,500 /. 
is only to go to children ſurviving the mother. But this is not 
the caſe that has happened. It has been diſputed whether the 
parents have expreſſed the period when the portions were to 
veſt :;—1 think they have not. —The payment was not tobe ſooner 
than in the original inſtrument. But they have made a deſig- 


nation of the perſons in whom the money was to veſt, Which 


is perfealy repugnant to the former inſtrument. The appoint- 


ment has given the money to all the children of the marriage. 
The point is not brought before the Court, whether any died 
before 21, or marriage, ſo as not to want the portion.—lIrt is 
clear all the children were deſigned, according to the appointment. 
As to the time of veſting ; according to the inſtrument, without 
any time named, they muſt veſt immediately. This differs 
from all the caſes, for this is a caſe where, after marriage, and 
upon a view of an exiſting family, the parents have given por- 
tions to perſons deſcribed. —Firſt, as to thoſe born at the time of 
the appomtment, ſuppoſe one had died under 21, could it be 
contended that the repreſentative. of that child would not be 
entitled? The effect of this is to put the children after born, in 

Ver. I, Yy . 


1 782. 
— 
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J. D. pro- 
vided, by a 
codicil to his 
Will, that his 
wite (whom 
he had made 
tenant for 
lite) might 
cut timber 
for her own 
uie and be- 
r.cht, at ſea- 
ſonable 
times,“ 
what timber 
the tenant 
for life ſhall 


be reitrained 


from cutting- 


„will and mind is, that ſhe may, during ſo long time as ſhe 


cutting of ornamental timber, or ſuch as ſerved for ſhelter to 


to maturity. His Honor, ex parte, and unattended by counſel, 
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* the ſame predicament. The money is to be equally divided 
between them. They are, therefore, tenants in common, and. 
whenever a {hare veſts, it is tranſmiſſible, without farview. 
ſhip. The deſignation of the perſons to take is altered by the 
appointment. Not thoſe alive at the death of the mother 
only, but all the children mult take. 


DECREE AFFIRMEn, 


CHAMBERLYNE againſt DUMMER, 


HOMAS Dummer, eſq; made his will, by which he de- 
viſed his freehold and copyhold eſtates at Cranbury, in the 
county of Hants, and elſewhere, to the defendant Harriot Dummer, 
his wife, for and during her natural life, remainder to CHarlotie 
Holland, (an elderly lady) for life, remainder to the plaintiff 
in fee. This will was made a conſiderable time before 
his death; but, about a fortnight before his deceaſe, he made 
two codicils to his will, one of which only was now in 
queſtion. A clauſe of this codicil was to this effect. Where- 
as, by my will, my wife cannot cut any timber, now my 


“ ſhall continue my widow, cut timber for her own uſe and be- 
&« nefit, at ſeaſonable times in the year.” Mrs. Dummer, under 
the power given by this codicil, made contracts for, and began 
to fell timber. The plaintiff filed his bill, and applied to his 
Honor the Maſter of the Rolls, for an injunction to ſtay the 


any of the manſion-houſes, and alſo of young wood not come 


made an order in Hil. Vacation, 1782, to ſtay the cutting of 
any timber whatſoever, until anſwer and further order. And 
r8th April, 1782, Mr. Arden and Mr. Serjeant Rooke, moved 
to diſcharge his Honor's order, as going farther than the plain- 
tiff's application, and preventing her cutting what ſhe was un- 
doubtedly entitled, under the will, to cut.—The order was ſup- 
ported by Mr. Attorney General, Mr. Mansfield, and Mr. 
Holliſt.— Mr. Attorney General contended, that Mrs. Dummer, 
being by this codicil made tenant for life without impeachment 
of waite, could not cut down ornamental timber, ſuch as pro- 
tected buildings, or ſuch as by ſtanding longer would pay good 


intereſt tor ſo doing. Mr. Mansfield objected, that ſeveral of 
a e 
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the trees marked, if cut down, would expoſe the young ſapplings 
to the cold winds. Mr. Holliſti, that ſhe ſhould cut only what 
was fully mature, and would ſuffer by ſtanding, and that 
nothing was timber under five ſolid feet; he alſo contended that 
under the deviſe ſhe could not cut for ſale, but for her c20n ue 
upon the eſtate. Lord Chancellor utterly rejected the idea, that 
ſhe was to cut for her own w/e, on the eſtate or for overs only, 
and thought that ſhe was entitled not merely to cut timber 
which would ſuffer by ſtanding, but every thing which could 
fairly be called 7imber, although ſhe ſhould not cut ſuch ſticks 
as would only make paling, Fc. he recommended to the parties 
to accommodate what ſhould be cut under this idea, being 
willing to ſave to the defendant the ſeaſon for cutting timber; 
but, if they could not ſettle the matter, ſaid he muſt be attended 
with affidavits to ſettle the terms of the injunction. Mrs. Dum- 
mer, afterwards put in her anſwer, and admitted cutting trees in 
the lawns and pleaſure grounds, at Cranbury, but alledged that it 
was for the purpoſe of widening the way to the houſe, to prevent 
damps, and improve the place. She admitted alſo, the cutting 
trees placed in rows at Woolfton and Badg/ley, but, that they were 
ſuch as ſhe did not conſider as ornamental; ſhe alledged that oak 
trees of fix inches girth, and ſixteen feet in length, or containing 
four feet of ſolid meaſure, were deemed timber trees, and that 
ſhe had cut down none ſo ſmall ; that aſh of five inches girth, 
and elm of ſeven, were alſo eſteemed timber, and that ſhe had cut 
none under thoſe ſizes. Upon motion to diſcharge the order for 
the injundion, 19th June, 1782, Lord Chancellor was of opinion 
upon conſideration of the caſe, and of the authorities cited vix. 
Packington v. Packington, 3 Alk. 215. — Alon v. Aſton, 1 
Vezey 264.— * Leighton v. Leighton, 22d March, 1747-8, 
T Obrien v. Obrien, 20th May, 1751, and Lord Caftlemain, v. 


* LEIGHTON v. LEIGHTON was a bill by the eldeſt ſon, tenant fin tail, expectant 
on the death of the father tenant for life, to reſtrain him from committing waſte, by cutting 
down timber, eipecially ſuch as was ornamental to the houſe. 'The Court, upon affidavit, 
and certificate of the bill filed, granted an injunction to reſtrain the defendant from com- 
mitting waſte upon ſuch part of the eſtate, whereof he was ſubje& to impeachment of 
waſte, and as to the manſion-houſe, out-houſes, gardens and orchards, timber growing 


for ornament and ſnelter to the houſe, to reftrain him from committing waſte therein *till 
anſwer or further order. * 


+ OBritN v. OBRIEN: Inj unction to reſtrain deſendants from cutting down any timber 
trees or other trees growing on the eſtates, which were planted or growing there for orua— 
ment or ſhelter of the manſion houſe, or that grew in viſtas, planted walks, or lines, for the 
ornament of the park part of the eſtate, and alſo from cutting down any ſaplings growing 
on any part of the eſtates not proper to be felled, till anſwer or further order. 
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Lincoln's- 
Inn-Hall, 
16th July, 
1782. 


5, J. in his 
life-time 
granted two 
annuities to 
P. J. his ſon, 
and, there 
being ſub- 
ſi ting ac- 
counts be- 
tween them, 
by will gave 
him an an- 
nuity of 6000. 
on condition 
he ſhould, 
within three 
months, exe- 
cute a releaſe 
of all de- 
mands on 
his eſtate, the 
releaſe ten- 
dered includ- 
ing the two 
annuities 
granted 
during the 
life; P. T. 
the ſon did 
not forfeit 
his annuity of 
600 J. by re- 
fuſing to exe- 
cute it, but 
a releaſe ſet- 
tled by the 
Maſter/omit- 
ting thoſe 
annuities,) 
being tender- 
ed and re- 
fuſed. I. C 
held, he for- 
teited the 
annuity un- 


der the will. 


Lord Craven, 7th December, 1733, 2 Eg. Abr. 758. 22 Vi, 5a; 
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that the injunction ſhould iflue nearly in the terms of that gt 
Obrien and Obrien, vis. defendant to be reſtrained from Cutting 
trees which were ſaplings, and not proper to be cut as timber, 


+ See in addition to the caſes cited Perrot v. Perrot, 3 Ath.95.—1 Pex, 521,04 
Bathurſt v. Burden, poſt. vol. 2. p. 64. 


different commiſſaryſhips in Germany, where Paris was deputy 


judgment, 13 Aug. 1781. 


TayLOR againſf PorHam et e contra. 


HE late Peter Taylor, in his life-time, granted to his fon 
Paris Taylor, two annuities of 100. and 200/. per an; 
and, there being accounts ſubſiſting between them reſpeQing 


paymaſter to Peter, Peter Taylor, by his will 1 Sept. 1775, in, 
al. gave to Paris 600l. per ann. on condition that he {hould 
within three months execute a releaſe of all demands on his 
eſtates, being aſſured there was nothing due to him on the ac- 
counts. He died October 1777. Charles William Taylor, and 
Frances Fane Taylor, other children of Peter who were bench 
cially entitled ander his will, Hil. 1778, filed a bill againf 
Paris, who claimed 23,3171. as due to him from Peter's cſtate 
that he ſhould releaſe ; ſtating that a releaſe had been tendered 
and refuſed, and, therefore, infifting that he ſhould be conſidered 
as having broken the condition on which he was to have the 
600. per ann. Paris Taylor filed his bill; infiſting on his de- 
mands upon his father's eſtate, and that he might releaſe when 
he would, having an option ſo to do or not, upon the cloſe of 
the acccunts. The cauſe: and croſs-cauſe ſtood this day for 


Lord Chancellor, —I am of opinion it was the true meaning of 
Peter, to prevent the account Paris ſou ght by his bill, and, 
therefore, I cannot order ſuch account, or furniſh him, by means 
of this Court, with any intelligence of his father's affairs. This, 
therefore, excludes every idea of the teſtator, that he ſhould have 
an election. The next queſtion is, whether the bill ſo filed has 
forfeited the 600/. per ann. and that leads to a common rule 0 
the Court, as to conditions precedent. If the Court can put the 
parties in the ſame ſituation as if the condition had been per- 
formed, it will never ſuffer a forfeiture to attach. The relcale 
tendered went to the 100/, and 200. granted before (% 
Paris had a right to refuſe) or any other claims under the vw: | 

4 | | 
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*I think his litigating it, did not ſorfeit the 6007. annuity. In 1982. 
order to do juſtice, I muſt do no more than declare the will duly <<” 
proved, and refer it to the Maſter to prepare a proper releaſe Tariox 
declaring the intent to be to prevent a conteſt, but that the will porn. 
did not bar the annuities granted in the Iife-time, or any claims 
of Paris, except as to the mutual dealings and tranſactions in [*169] 
the negociation of money. | f 
Coſts and further directions reſerved. 


The cauſe came on again for further directions on the Maſter's 
report, 16th July, 1782, when Lord Chancellor declared that 
Paris Taylor, having refuſed to execute the releaſe tendered to 
him, as ſettled by the Maſter, he was not entitled to the annuity 
of 6o0ol. and ordered an account to be taken of all dealings 
and tranſactions between the ſaid teſtator and Paris Taylor, and 
reſerved further directions. 
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n *Michaelmas Term 


23 Geo. 3. 1782. 


E DW ARD Lord THURLOW, Lord High Chancellor. 


Sir THomas SEWEIL, Knight, Maſter of the Rolls. 
LLoyp KEN VON, Eſq. Attorney General. 
RICHARD PEPPER ARDEN, Eſq. Solicitor General. 


The ATTORNEY GENERAL again// HIRD. 


| Appeal from the ROL Ls. 
at wo cd to H NFORMATION at the relation of the governors of 


3. rw the charity for widows and children of clergymen, for chari- 
of his "6 table legacies againſt defendant, the executor of George 
if he ſhould Bruck. Chriſtian Bruce by her will dated 8th Fan. 1772, gave 


have any, but 


if he ſhould © to her brother George Bruce, and the lawful heirs of his body, 


die without 


lawful heirs, if he ſhould have any, her whole fortune (except a few 


Lady 32 3 © legacies) but if he ſhould die without lawful heirs, ſhe gave to 


5ool.toC. © Lady Stair 1,000/. and to James Crawford 5001. the reſidue 
a < to her brother.” The property was perſonal to the amount of 
ee about 5,000 /. The teſtatrix died, and the brother, ſurviving and 
having no child, made his will, dated Fanuary 1780, by which 
he gave a like legacy of 1,000/. to Lady Stair, to her ſole and ſe- 
parate uſe, and alſo 500 J. to the ſaid James Crawford and made 
Hird executor. He died in July 1780. Two queſtions aroſe, 
Firſt, Whether the legacies of 1, ooo J. and 500 l. under Chriſtian's 
will, in caſe the brother ſhould die without lawful heirs were too 
remote. Secondly, Suppoſe them not ſo, whether the ſame legacies 
being given by the brother was not a ſatisfaction for the legacies 
under the ſiſter's will. His Honor decreed that the legacies, as 
given by the ſiſter's will were too remote, and that, if not ſo, the 

2 £ legacies 
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legacies given by the brother were a ſatisfaction for the former 
legacies. 


Upon an appeal to Lord Chancellor. 


Mr. Madocks, for the appellants, — The queſtion as to the re- 
moteneſs of theſe two legacies under the will of Chriſtian, de- 
pends upon two circumſtances ; 1ſt. The intention of the teſta- 
trix, and 2dly. whether they are within the rule of law. If 
ſhe intended the legacies over, to be after a general failure of 
iſfue, then they would be void: if ſhe meant a failure at a par- 


ticular time, they may be good. The words muſt receive a 


conſtruction from the intent of the teſtatrix, expreſſed in other 
parts of the will. The circumſtances ſhew that ſhe meant a 


failure at the death of the brother; by the words, „in caſe he 
ſhall die without lawful heirs.” There is no doubt the words 


may receive a limitation from the circumſtances of the caſe, 
Lamb v. Archer, 1 Salk. 225.—(8 Vi. 100. Pl. 41.)—Beauclerk 
v. Dormer, 2 Ath. 308. —Keily v. Fowler, in the Houſe of 
Lords, 6th January, 1768, 6 Brown Parlt. Caſes, 309.—George 
Bruce, by his will in 1780, gave the ſame legacies, together 
with other legacies, to charities. If he had intended them as a 
ſatisfaction, he would have ſaid ſo; there is no preſumption 


from the ſimilarity of the ſum. There is a circumſtance in 
Lady Stair's legacy, that has weight, the 2d. legacy is for her 


ſeparate uſe, the firſt legacy would go to Lord Starr. 


Mr. Macdonald, on the ſame ſide, —She meant to give her 
brother the whole beneficial intereſt during his life, and that if 
he ſhould have children, which would appear at his death, 
then that they ſhould have it; if not, that 1,500 J. of it ſhould 


go away, but the reſt be at his diſpoſal. Here are controlling 
drcumſtances to tye it up to the time of his death. His lawful 


heirs if he ſhall have any, ſhews it was in her idea that he might 


not. If be ſhould die withont lawful heirs, theſe words, ſtanding 


by themſelves, would mean generally, but coupled as they are, 
ſhew ſhe had the alternative in her mind, which is called a 
contingency, with a double aſpect. If any circumftance will 
admit the conſtruction to be agreeable to the intent, the Court 
will give the words, that conſtruction. — Pinbury v. Ellin, 
Mme. 503, In Keily v. Fowler, the only circumſtance was 
the return, —the circumſtances here are full as ſtrong, for here 
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the reſidue is given to the brother, ſo as he ſhall perſonally dif. 
poſe of it. Forth v. Chapman, 1 Wis, 663. was conſtrued 
a contingent dying without iſſue, as to the perſonalty, though 
a general dying without iſlue, as to the real. 2dly. The legacies 
given by the will of George Bruce, are not a ſatisfaction for 
thoſe given by Cbriſtian. It is held, with reſpect to ſatisfactions, 
that an identical ſum owed and bequeathed, {hall be held a ſatis- 
faction, but if there be any circumſtance which ſhews an in- 
tention to give a bounty, the Court will reſtore the words to 
their natural ſenſe, In Clark v. Seibel, 3 Atk. 96. the legacy 
being to be paid a month after the deceaſe, was taken as a 
diſtinction. 


Mr. Graham, on the ſame fide,—cited 1 Nm. 666. for the 
ſake of Lord Parker's expreſſion, —alſo Atkinſon v. Hutchinſon, 
3 Wins. 258. To the 2d queſtion, he ſaid- this was from dif- 
ferent funds, the 1ſt. legacies from the ſiſter's, the 2d. from 
George's own. 

Mr. Attorney General, on the other ſide, — The conſtruction 
contended for, would remove the land marks of property, the 
rule of law is, that ſuch a bequeſt to one, with a general limi- 
tation over afterwards to the heirs of the body, is void. Kc 
v. Fowler went to the extreme, and was on the ground of words 
in the will, and the nature of the property, which was ſpecific 
perſonal property, but here it is not living at the time of his death, 
or in the life of any particular perſon, or at a certain number of years. 
The party has miſtaken the legal limits, and therefore the inten- 
tion muſt be fruſtrated rather than overthrow the rule of law.— 


Lord Chancellor, — The legacies were payable by the executor 
immediately, —he has made them payable in fix months. 


Mr. Selwyn, — The conſtruction muſt be the ſame as if ſhe had 
ſaid, if my brother ſhall die without iſſue, and the words if be 
ſhall, have any, were left out, for they are only expreſſio corum qua 
tacite inſunt. | 


Mr. Madecks,—replied. 
Lord Chancellor , —— Mr. Macdonald, argued, that the de- 


viſe was abſolute if the brother had no children, qualified if 
1 | | 1 
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he had, I ſhould think if it came to that, his Honor's decree muft 
be wrong. The queſtion 1s, whether there be any thing in the 
limitation to control the general gift, if he ſhall die without 
ue, or if there be an executory deviſe, if he ſhall have no iſſue. 1 
believe ſhe meant, if there was iſſue who ſhould die, that it ſhould 
go over. The hardſhip of the conſtruction is, that the words 
are carried back to the ſenſe they bear as to real property, and 
then applied in the ſame ſenſe to perſonal. It would be hard in 
this caſe, if ſhe meant that if he ſhould die without iſſue, /iving 
at his death, the words ſhould be conſtrued as if applied to real 
eſtate. I am ſorry the judges have thought themſelves bound 
to conſtrue wills contrary to their own opinion of the intent. 
The words, if conſtrued here otherwiſe than they have uſually 
been, would overturn the rules of conſtruction, though not the 
rules of law. If they have been always held to mean a diſtant 
dying without iſſue, and it ſhould be now held otherwiſe, it 


will ſhake the rule of property, therefore I think the Maſter of 


the Rolls's decree right. I remember no caſe where theſe words 
have been thought to be a contingent, not an abſolute eſtate- 


tail, If I think of nothing further, 1 muſt affirm his Honor” 8 
decree. 


DECREE AFFIRMED. 


Ex parte HaRrRISON. 


HIS was a petition for a new trial upon an iſſue, to try 

the queſtion whether the petitioner, was, or was not, a 
bankrupt. At the trial it was proved, that the petitioner who 
was a farmer, renting a farm of upwards of 1004. a year, made 
bricks of earth, taken off the waſte without any licence from 
the lord, (to whom he afterwards paid a conſideration) that he 
had uſed a kiln, not built by himſelf, for that purpoſe, and had, 
at various times, made from 40,000 to 70,000 bricks every year, 
and fold different quantities, ſometimes only to certain perſons, 


and ſometimes generally to all who came for them. It was 


further in evidence, that the kiln was a {mall one, not fit for 
burning more than 7,000 bricks at a time. One of the witneſſes 
iwore, he was employed by the plaintiff, to make the bricks at 
certain price, and that he ſold them at an advanced value. 
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1782. A commiſſion was taken out 26th May, 1781, and he was found 

— a bankrupt. Upon a petition to ſuperſede the commiſſion, an 

Of parte iſſue was directed and tried at the aſſizes at Derby, when the 

counſel for the plaintiff at law cited 2 Wilſon 169, which caf 

[174] was not denied to be law by the counſel for the defendant, 

but they inſiſted that the bankrupt was only a farmer, and 

did not make bricks for fale, but for his own uſe only. 

— Mr. Juſtice Buller, who tried the cauſe, told the jury the 

queſtion was whether the bankrupt kept a public ſale-Kiln; 

if he did, it was a trading within the bankrupt laws, but if it 

was a mere private kiln for his own uſe, and that having too 

many, he had only ſold to a neighbour, that would not be ſuch 

a trading. The jury found that it was a public ſale-kiln, and 

conſequently gave a verdict for the plaintiff's aſſignees. The 
defendant petitioned for a new trial. 


Mr. Serjeant Hill for the plaintiff,—the opinion of the Courts 

reſpe ding farmers, and innholders, dealing much more largely 

than this man did, has been, that they were not within the 

ſtatutes. No perſon is within the ſtatutes, 13 Eliz. c. 7.—1 

Fa. I. c. 15,—21 Ja. 1. c. 19. unleſs he uſes merchandize, 

or ſeeks his living by buying and ſelling. The petitioner is 

not within either branch of the definition. He is no more a 

trader, than the leflee of a coal mine, or an allum work. 

This was a ſelling only in {mall quantities; the firſt building of 

the kiln was in order to perform a contract with his tenant: 

but not done for a livelihood, or by way of making a profit. — 

His principal buſineſs was that of a farmer, he had no intention 

of ſeeking a livehhood by the brick-kiln, which was a very 

{mall one.—The large kilns for trading, (it was in evidence) 

| would burn 13, or 14,000; this would never burn more than 
| 7,000,—No man can be a bankrupt by ſelling only without buy- 
ing, —on this ground it is that innkeepers, and farmers, are not 
within the bankrupt acts, for though an innholder buys, it is not 
his proper trade, Cro. Cor. 548. The caſe of a brick-maker is 
ſtronger, he only ſells bricks, he does not buy them. It does 
Not appear that this man bought any thing. He only paid a 
conſideration to the lord of the manor. If a man makes bricks 
upon his own eſtate, or on that which he rents, or, as in this 
caſe, where the treſpaſs is purged by the conſideration, it will not 
amount to a trading, to make him liable to bankruptcy. In 
4 | Gra 
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eo. Car. 548. Berkley held that an innholder was liable, be- 
cauſe he bought and ſold for the uſe of his cuſtomers, and their 
horſes; but the other three judges were of a different opinion. 
Here he could not mean to get a living. 1 Com. Dig. 522. refers 
to Cybo. Car. 549.2 Blackſt, Com. 474. 476. From the nature 
of this dealing, he did not buy, therefore was not within the 
ſtatutes any more than the leſſee of a colliery, or of an allum 
work. That a perſon generally called a brick-maker, may be 


a bankrupt, I do not controvert, becauſe they generally buy 
bricks, but here it is otherwiſe. | 


Lord Chancellor — Beet one of the witneſſes, ſaid he ſupplied 
the loam and ſand, at 1os. 64. for thoſe for Harriſon's own 
uſe, and at 12s. for thoſe for ſale, and which Harriſon fold at 
140. per 1,000, and that he made 50,000 at that price. 


Serjeant Hill, —in 2 Will. 169. the Court without going into 
the caſe of a brick-maker, only took a diſtinction. The earth 
being manufactured, would be a reaſon to make it a ſtronger 
caſe than thoſe ſtated, and would bring it within the reaſon of 
the innkeeper and farmer's caſes, where they are not bankrupts, 
becauſe they add to what they buy.— lt is not merely a buying 
and ſelling, but a ſuperaddition, which is different from Dally 
v. Smith, 4 Bur. 2148.—here is only a mixture and a very {mall 
one of buying and ſelling. If he had dealt in a very ſmall way, 
not ſeeking his living by it, it would not be ſufficient to bring 
him within the acts. Mayo v. Archer, Stra. 5 13. ſhews the 
proportions to be material. 


Lord Chancellor, —Suppoſe an innkeeper was to lay in a ſtock, 
where every body might be ſupplied as from any other ſhop, 
would not that bring him within the ſtatutes, although the 
quantity he ſold was ſmall if the demand was no more? 


Mr. Madocbe, — cited Criſp. v. Pratt, March 34. A farmer 
buying underwood for ſale, is not liable to bankruptcy. 


Mr. Attorney General for the aſſignees,—I admit it to be ne- 
ceſſary that there ſhould be a buying and ſelling. If a man was to 
get the clay firſt, and ſell it to the bankrupt, or the bankrupt 
Was to agree with the lord of the manor, to get it at a certain 
Price, eicher of theſe would be a buying. If there is no buy- 
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* ing here, there are many caſes where there could be no com. 
miſſion, about which there has never been a doubt.—Such as x 
pottery,—pipe-clay making. Mr. Wedgwood, if his works had 
not ſucceeded, might undoubtedly have been a bankrupt.— 
A ſugar-baker would, though he ſhould purchaſe the whole of a 
plantation. So maltſters, paper-makers, diſtillers. The nature 
of the trade therefore is ſufficient. The price given will not be 
material, for if a perſon gave him the ſoil, that would be ſuffi- 
cient. Then, as to the extent. —The extent to which it is car- 
ried on, is matter peculiarly fit for a jury. If he made for his 
own ule, and caſually having too many, ſold the overplus, 
I ſhould have thought it not within the bankrupt laws. But 
the jury here have found that it was a public ſale-kiln. The 
party to be a bankrupt, ought to {ell in order to gain, but need 
not actually gain a livelihood by the trade. If to his character 
of a farmer, he added another within the bankrupt laws, he 
certainly might make himſelf liable to bankruptcy. —The place 
being kept as a fale-kiln conſtitutes the perſon a trader. If a man 
obtains a chattel intereſt in the land and mehorates it, that 


will make him liable to a 2 as laid down by ul, 
in Skinner's Rep. 292. 


Lord Chancellor, —I take the gift of che caſe to be whether 
a man making bricks out of his own ſoil, would be within the 
ſtatutes of bankrupts. If he bought of another and fold, then 
that would be within the caſe of a baker, and a great many 
other caſes. The pipe-maker was owner of the foil, and yet I 
think was held to be a bankrupt, —though it was doubtful for- 


| merly whether a man who bought the material, and converted 


it into another form, as the diſtiller does, was liable. It ſeems to 


me that the converting coals into -another form is not ſufficient 
to make a man hable. 


Mr. Balguy, on the ſame fide,—cited Wathins v. Caddel, B. R. 
14 Dec. 19 Geo. 3. on the trade of an iron-maſter, where Lord 
Mansfield ſaid, that the owner of the land, merely preparing the 
produce for market, 1s not a trader, as in the caſe of an allum 
work but where the foundation of the eſtate was made the baſis 
of a manufacture, as in the caſe of a brick-maker, that would 
make a man a trader, and cited two caſes on the home circuit, of 


bnck-makers being found bankrupts. The extent of the trading 


+ NewrToxn v. Newron, 1 Cooke's Parkrupt Law, 76. (ad edit.) 
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*is not material, Prigſt v. Pidgeon, B. R. 12 Geo. 3. 1772, a 
victualler ſold out of his houſe by retail, two gallons of brandy, 
and five dozen of wine, the jury found him a bankrupt, and the 
Court refuſed a new trial; the Court ſaying this was a proper 
{ſubject for the jury to determine. Millet and another, aſſignees 
of Aaron a bankrupt againſt Edmonds, Eaft. 13 Geo. 3. 1773. 
an inn-keeper in Cambridge, uſed. to ſell liquors by dozens, out in 
the neighbourhood, to the diſtance of three miles, Lord Mans- 
field, thought it matter to leave to the jury, whether he was or 
was not a bankrupt f. 


Lord Chancellor, — The only queſtion is whether a man 
making bricks on his own eſtate, or on that which he rents, ſhall 
not be a trader liable to the ſtatutes of bankruptcy, though he 
ſhall expoſe the bricks to ſale. It ſeems, here, as if he bought 
the ſoil, which founds two queſtions ; firſt, whether the con- 
verting the ſoil into bricks for ſale, would make him liable ;— 
ſecond, if the buying the foil, and making it into bricks, will 
make him ſo. 


Mr. Serjeant Hill in reply, cited Skin. 292. and Saunderſon, 
v. "_— 4 Bur. 2064. 


Lord Chancellor —If 1 take the caſe right, the judge reported 


this fact, that after two perſons had uſed the kiln, the bankrupt 


took it up and continued it with Beet, who was at half the ex- 
pence of the kiln, and who was to be at the expence of getting 
the clay, the fire, Nc. and to be allowed ſo much per thouſand 
for the bricks, which were to be the property of the bankrupr; 
that the clay was dug for the bankrupt, and under his authority, 
which made it the ſame as if he had the lord's licence to take 
the materials he found neceſſary for making the bricks; that 
the bank rupt engaged the other inthe making the bricks ; and in 
taking the materials out of the waſte.— The judge's opinion 


given to the jury was, 'that if he kept a publick fale-kiln, he 


muſt be found a bankrupt. If it was true that he had ſet up a 
private kiln for his own uſe, and finding he had too many bricks, 
had fold the ſurplus, he could not have been a bankrupt ; but 


+ See the caſes of Patman v. Vaughan, 1 Durnferd and Faſt 57 2. Ind Bartholomew v. 
Sberavood, ibid. 573. as to the guzutum o the tra ling. 
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many trades; as, for inſtance, a diſtiller. The principle there- 


| becauſe that is not a buying; and therefore the caſes have gone 


iron. The caſe of the iron-maſter, would be like that of the 
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if, after he had ſet up the kiln for his own uſe, he continued to 
employ it for ſale, then the queſtions ariſe. I lay out of the 
caſe, the buying and ſelling in the form of bricks; that would not 
be an arguable caſe. 1 lay out of the caſe alſo, all that has been 
* ſaid of farmers, innkeepers, &c. exerciſing other trades ; either 
they muſt be only conſequential, or they muſt be beyond the 
meaſure of their own trade. I therefore think the caſe of the 
vintner, who ſold five dozen of wine, hard meaſure. —If a vint- 
ner will ſell as a wine merchant, the quantity is not material; 
it is a ſeparate article, by which he ſeeks his living. If a great 
farmer would keep a chandler's ſhop, it would be in vain for him 
to ſay he was a farmer: the manner, more than the quantity, 
points that it is ſeeking his living. The principle of the old 
caſes is that the parties do not buy and ſell, for though they 
buy, they do not ſell in the ſame form. The effect of the 
diſtinction was found to be too large, as it would apply to a great 


fore received another application, and now if a man buys raw 
materials, and varies the form ever ſo much, it will be a trading. 
Clay and ſand turned into bricks, would therefore be within 
the ſtatutes. But there is another ground upon which it is 
more uncertain, where he vends the produce of his own e/tate;'* 


upon this, that the man merely ſelling the produce of his own 
land, he ſhall not be liable to be a bankrupt. It is not ſtated 
to have been decided that a great brick- maker making from his 
own eſtate, can, in that reſpect, be a bankrupt. The caſe of 
Watkins v. Caddel, is only a ſaying, as there the bankrupt bought 


ſugar baker, who had the plantation: I ſhould think jf it 
was brought to a neat queſtion, and the jury thought he only 
meant to bring his own produce to perfection, they would be 
right not to find him a bankrupt; but it would be very difficult 
to bring that 1dea before a jury, and the queſtion would be, 
whether the man meant to carryon a trade, or merely to meliorate 
the produce of his own eſtate, It is very different where a man 
ſets up to fell bricks, and goes about the country to collect 
materials; the collecting the materials will be held ancillary to 
the general purpoſe. Purchaſing the earth by obtaining a 
licence to dig in the waſte, might, and I think it would, be held 
to be for the purpoſe of carrying on the trade. Here the earth 
was not purchaſed, but taken by way of treſpaſs, which would 
| | | amount 
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amount to obtaining a licence, and that brings it within the 
bankrupt laws; that it was not to improve his own eſtate, but 
a purchaſing of the earth, by licence, ancillary to carrying on the 
trade of a bric maker. 


PETrTION for a new TRIAL DISMISSED * 


BuzNET 


* In the caſe of Pax KER v. Wels, in the Court of Kings“ Bench, Michaelmas Term, 1785. 
A commiſſion of bankrupt having been iſſued againſt the plaintiff, and he having 
been found, by the commiſſioners a bankrupt, as a brick maker, brought an action of treſ- 
pals againit the meſſenger under the commiſſion, for the purpoſe of trying the queſtion 
whether he was a trader, within the bankrupt laws. The cauſe was tried, and the plain- 
tif found to be a bankrupt, but, upon the point of law being argued in the court of Com- 
mon Pleas, the court were of opinion, that, under the circumſtances of the caſe, the plaintiff 
was not a trader within the bankrupt laws, and Lord Lowghlorough pronounced that 
opinion in an argument of conſiderable length, a full report of which the reader will find 
in 1 Ceoke's Bankrupt Laws p. 52. 2d Edit. Upon this judgment, a writ of error was 
brought in the court of King's Bench, which was argued in the term, and on Friday, Novem- 


the 18th, Lord Mansfield delivered the unanimous opinion of the Court, as follows : 


Lord Max$SFIELD. 


The queſtion which ariſes upon this ſpecial verdict is, whether the plaintiff was a trader 
within the true intent and meaning of the ſtatutes concerning bankrupts. 


The verdict ſtates a demiſe ſrom the Archbiſhop of Canterbury, in the year 1767, te 
Joln Parker the father of the plaintiff, of an extenſive farm of 800 acres, in which there 
was a parcel of brick-ground, for 21 years. It ſtates ſimilar demiſes to 7ehn Parker, the 
father of the plaintiff, prior to that in 1767, and alſo a ſubſequent ſimilar demiſe to the 
plaintiffin 1780; and ſtates that one Wil.iam Beraud, for 20 years, and more, before the year 
1768 ; rented the ſaid parcel of brick-ground, from the ſaid John Parker, the father, and made 
and fold bricks there. That the ſaid Milliam Beraud died in the year 1768, and, upon his 
death, the plaintiff took the ſaid brick-ground into his own poſſeſſion ; and then and there 
bought certain materials, and neceſſary things, which were of the {aid Miiliam Beraud in his 
life-time uſed in making bricks there, at the valuation of 130 J. and then and there made 
bricks and tiles of the earth there, and fold them, and that, during the time the within 
named John Dewy Parker, the plaintiff, ſo held the ſaid land, he made bricks and tiles 
for ſale, of the earth or clay ariſing from the brick- ground, and bought ſand and fuel, which 
were neceſſary ingredients for converting the earth and clay into bricks and tiles, 


I ſhall make two queſtions, 
Firſt, Whether upon this verdict William Beraud was a trader; 


Second, If William Beraud was a trader, whether upon this verdiQ, the caſe of the plaintiff 


can be diſtinguiſhed, ſo as to make the plaintiff no trader. 


brick-making for ſale, abſtractedly conſidered, is, in fact, carrying on a trade, and ſeek- 
ing to live by the profits. Many things are necellary to be bought, which can only 


paid 
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paid by the money to ariſe from the ſale of the bricks. The credit is given to no vighte 
fund, but, merely upon ſpeculation, to the profits of the trade, 


The objection is, that I/illiam Berau rented the brick-ground ; and conſequently, that 
the bricks were the produce of his own land. f 


From the authorities and the reaſon of the thing, I take the true diſtinction to be this, 


If a man exerciſes a manufacture, upon the produce of his own land, as a neceſſary at 
uſual mode of reaping and enjoying that produce, and bringing it advantageouſly to mar. 
ket, he ſhall not be conſidered as a trader, though he buys materials or ingredients; as in 
the caſe of a farmer who makes cheeſe, though he buys runnet and ſalt; or where a man 
makes his own apples into cyder, though there is an expence attending the operation, 
many things to be bought, and perhaps ſome mixture neceſſary: but it is the uſual mode 
in the cyder counties, in which the owners of orchards turn their apples to profit, and bring 
them to market: or as in the allum caſe, where the operation was proved to be neceſſary, 
and the conſtant mode practiſed by all the proprietors of allum works; or in the caſe of 
coal mines, where raiſing them out of the pit is as neceſſary to the enjoyment of that ſpe. 
cies of produce, as reaping and thraſhing is to the enjoyment of corn. But where the pro- 
duce of the land is merely the raw material of a manufacture, and uſed as ſuch, and not x; 
the mode of raifing the produce of land; in ſhort, where the produce of the land is am in. 
ſrgnificant article, compared with the expence of the whole manufacture; there in truth 
he is, and ought to be conſidered as a trader. 


As this diſtinction turns upon the nature and manner of exerciſing the manufacture, and 
the motive with which it is carried on; it depends ſo much upon the light in which a jut 
ſees the whole tranſaction, the law and fact are ſo blended together, that it is hardly poſl- 
ble to diſtinguiſh them, and, agreeable to what Mr. Juſtice Buller did in the caſe ex part 
Harriſon, ] directed, when the queſtion in this cauſe came on before me at Croydon, that if 
the plaintiff made bricks for the uſe of his own buildings, though he ſold what he did not 
uſe, that they ſhould not find him a trader; but, if they thought he carried on the trade for 
public ſale, merely with a view to the gain he expected to ariſe thereby, they might find 
him a trader; And a ſpecial jury upon that trial found him a trader. 


In this caſe William Beraud took the brick ground with a view to carrying on a trade 
for public ſale ; the land produced nothing, the leaſe is merely a purchaſe of the clay, and 
Juſt the ſame as if he had bought it by ſo much a load: he had nothing to do as a farmer; 
his ſole object was making bricks for ſale: therefore we think he muſt be conſidered as a 


' trader, 


Second queſtion : Whether the caſe of the plaintiff can be diſtinguiſhed ſo as to make 
him no trader ? 85 


Upon the death of Beraud in 1768, he took poſſeſſion, paid ſor the ſtock, and carried on 
the trade in like manner, and made bricks for public ſale. He lived with his father and 
had, in fact, a joint occupation of the farm with his father; but the father was the leſſee, 
and ſuffered the plaintiff to take the brick- ground ſolely, The father had no concern in 
it, was liable to none of his debts upon that account, and therefore the farm and th? 


brick-ground were as diſtinct, after the plaintiff carried on the trade, as they were in the 
time of Beraad. | | 


The plaintiff had no leaſe or intereſt in the farm *till 1780, but from 1968, he is per- 
mitted by his father, upon the death of Beraud, to come in his place, and carry on tt 
trade of brick-making for ſale, as Bera::d had done for mavy years. 


4 Tue 
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The leaſe in 1780 is immaterial, if he traded from 1768 that is ſufficient : during that 


time he only occupies an old. brick-kiln, long uſed for public open ſale, and makes and 
ſells bricks accordingly, 


The plain tiff acted juſt as Beraad had done, merely in the capacity of a common brick- 
maker for ſale—Beraud rented the brick-ground as the mode of buying the clay.—Whetker 


the plaintiff paid for the clay, or had it by gift from his father, makes no difference, as ts 
the capacity in which he dealt; which we think was that of a trader. 


'The judgment of the Common Pleas reverſed. 


From this judgment of reverſal, the plaintiff appealed to the Houſe of Lords, where the 
caſe being argued, the following queſtions were put to the judges. 


1. Whether the finding be ſufficient whereupon to grant final judgment. 
2. If the finding be inſufficient, what awatd is to be made on ſuch finding. 


3. If the finding be ſufficient, whether, upon ſuch finding, the plaintiff in error appears 
to be a trader within the meaning of the ſtatutes concerning bankrupts. 


On Tugſday, 1 5th March, 1787, the Lord Chief Baron delivered the unanimous opinion 
of the Judges preſent upon the firſt queſtion in the negative ; and upon the ſecond queſtion 
that a venire facias de nous ought to be awarded. 


Whereupon it was ordered, that both the judgments ſhould be reverſed, and the ſpecial 
verdict (being inſufficient) ſhould be annulled, and that the court of king's bench ſhould 
award a Venire facias de novo, and proceed according to law. 


* 


The plaintiff did not proceed on the wenire. de novo, but brought a freſh action in the 
common pleas, which was afterwards dropped and an action brought in the king's 
bench, which was tried before Mr. Juſtice Buller and a ſpecial jury, 7th December 1787, 
the jury found a ſpecial verdict, but it appearing that the plaintiff had left off brick-making 
at the time when the petitioning .creditor's debt accrued due; the defendant waved the 
ſpecial verdi& and a general one has been entered for the plaintiff, See 1 Cooke's Bank- 
rupt Laws, (2d edit.) 67. | 


„BURN ET again} BURNET. 


R. Scott, moved for an encreaſe of allowance to a rdeſt 
ſon, and that there might be a ſpecial direction to the 
Maſter, in making the allowance to conſider that a poſthumous 
child was born fince the former report by which the preſent 
allowance was given, who was unprovided for. To ſhew that 
ſuch orders had been made, he cited Miſs Lanoy v. the Duke of 
Athol, 2 Alk. 444. Petre v. Petre, 3.Ath. 511. and a caſe be- 
fore Sir Thomas Clarke, where he made ſuch a ſpecial reference. 
But the Lord Chancellor refuſed to make any ſuch ſpecial direc- 
tion, and referred it generally to the Maſter, to conſider of a pro- 
per allowance. | | 
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WVNNE again} HAWKINS. 


HE plaintiff 1s the only ſurviving child of William Wynne, 

. © who was the only fon of Jobn Wynne. ohn Wynne, by 
will dated in 1773, gave ſome pecuniary legacies, and then went 
on as follows; © and as 1 have lately received the melancholy ac. 
-« count of the death of my dear ſon William Wynne, at Bengal, 
« who has left a widow and two ſmall children, and I am in- 
&« formed he died worth five times the fortune I ſhall leave behind 
% me, which will be a handſome proviſion; and as I ſhall leave 
„behind me, over and above the ſaid legacies, only ſufficient 


for a decent maintenance for my loving wife Mary Wynne, 


by whoſe prudence and ceconomy, I have ſaved the greateſt 


part of the fortune I ſhall die poſſeſſed of, not doubting but 
* that ſhe will diſpoſe of what ſhall be left at her death, to our tw 


« grandchildren: all the reſt and reſidue of my perſonal eſtate, 
goods, chattels, monies in the ſtocks, plate, jewels, watches, 


and houſchold furniture, and whatever elſe I ſhall be poſſeſſed 


Jof at the time of my deceaſe, I give and bequeath to my 


„loving wife Mary, hereby conſtituting and appointing her 
< ſole executrix.” The teſtator died in September, 1775. The 
wife died 1nteſtate, July 1781, and this bill was filed, by the 
ſurviving grandchild, againſt her perſonal repreſentative, for an 
account of, and to be paid ſuch part of the eſtate of the grand- 


father, as remained undiſpoſed of by the wife during her life. 
And the queſtion was, whether theſe words made an abſolute 
deviſe to the wife, or operated as a remainder over. 


Mr. Mansfield for the plaintiffs, — The words © not doubting,” 
are as ſtrong as thoſe made uſe of in any of the caſes, ſuch as 
requeſt or diſire, they expreſs a thorough confidence. He cited 
9 Mod. 122. net doubting ſhe would be kind to his children,— 
no objection was made to the force of the words not doubting. 
The words in the Inſtitute, are peto, rogo, mando, fidei tuæ com- 
mitto, and have always been held compulſory. 


Mr. Hardinge on the ſame ſide, cited Harland v. Trigg, (ante 
P. 142.) Harding v. Glyn, 1 Ath. 469.—2 Vern. 466.— Pre. Ch. 
200. S. C. Trott v. Vernon, 1 Eg. Abr. 198.—8 Vin. from 70, 
to 72,1 Vez. 107,—there is no caſe where the word dirt, 


has not been held imperative, though there have been caſes, 


2 gi where 


wn Tus COURT or CHANCERY. 
where the decree has been contrary, on account of the uncer- 
tainty of the perſon intended. The caſes 2 Vern. 5 59.—10 
Mod. 404. are too ſtrong to argue from. That of Harland v. 
Trigg, is quite out of the reaſon of this caſe, —hoping he will 
Continue them in the family, is quite uncertain as to the perſons, 
2 Eg. Abr. 291. 


Mr. Attorney General, for the defendants,—cited Bland v. 


Bland, in 1745, and Birkhead v. Coward, 2 Vern. 116. 


Lord Chancellor, — If a bill had been filed in the life-time of 
the wife, could I have ordered this money to be laid out, and 
that ſhe ſhould receive the intereſt for her life, and then it ſhould 
g0 over? Theſe are equivocal words, the intent of which is to be 
gathered from the context.—If the intention is clear, what was 
to be given, and to whom, I ſhould think the words not doubt- 
ing would be ſtrong enough. But where, in point of context, it 
is uncertain what property was to be given, and to whom, the 
words are not ſufficient, becauſe it is doubtful what is the con- 
fidence which the teſtator has repoſed ; and where that does not 
appear, the ſcale leans to the prefumption, that he meant to 
give the whole to the firſt taker. Here he looked upon the 
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proviſion made by the father of the grandchildren, as an 


ample proviſion, and meant this fortune to paſs through the 
pleaſure of his wife, leaving it to her to uſe what ſhe pleaſed, 
Land conſequently to make the reſidue ſuch as ſhe choſe. If he 
had meant imperatively, he might eafily have uſed ſuch words 
as would have effected his intention: but it is impoſſible, upon 


any rule of conſtruction, to make theſe words an order upon her 


to paſs the property over. 


BILL DISMISSED. | 


+ Cited and ſtated wel, 2. p. 43. See Pierſon v. Garnet, vel. 2. þ. 38—226. 
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the time of her death, then my will is, that my truſtees ſhall 


ſurvived John Allen, but was fince dead. The bill was filed 
by plaintiff Barnes, executor of Henry Allen, againiſt the widow 
of the teſtator, and the repreſentative of Bridget Aſhe, niece of 


brother, to have the whole of the teſtator's eſtate ſecured for the 


wife, —Pinbury v. Elkin, 1 Was. 563.—Smith v. Ball, 1 Eg. Abr. 
245.—2 Vent. 347. an anonymous caſe cited in Pinbury v. 


: . 92 die, Dawſon v. X let, laſt AA tchaelmas term. (ante 
p. 119. 
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BanNES againſt ALLE N. 


HO . 18 Allen, by will, 3 January, 1758, deviſed th 
refiduum of his perſonal eſtate - to his wife for life 
after her deceaſe, to their children; but “ if it ſhall en d that 
«* my wife ſhall depart this life, leaving no child or children, at 


« transfer the ſecurities in which my eſtate ſhall then be veſted 
to my two brothers, or, if either of them ſhall depart this life 
« without iſſue, then to the ſurvivor, and I hereby give the ſame 
« to John Allen, and Henry Allen, accordingly.” Henry Allen, 


the teftator, and alſo the repreſentative of John Allen, the other 


benefit of the plaintiff, ſubje to the life intereſt of the defend- 
ant, the widow. 


Mr. Solicitor General, and Mr. Lhyd, for the phintifs,— 
The brothers took veſted intereſts, ſubject to the life of the 


Elkin. If an eſtate is given with a charge, it will veſt though 


Lord r ſurvivorſhip, and the taking by ſur- 
vivorſhip, muſt be at the death of the wife, and then the quel- 
tion is, both being dead, whether it ever could attach. 


Nr. Attorney General, for the defendants, Where the words 
are, if the party ſhall die without iſſue, the legacy mult fail, if 
* the legatee dies before the firſt taker. Norris v. Huthwait 
13 November, 1777, in the Exchequer.“ 


2 Gr "ow gave all his mortgages, bonds, and the reſt of his perſonal 
ſaid wife, or if ſhe N 2 wig conſiderations, (iat. al.) that at the deceaſe of bi 
mentioned eſtate within ſi marry again, 500/. be paid totilter Sarah Smith out of the afore- 
e bs ng ix months after her deceaſe or marriage. Sarah Smith died, living 
8 410 (ed apts; filed by her repreſentatives, againſt the executrix of the wife, 

miſſed without coſts, on the ground that the legacy was not given till after tht 


wife's death ,or ſecond 
the life of the wiſe, marriage, and therefore lapſed by the death of Sarah Smith, in 


1 Lord 


in Tus COURT or CHANCERY. 


Lord Chancellor, — The caſe in Vertris is confirmed by King 


v. Withers, (Forreſt 117.)—A contingent intereſt, may veſt in 
right, though it does not in poſſeſſion. I take it to be clear, 
that if a teſtator gives a legacy upon a contingency, unleſs the 
contingency happens, the legacy does not veſt ; but the caſe of 
an executory deviſe is, that the intereſt of the firſt taker, and 
that of the ſubſequent taker veſt at the /ame time. Contingent 
or executory intereſts, may be as completely veſted as if they 
were in poſſeſſion. In the caſe in Ventris, the contingency was 


only as to the poſſeſſion, but there the intereſt was ſo veſted 
that it might be tranſmitted, 


It ſtood over till the firſt day of cauſes after term, when 
Lord Chancellor declared it to have veſted in the two brothers 


(who ſurvived the teſtator, but were ſince dead) as joint-tenants, 
and Henry Allen having ſurvived John, the reſidue, ſubject to 


the wife's intereft for life, belonged to the plaintiff, the perſonal _ 


repreſentative of Henry. 


THOMAS Brooks, D. D. and ELIZABETH his Wife, 
late ELIZABZurhH Apaus, Widow and Executrix of 
aus Apaus, Eſq ; deceaſed, Plaintiffs; 


FRANCESREYNOL DS, Widow, - Defendant. 


SAMES Adams, eſq; by his will gave the greateſt part of his 

plate and linen, together with other conſiderable ſpecific le- 
gacies, and all his ready money and ſecurities for money, arrears 
of rent and debts due to him at his deceaſe, to his wife the plain- 
tiff Elizabeth, then Elizabeth Adams, for her ſole uſe and diſ- 
poſal, and appointed her executrix of his will, and gave her the 
uſe of the reſt of his houſehold goods and furniture for her 
life, and deviſed to her conſiderable real eſtates for her life, and 
gave to George How!land and other truſtees, all other his freehold 
and leaſehold eſtates in particular places, and the eſtates deviſed 
to his wife for her life, after her deceaſe, and alſo his houſehold 
goods and furniture given to his wife for life, after her deceaſe, 
and all other his freehold, leaſehold and perſonal eſtates upon 
truſt for his children, if he ſhould leave any at his deceaſz, and 


if he ſhould die without leaving iſſue, upon truſt to ſell part of 


Sol. I. 3D * 
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his freehold eſtates, and apply the money ariſing thereby (after 
payment of his debts) among the children of his niece 4 
Stonnell, and of his niece E. Williamſon, who {ſhould be then 
living, and to convey his freehold, leaſehold and perſonal eſtates 
deviſed to his wife for her life, to his nephew Fames Williamſen, 
his heirs, executors, &c.— Jamet Adams, died in 1775, without 
iſſue, and the plaintiff Eligabellb, proved his will and poſſeſſed his 
perſonal eſtate, except his leaſehold eſtate; and Howland and his 
co-truſtees entered on the real eſtates, directed to be ſold. In 
Hilary term, 1777, Howland and his co-truſtees, filed a bill againſt 
the preſent. plaintiff Elizabeth, the teſtator's heir at law, and the 
perſons claiming under his will, for the directions and indemnity 
of the Court, in executing their truſt ; and, by a decree in that 
cauſe 18th December, 1777, the will was eſtabliſhed, proper ac- 
counts were directed, and it was ordered that the perſonal eſtates, 
not ſpecifically bequeathed, ſhould be applied in payment of the 
teſtator's debts, funeral expences, and legacies, in a courſe of ad- 
miniſtration, and that the clear reſidue, if any, ſhould be paid into 
* the bank ; but in caſe the perſonal eſtates, not ſpecifically be- 


-queathed, ſhould not be ſufficient for payment of the teſta- 
tor's debts, any of the creditors ſhould be at liberty to apply to 


the Court for payment of what ſhould be remaining due to them, 
after application of ſuch perſonal eſtate in payment thereof, as 
there ſhould be occaſion. Proceedings were had under this de- 
cree, but no report was made; and the detendant Frances Rej- 
nolde, a bond creditor of the teſtator, in Eafter, 1782, brought an 
action againſt the plaintiff Elizabeth upon the bond. Upon this, the 
plaintiffs filed the preſent bill, ſtating this caſe, and that the teſ- 
tator died indebted to ſeveral other perſons, and that the perſonal 
eſtate, not ſpecifically bequeathed, was not near ſufficient to pay 
his debts, and funeral expences, but that the plaintiff Elzzabeth, 
having in her hands the perſonal eſtate ſpecifically bequeath- 
ed, had aſſets to pay debts, and could not defend herſelf at 
law; and the bill therefore prayed that the defendant might 
be compelled to ſeek payment of the bond, under the decree, 
that the plaintiff might be quieted in the enjoyment of the per- 


| fonal eſtate ſpecifically bequeathed to her, and that the defen- 


dant might be reſtrained by injunction from proceeding at 
law. The defendant, by ber anſwer, ſaid ſhe knew nothing of 
the decree but from the bill, and inſiſted that the perſonal eſtate | 
ſpecifically bequeathed, as well as the perſonal eſtate not ſpe- 


cifically bequeathed, was ſubje& to her demand, and that ſhe 
had 
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had a right to proceed in her action; that the truſtees of the 
real eſtate, were engaged in a litigation concerning that eſtate, 
which might be many years depending, and that The ought 
not to be compelled to wait the event, eſpecially as her debt bore 
only 4 per cent. intereſt. After filing the bill, an injunction had 
been obtained for want of an anſwer, and, upon ſhewing cauſe 
againſt diſſolving the injunction after the coming in of the anſ- 
wer, it was inſiſted on the behalf of the plaintiffs that the cre- 
ditors of the teſtator were bound by the decree in 1 777: and 
for this the counſel cited the caſe of Martin v. Martin, 1 Veg. 
211. and Douglas v. Clay, before Lord Camden, 21ſt February, 
1767, where it was held that a decree at the ſuit of creditors 
againſt an executor, for an account of the perſonal eſtate of the 
teſtator, will bind other creditors, and if they ſue at law, the Court 
will award an injundtion. 


Mr. Mitford, for the defendant—endeavoured to take a dif- 
ference between this caſe and thoſe of Martin v. Martin, and 
Douglas v. Clay, that the bills in thoſe caſes * were filed by 
creditors, where the decree was in the nature of a 
judgment in their favour; but, in this caſe, the bill was filed 
by the truſtees : that in the caſe where a bill was filed by a cre- 
ditor, thoſe who. come in contribute to the ſuit,—that here there 
was no order for creditors to come 1n, and that they could not 
make themſelves parties, but muſt wait till the other parties 
choſe to carry the decree into execution; and then muſt abide by 


the decree, however erroneous, as they could not re-hear the cauſe; 


and, if any party ſhould die, they could not revive the ſuit, but 
muſt bring a new bill to have the benefit of the decree.— Anil 
as this was the firſt inſtance of an application to reſtrain the 
proceeding at law, upon the ground of a decree to which no 
creditor was a party, it ought not to prevail, But Lord 
Chancellor thought there was no difference, for the creditors 


here may come in before the Maſter, and the reaſon why the 


injunction is granted is this, that this Court, having taken 
| the fund into its own hands, will not permit the executor to 
be purſued at law. 


The Order was diſcharged, and the Injunction continued. 
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Hilary Term 


23 Geo. 3. 1783. 


SMITH againſt Gu vo. 


Where land FF" HE teſtator ordered his copyhold eſtate to be ſold, and 


15 ordered 


generally to the money ariſing therefrom to go into the maſs of his 
be fold, and perſonal eſtate, and then ordered his perſonal eſtate, (ſubject 


the money to 


be part a» * to his debts) to be divided into four parts, one 4th part to A. 
perſonal ef- 


tate, the pur- another to B. and the remaining two 4th parts to ſecure the 


Oo 8 — payment of certain annuities given by the will. The queſtion 


to the appli- was, whether the purchaſer was bound to look to the application 


eatioa ot the 


money, of the purchaſe- money. By Lord Chancellor, the purchaſer is 
a mere ſtranger, and 1s not bound to look to the application: 
where the eſtate is to be fold, and a ſpecific ſum as 5/. to be 
paid to A. the purchafer muſt fee to the application, but where 
it is to be ſold generally, he is not. 


+ The fame general doctrine had been laid down by the late Sir Thomas Scabel, when 
Maſter of the Rolls, in a cafe of Tenant v. Jaclſon, and Cotton v. Ewerall, the 1oth of 
Felruary, 1774; and he cited, in ſupport of it, Langley v. Lord Oxford, the 11th of 


May, 1748. It was alſo adopted by Look Kenyon upon a rehearing of the former named 
cauſe, 


In Jen v. ABrErT, the gth of February, 1782, (cited by Mr. Butler in his note on Cos. 
Lit. 290. the 14th edit.) Lord Chancellor ſaid, where debts and legacies are charged on 
lands, the purchaſer will hold free from the claim of the legatees, for not being bound 
to ſee to the diſcharge of debts, he cannot be expected to ſee to the diſcharge of legacies 
which cannot be paid till after the debts: And in the caſe of Beynon v. Gollins, (reported, 
on a different point, pot. wol. 2. p. 323. and cited in the ſame note by the name of Beynon v. 
Gibbs), the bill was diſmiſſed as to the purchaſers, with coſts, they not dern bound, 
under the charge, to ſee to the application of the purchaſe- money. 


is Tus COURT or CHANCERY. 


NEWMAN againſ} NEWMAN. 
Appeal from the RoLLs. 


N eſtate had been ſettled, upon the marriage of the late Mr. 
{ Newman with the appellant, his now widow, on the huſband 
for life, remainder to the wife for life, remainder to the iſſue of 
the marriage, remainder to the wife in fee, and a bond given to 
ſecure the ſum of 30/. per ann. to the wife, in cafe the ſhould 
ſurvive, as a further proviſion. By will in 1765S, the teſtator 
*leviſed another real eſtate to the wife for life, remainder to the 
idue, if there ſhould be any; in default of iſſue, then to her in 
fee, in bar of her ether claims, and gave her the reſidue of his 
perſonal eſtate, after ſome ſpecific and pecuniary legacies, in the 
ſame manner, and made her executrix; but the will was net 
duly atteſted to pals real eſtate. The queſtion was, whether the 
widow ſhould take the perſonal eſtate together with her other 
claims, or muſt elect between them, although the real eſtate 
could not paſs by the will. It was heard at the Rolls, and his 
Honor decreed that ſhe muſt elect, but poſtponed the election, 
till an account taken of the perſonal eſtate. | 


And now on appeal from the Rolls, 


Mr. Attorney General, Mr. Poole, and Mr. Harvey, for the 
appellant, —inſiſted ſhe was not bound to make any election, but 
might take both the perſonal eſtate under the will, and likewiſe 
what {he claimed under the ſettlement: that it depended on 


the intention of the teſtator, who meant to give her the real as 


well as perſonal eſtate, in exchange for her claims, anc therefore, 
as ſhe could not take the whole proviſion he had made for her, 


1 78g. 


— 
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eſtate alone, 
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claims under 
the 1ſettle< 
ment. 
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ſhe ſhould not be bound to make her election. On the other 


ſide, it was contended ſhe could not take under the ſettlement, 
without giving up whatever ſhe took by the will, and for this 
was cited Boughton v. Boughton, 2 Vetey, 12. 


Lord Chancellor, — The will relating to real eſtate, and not 
being duly atteſted, is, ſo far, out of the caſe. The words extend 
to all her claims.—The thing required is that, I ſhould confine 
general words to particular deviſes —There is no room for the 
queſtion. His Honor's decree 1s right. ; 

Vor. I. | TE BIGGE 


1783. 


* 
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ral dying 


without iſſue. 
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BicGsz againſt BENSLEvY. 


Fj A® RIS, by his will, made in the Egf-Indies, and 

bearing date 15th January, 1749, bequeathed all his per- 
ſonal eſtate to his wife Frances Harris, to bold to her, her heirs, 
executors, adminifirators and afſizns, for ever, and appointed her 
* ſole executrix, bt in caſe of the death of Frances Harris, without 
i//ue, then he gave the whole to the eldgſt fon of his brother Richard 
Harris, his heirs, executors, adminiftrators and affigns, and if 
there ſhould be no ſuch fon, then to his ſaid brother Richard Harris 
The wite ſurvived her huſband, married the defendant, and 
is ſince dead without iſſue. The defendant, who ſurvives her, 
claims the whole intereſt in her right. The bill is brought by 
the plaintiff, claiming under the deviſe over. This cauſe was 
heard in Mzchaelmas Term, 1779. 


Mr. Attorney General, for the plaintiff, —The wife proved the 
will and married the defendant. If the application of the words, 
e if ſhe die without iſſue, be a dying without iſſue living at the 
time of her death, then the deviſe over 1s good. There was, 
in this caſe, a further ſuppoſed event, that Richard Harris 
ſhould have no ſon, then the deviſe was in favour of Richard 
Harris himſelf. If the teſtator meant a dying without iſſue in- 
definitely, it could not affect the ſon of a perſon then living, 
much leſs that perſon himſelf. The event muſt be decided at 
the death of Frances Harris, Till the time of Dormer v. 
Beauclerk, 2 Ath. 308. the words dying without iflue, were con- 
ſtrued as they were generally uſed. In a late cafe Ketly v. 
Fowler, Iſt February, 1768, Fearne on Cont. Remrs. 368. 3 Edt. 
6 Brown's Plt. Caſes, 309. the opinion of the Judges, given in 
the Houſe of Lords, put the authority of Dormer v. Beauclerk, 
very much out of the caſe, except where the circumſtances are 
the very ſame, Target v. Gaunt, 1 Wms. 432.—Pinbury v. Elkin, 

1 Wis. 503. 


Lord Chancellor, — Was not the argument in Keily v. Forvler, 
that the obvious meaning of the words was a general failure of 
iſſue, but controllable by words or circumſtances ? I take it, that 
in a general ſenſe they go to a general failure. | 

A... | 


Mr., 


IN THE COURT or CHANCERY. 


Mr. Selwyn, on the ſame fide, The defendant inſiſts that it 
was a gift of the whole to the wife. The words are to be taken 
in their obvious ſenſe, Forth v. Chapman, 1 Wms. 663, Till 
Matthew Manning's caſe, there was no limitation over of per- 
{onal eſtate, after that a number of caſes carried the dodtrine 
much further.—There 1s a difference where the remainder 1s 
veſted or contingent; if it be contingent, it may be good or 
bad according as the event turns out, Target v. Gaunt, — Pin- 
bury v. Elkin, —Cower v. Grofvenor, Barnardif/on Chan, Rep. 
*-8,—Sabbarton v. Sabbarton, Forreſter, 24.5. Shepherd v. Lefſing- 


ham, zoth October, 1751, where the word leaving, occationed 


the determination that the limitation was not too remote. 


Mr. Madocks, for the defendants,—In Pinbury v. Elkin and 
Forth v. Chapman, the firſt diſpoſition was for life only. 


Mr. Kenyon on the ſame ſide, — The rule is, that whatever words 
would give an eſtate-tail in land, will give the whole intereſt 
in perſonalty, Duke of Norfolk's caſe, 3 Ch. Ca. 1—Prims facie 
„to a man and his heirs,” ſignifies the whole intereſt, unleſs 


there are words to ſhew the teſtator meant iſſue living at the 


time of his death. In Forth v. Chapman, the word was leaving. 
this does not appear in Peere Williams, but Lord Hardwicke in the 
caſe of Dormer v. Beaxclerkh, ſaid he was counſel in that caſe, 
and that great weight was laid upon the word leaving. Lord 
Hardwicke uniformly made the diſtinction. In Dormer v. Beau- 
clerk, the words were very like thoſe in this caſe. In Keily v. 
Fowler, the executors nominatim were to diſtribute the property. 
In Dare v. Lord Chatham reported by the name of Lord Cha- 

am v. Tothil, 6 Brown's, Parlt. Caſes, 4.50. the whole argument 
proceeded upon the allowance of this principle. Saltern v. Sal- 
tern, 2 Att. 376.—The inchnation of Lord Hardwicke was to 


lock up property, but ke could not give effect to limitations of 
this ſort, 


Mr. Attorney General in reply, —It would be hard if no other 
words would ſupply the place of the word /caving: dying with- 
dul iſſue, ſignifies without leaving iſſue. The death of Frances 
Harris, is the circumſtance which regulates the queſtion ; it is 
to be decided then; if the brother takes then, he takes abſo- 
lutely ; if he does not take then, he never takes. If he had a 
Jon born after the death of Frances Zarris, that ſon could not 


take; 
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take; ſo it is of the father, if there be a ſon at that time, The 
queſtion is, who is the perſon to take at the death of France; 
Harris, This is a much ſtronger circumſtance than any of 
thoſe in the caſes, The circumſtances of Keuy v. Fowler, 
were very flight to take it out of the rule. Mr. Fearne ſtates it 
to be, that the executors were to make the diſtribution. [I be. 
lieve all the confuſion has ariſen from attempting to lay down x 
rule. In Daw v. Lord Chctham, the queition was not appli. 
*cable, the reaſon there was, that Leonora taking by expreſs words 
an e{tate-tail, the remainder over was not good. 


Lord Chancellor, —I agree with you that the general ſenſe of 


dying without iſſue, is at the time of the death. That is the 


grammatical conſtruction, and is the ſenſe, in general, of thoſe who 
uſe the words. There ſhould be as little contradiction as may 
be in the determinations of the Court, the words leaving. — 
ond after, — go far towards overturning the rule. It would be 
better ſenſe to ſay that in Keily v. Fotoler, there was no other 
rule of conſtruction than Mr. Fearne's. The contingency cannct 
be fixed until the period of the former event is fixed. It wot 
veſt in the father and ſon, and would tranſmit. If the father had 


iſſue which died, and then the firſt/faker died, the father would 


take, if the period was to be the death of I'rances, I ſhall not 
go further than I am obliged, by the caſes, in determining againſt 
what I think the meaning of the teſtator, which, I am atraid, | 


muſt do, or overturn tae eſtabliſned rule. I did not know it was 


to come on to-day and meant to look into the caſes before the firſt 
day of cauſes after Term, 


It ſtood over for judgment. 


February 23, 1783, Lord Chancellor gave judgment in this 
cauſe. The Reporter was abſent, but has been favoured with 
an accurate account of what paſſed. | 


Lord Chancellor — The firſt queſtion is, what, abſtractedly 
from little points and circumſtances, would be the effect of the 
gift to Frances Harris. There is not a ſingle caſe, not even that 
of Atunſon v. Hutchinſon, (3 Wms. 258.) which does not hold 
that ſuch a limitation, after theſe general words, is too remote. 
I thall notice only Dormer v. Beauclerk, in Ah eyns, it is a 1. 

£06 


in Tue COURT oH CHANCERY, 


good note. The general words are to be varied only by circum- 
ſtances ariſing upon fair demonſtration. There are not leſs 
than 57 caſes upon this point. To call dying without leaving 
iſſue, the natural ſenſe of dying without iſſue, is againſt all the 
caſes. In this caſe there is no one circumſtance which has oc- 
curred in the others. In Dormer v. Beauclerh, it was held that 
the word then could not and never did make the difference. 
It is merely a word of relation, not an adverb of time. Upon 
Lord Hardwicke's authority, I muſt hold the word then does 
not make a difference. As to the gift to the *brother, Dormer v. 
Beauclerk, 18 a ſtronger caſe as to that point ; it was argued there 
upon the circumſtance of the 5, ooo J. being meant as a portion, 
that being a maintenance, and given after a dying without iſſue, 
it muſt mean dying leaving no iſſue. 


BILL DISMISSED. 


Gopwin again} MUN DA. 


HN Munday, ſeiſed in fee of an eſtate, by his will bearing 
date the 18th June 1757, deviſed the ſame to his ſecond ſon 
James and his heirs for ever, after the deceaſe, or marriage of 
his (the teſtator's) wife Elizabeth, with a proviſo that he thould 
pay unto the teſtator's daughter Mary, then wite of the plaintiff, 
and fince deceaſed, the ſum of i oo J. and unto Martha 80.1. to 
be paid within one year after the death or marriage of his wife. 
The teſtator died ſome time after, leaving Stephen his eldeſt ſon 
and heir at law : Elizabeth the widow entered, Mary Godwin died 
19th May 1774, Elizabeth the widow died 4th November 1776. 
The plaintiff obtained letters of adminiſtration to his wife Mary, 
and filed this bill for 100 J. given to her charged upon the eſtate. 


This cauſe was heard in Eaſter Term, 1779. 


Mr. Ambler, for the plaintiff. —The queſtion is, whether this 
legacy veſted in Mary Godwin. The legacy veſted in her, as 
much as the eſtate did in James Munday. The proviſo operates 
as a charge upon the land. Theſe words © ſo as” © provided” 
in conſideration whereof” all operate as charges, Bacon v. Clerk, 
Pre, Ch. 5$00,—Oke v. Heath, 1 Vez. 135. - Kite v. Barne, 1743. 
which was, I give to Lord , all my goods, paying the 
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legacies contained in a ſchedule.— Pauſey v. Edgar, WIR 


Lord Bathurft,—Where it is uncertain whether the time will 
come or not, the Court has ſaid it ſhall not be raiſed, unleſs it 
is wanted, | Fry v. Fry, 27th Fune, 1753, deviſe to teſtator's 
wife for 20 years, remainder in tail, and a legacy payable to his 
daughter within one year after the death of the wife, the daugh- 
ter died in the life of the mother: the queſtion was, whether 
this legacy ſunk into the eſtate : Lord Hardwicke ſaid, the rule 
was, that if the legacy was payable at a particular time, and the 
child dies before that time, the legacy ſhall fink, becauſe it is 
never wanted. — But this caſe is not within that rule.—T here 
was an attempt to conteſt it where the party died within the year 
after the death of the perſon, a year after whoſe deceaſe it was to 
be paid, Hodg/on v. Rawſon, 1 Vezey 44. where Lord Hard. 
wicke held it veſted, and that the time was only given to the 
remainder-man to turn himſelf round. Lord ZHardwiche there 
held it veſted and tranſmiſſible, becauſe the deviſe of the eſtate 
veſted immediately—fo alſo he decreed in Lozother v. Condon, 2 
Ath., 127. 


Mr. Waller on the ſame fide,—Where the payment is merely 
poſtponed for the benefit of the eſtate, the legacy will not ſink. 
Here the teſtator meant, that Mary ſhould have the 100 /. when 


* Pawszx v. Epcar, Lincoln's Inn Hall, 17th December, 1776. 
Teſtator, by will dated gth April, 1739, deviſed real eſtate to his wife Temperance ſor 
her life, remainder to his ſon Rotert in tail-male, remainder to his (the teſtator's) right 
Heirs in fee, upon condition that Robert, or thoſe then in poſſeſſion of this eſtate, ſhould 


perance, 1, 200 l. wiz bool. to each, and intereſt at 5 J. per cent. from the death of their ſaid 
mother, with power of entry to the daughters, in default of payment: Auguft 1739 tel- 
tator died, Augu 1754 Temperance the daughter died, December 21, 1754 Temperance the 
mother died, 1774 Mary the ether daughter died, having adminiſtered to her ſiſter Temje- 
rance, but never claimed the 600 J. ſo bequeathed to her ſiſter Temperance. The perſonal 
repreſentative of Mary and Temperance, brought the bill againſt Robert as heir at law, and 
deviſee of the teſtator, for this ſumof 600. bequeathed to Temperance the daughter, with in- 
tereſt from the mother's death, in 1554, and, upon the authorities of Hutchin/on and Fe, 


and Hodg/on and Raw/on, Lord Chancellor determined that the charge veſted with the land, 
and decreed for the plaintiff, 


+ A very accurate note of this caſe which the Reporter has met with refts the Chancellrs 
argument on two grounds : the one, that the daughter Jane died unmarried, and before the 
time of payment; and therefore that the caſe ſtood diveſted of the circumſtances that induced 
the Court in King v. J/ithers, and in othercaſes to take itout of the general rule; the other, 
that, in the ſimilar proviſion made by the teſtator for another daughter Eleanor out of 3 
different eſtate, he had ſhewn his intentions that it ſhould not go to her repreſentatives, be- 
cauſe he had expreſsly given it to Jane, in caſe ſhe ſhould ſurvive her. 


in THE COURT or CHANCERY. 


che eſtate ſhould come into poſſeſſion, and that the ſon ſhould 
then pay the charge. The charge veſted at the ſame time with 
the eſtate. Hall v. Terry, 1 Ath. 502. has been fince varied from, 


and particularly in Hutchins v. F Up Comyns, 716. (ci. 1 Vez. 47.) 
which is exactly this caſe, 


Mr. Madocks, for the defendant, —There is one rule to be 
drawn from all the caſes, that wherever land is charged with a 
payment, whoever takes the land takes it cum onere ; but if there 
be a condition to be performed by the perſon taking, and * the 
time is annexed to the payment, if the legatee dies before the 
time of payment the legacy ſinks, Hodgſon v. Rawſon before Lord 
Hardwicke, Smell v. Dee, before Lord Cotoper, 2 Salk. 415.— 
Bacon v. Clerk, —Wellock v. Hamond, Cro. Elis. 204.—In * Thomp- 


fon v. Dow, before Lord Northington, a right of entry was given, 


which was held to veſt it. 


Mr. Ambler in reply, cited f Morgan v. Gardiner, in the Exche- 
quer, as in point. 


This cauſe ſtood now for judgment. 


Lord Chancellor, In che caſe of portions ſinking becauſe the 
party never attained ſuch an age as to want them, Lord Talbot 
ſaid, it was cauſa data & non ſecuta, King v. Withers, Forreſter 
117. Even if the reaſoning in that caſe ſhould be thought too 
nice, it is now too late to over-turn the rule.—In that caſe the 
charge was not intended to operate upon the eſtate tail of the 


* THoMPsON v. Dow, 1763 —The teſtator, ſeĩſed of a reverſion in an eſtate, expectant 
upon the deceaſe of his aunt, by his will deviſed this eſtate to his wife for life, remain - 
der to Jahn Dow in fee; ſubject to the payment of 200 J. to his daughter Zlizalerh, ſix 
months after his wife's deceaſe, with power for the daughter in default of payment to ſeize 
the rents, —Zlizabeth died in 1750.— The mother in 1754.— The aunt in 1760. Lord 
Northington held this a veſted intereſt in the daughter, and decreed the 200 J. to be paid 
with intereſt from the deceaſe of the aunt, it appearing, from the words of the will, that 
the ſon was to pay this 200 J. out of the rents of the eſtate. | 


+ Moncan v. GarpinaeR, Exch. Mich. 1777, or Hil. 1778.— Hugh Price deviſed his 


eſtate to his wife for life, remainder to his daughter Mary and her heirs for ever, charge- 


able with 400 J. to his four younger daughters, within one year after the death of his wife, 


with intereſt from the death of the wife. TWo of the younger ſiſters died in the life of the 
mother unmarried, the eldeſt daughter alſo died in the life of the mother, fo that ſhe was 
never poſſeſſed of the remainder in fee of the eſtate, but it deſcended to her only ſon, and 
it was held in the Exchequer, that the legacies to the younger daughters were veſted i inte- 
reſts, tranſmiſſible to the repreſentatives of the deceaſed daughters. 


3 If ſon, 


1783. 


— 


Gopwin 


againſt 
Munvpar. 


193] 


1783. 


Gonwin 


againſt 


Mvunvpar. 


[*194] 


CASES ARGUBD AND DETERMINED 


ſon, but upon the reverſion, There is another caſe which is 
always attempted to be reaſoned away, the Earl of Rivers v. the 
Earl of Derby, 2 Vern. 72. That caſe ſtood upon its own bots 
tom, and it was equally a gift of the 10,000 /. to the daughter ag 
of the fund of the eſtate to the remainder-man. The caſe of 
Buckley v. Stanlake, (mentioned in King v. Withers, Forręſter 119,) 
is alſo to the ſame point; there the legatees died before the 
daughter, and in the life-time of the wife, yet their repreſenta- 
tives took the legacies. That caſe, excluſive of the circumſtance 
of the wife's deviſe to perform the huſband's will, is exactly in 
* point. Fack/on v. Farrand, 2 Vern. 424, applies to this point. 
—ſt was a caſe where, if ever, the rule with reſpect to por- 
tions ought to have taken place—There 1s one rule which will 
apply to and reconcile all the caſes, but there the heir was ſo 
little favoured that the eſtate was exhauſted. The caſe of Butler 
v. Duncomb, 2 Vern. 760. alſo applies very particularly, the 
Court in that caſe raiſing the money by conſent, ſhews they 
thought it would be raiſable at the death of the mother. The 
next .caſe I cite is Brown v. Berkley, 1 Eg. Abr. 340. I men- 
tion it only for the ſake of its being there ſaid, that the portion 
was certainly raiſable, though not at that time. Hodgſon v. Rau- 


Jon, 1 Vezey, 44, was after Hutchins v. Foy, Comyns, 716, and de- 


termined with reference to it. The poſtponement of the pay- 
ment for a year was only to give time to raiſe the money. The 
time of marriage or death of the wife, in this caſe does not 
make it a portion. It is equally a gift of this part of the rever- 
ſion to the daughter, as of the other part to the deviſee. I am 
aware that there are many caſes, ſuch as Paulot v. Paulet, 1 Vern. 
204. 321.—2 Vern. 366.— Smith v. Smith, 2 Vern. 92.—-Þrucn v. 
Bruen, 2 Vern. 439.—Carter v. Bletſoe, 2 Vern. 617.—Tourney v. 
Tourney, Pr. Ch. 290.—Hall v. Terry, 1 Atkins 502, that cannot 


be reconciled with the other caſes I have now cited, or with 
Lowther v. Condon, 2 Ath. 127. 


DECREE FOR PLAIN TIFF. 


LEE 


in ru COURT or CHANCERY. 


LEE againſt Ars TOA. 


IR 7 homas Alflon, deviſed the premiſes upon which the 

timber in queſtion was cut down, to Sir Rowland Alſton, for 
life, impeachable for waſte, with a contingent remainder to his 
iſſue, with remainder to Mrs. Margaret Lee the plaintiff, in fee, 
Sir Rowland Alſton being in poſſeſſion, an act paſſed for an in- 
cloſure, which impowered the commiſſioners to make allotments, 
and gave perſons, having lands within the limits of the incloſure, 
permiſſion to make exchanges, and provided that, where by the 
means of exchanges, the allotments ſhould paſs into other hands 
than thoſe of the old proprietors, theſe ſhould have power to go 
upon the land, and cut down the timber, and that tenants for 
life might charge the allotments to the amount of 40 5. per acre, 
to be paid to the commiſſioners for the expences of encloſing.— 
An award was made, in which were ſome irregularities, but not 
fuch as were material to the cauſe. Some parts of the land in 
which Sir Rowland Alſton, was tenant for life were given, and 
other lands taken, in exchange in the allotment of lands, and, in 


order to effect the encloſure, he cut timber, inſtead of borrowing. 


money on mortgage by virtue of the power; upon which the 
plaintiff filed this bill, for an account of the timber cut down. 


Mr. Selwyn, for the defendant, —contended this bill would not 


lie: that this Court had a juriſdiction with reſpect to an 1njunc- |. 


tion, but that calling for an account alone, was not. ſufficient to 
transfer the juriſdiction from a court of law to this Court. The 
defendant having admitted the ſeveral quantities and valnes to 
be as ſer forth in the plaintiff' s bill, trover might have been 
brought for the timber, as it is ſtated by the gentlemen on the 
other fide, that the moment it was ſevered, it was the property 
of the remainder- man. He cited March v. Lifter, in 1777. 


Mr. Attorney 8 in 1 Bewick v. Whitfield, 
3 Wms. 267. where the very objection that trover would he was 
over-ruled, and ãt was held proper in equity. The party muſt 
come here for an account which will draw to it relief. In Udai; 
v. Udall, Aleyn 8x, and in Corton's cafe, (Garth v. Sir John Hind 
Cotton, 3 Ath. 751. 1 Vezey, 5 24. 546.) it was laid down, that 
timber fallen by a ſtorm would he the property of the remain- 
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for the remainder; 3dly, that the former tenant for life, left 


CASES ARGUED AnD DETERMINED 


der-man, but the tenant for life, would have a right equivalent 
to his eſtovers. The act of parliament has not varied the right 
of parties, Sir Rowland Alſton was not empowered by it to cut 
down the timber, which is the property of the remainder-man, 
and therefore he muſt account for the timber he has felled, 


Lord Chancellor, ls there any caſe, where the Court has dif. 
poſed of the timber without the conſent of the parties ? Un- 
doubtedly, if the caſe required nothing but a diſcovery, it ſhould 
not come here, but, on the diſcovery had, they ſhould proceed at 


law; but where an account is neceſſary it carries relief with it. 


Where the bill relates to the cutting of timber, it has always 
been laid down that the plaintiff has a right to the account. 
Here it is ſtated in the bill, that trees were cut down, and the 
number and value are ſet out, and the anſwer admits all that 


as charged; the anſwer gives a full diſcovery, therefore, if the 


decree muſt obtain in this caſe, wherever a tree is cut down it 
* will draw an account, and the plaintiff will charge in general, 


that the defendant cut down trees. It is an extreme hardſhip 


that the parties ſhould be put to ſuch expence, where there is a 
clear legal remedy. There is no equity, unleſs it be made ſo by 
being matter of account. I am extremely reluctant to go into 


it, where the party, at the time the anſwer came in, had a clear 


remedy at law. Cutting timber by the tenant for life, im- 
peachable of waſte, is not juſtifiable to defray an expence, which 


might be paid in any other way. The act of parliament is 
ſhort in only giving the timber to the proprietor, becauſe it has 


not determined who ſhall have it by the name of the proprietor, 
The remainder-man is not ſo till it is felled, and the tenant for 


life has a right to the ſhade and to eſtovers; on the other hand 
it would be going a great way to ſay that this act had made the 


tenant for life proprietor, and given him an abſolute property in 
the tunber. | 


The cauſe ſtood over, and now Lord Chancellor pronounced 
judgment after firſt ſtating the caſe, 


Lord Chancellor, —Sir Rowland Alflon ſets up three defences ; 
firſt, that he had a right to cut the timber ; 2dly, that he could 
charge to the amount of 40 5. an acre; that inſtead of ſo doing 
he has applied the timber, as far as it would go, and only charged 


the 


in TE COURT or CHANCERY. 


the eſtate in a ruinous condition, and that he has applied the 
timber to repair, as the law allows. The firſt defence 1s not at 
all made out;—as to the ſecond, the tenant for life has not a 
right to charge the eſtate with 4os. an acre, but the money is 
to be paid to third perſons, to be applied to the extent of 40s. 
an acre; 3dly, the tenant for life has not a right to apply the 
timber, but to charge by way of mortgage. It makes a great 
difference to the reverſioner, whether the tenant for life charges 
| by way of mortgage, where he is obliged to keep down the in- 
tereſt, or cuts down the timber, which would be of value to Him 
when he comes to the eſtate, and ſo it does to the tenant for lite, 
who if he can cut down the timber pays nothing. It is a clear 
_ propoſition that, where there is a tenant for life and a reverſioner, 
timber fallen by ſtorm or accident is the property of the re- 
verſioner. The conſequence of this opinion is, that the plaintiff 
is entitled to an account, and the Maſter muſt be directed to ap- 
ply the account to the timber felled on the reſpective eſtates. It 
is not yet ripe to enter upon the point, whether A. tenant for 
life, with remainder to B. in four or five diſtinct eſtates, uncon- 
*nected with each other, can take botes from one eſtate to 
apply to the exigencies of the other. There are old caſes, upon 
cuſtomary eſtates, that he cannot; though I do not know whe- 
ther there are any caſes upon the common law. It is the 
nature of eſtovers that they are to be taken without aſlignment,— 
that they take their deſcription as good or otherwiſe, from 
their application, — that they are of utility to the eſtate itſelf, — 
In all theſe views the eſtovers of one eſtate, cannot be applied 
to the others. If one is poſſeſſed of black-acre and green-acre 
and black-acre produces no eſtovers; if thoſe of green-acre, 
are to be applied to black-acre, the eſtate muſt be exhauſted. 


197] 


Therefore, the account muſt be of the timber felled on the 


eſtates, according to their reſpective deſcriptions with original 
parcels, or given or taken in exchange, and as to the times 

when cut, for there was no right to cut after the exchange, 
alſo what parts of the timber have been applied, and to what 
eſtates, which will raiſe the point, Further directions to be 
reſerved 'till after the account. 
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PicktrING again VowLEs. 
Lord Chancellor gave judgment. 


H E plaintiff founds his claim upon a bond given by Joby, 

his father, previous to his marriage with Ann his mother, 

in the penalty of 4000. to truſtees, conditioned to be void if he 
ſhould aflign to them, or to other perſons to be nominated by 
Ann, a leaſehold eſtate for the term of 99 years, or {ſuch term as 
he ſhould have therein, for three lives, of which Ann's ſhould be 


one, to the uſe of himſelf for life, remainder to Ann for life, 


remainder to the iſſue of the marriage. Am died under cover- 
ture, leaving the plaintiff and another child. The eſtate was 
conveyed to the lives of Jobu, Ann, and another life. In 1776 
John died, having made his will, and thereby given to Henry his 
iſſue by a ſecond wife, all the reſt and reſidue of his eſtate. It 
does not appear how many renewals of the eſtate had taken 
place, or for what lives, but that hn being the laſt original 
life, they were all exhauſted in 1776. For the executors of the 


huſband and Martha the ſecond wife, it was contended, that 


all the original lives falling in 1776, there was no obligation on 


* the father, or his eſtate, to renew, and that the expence of the 
renewal, having been his, it ſhould be for his benefit. On the 


contrary it was argued for the plaintiff, that this bond was purely 
a contract for a marriage ſettlement, and that the uſual mode of 
executing it, would be to inſert a covenant to renew to the ſame 
uſes, the object of the parties being to give as large an intereſt 


to the children as to the parents. For this was cited Lawrence 


v. Maggs before Lord Noribington, 26th Nov. 1759, that the 


uſual form of the covenant being to keep the leafe fully eſtated, 
the ſettlement muſt be ſo executed, In that caſe the party had, 

while ſolvent, frequently renewed the leaſe, and conveyed it 
to the uſes of the ſettlement, the creditors infiſted the leaſe was 
part of his aſſets, and that the conveyances were fraudulent. 
But the Court thought that having conveyed according to 
the ſettlement, it was not fraudulent, but the ſettlement muſt be 
carried into execution. There is no other caſe applicable to the 
preſent, nor do I know of any principle that applies. The next 
queſtion is, whether the father, having renewed, ſhall be con- 


Adered as having fo done for the benefit of the ſettlement, or for 
* his 


IN THe COURT or CHANCERY. 


his own benefit. He did not, by the marriage ſettlement, or by 
any ſubſequent act, expreſs any intent to do it for the benefit of 
the ſettlement, and by his will he has given it, by ſufficiently ex- 
preſs words, to his ſon. If a man has eſtates of his own, and alſo 
has pure truſts, and gives the reſidue by will, only his own eſtates, 
will paſs by the reſiduary clauſe, but, if he has an intereſt as 
well as a truſt, the clauſe will paſs both. But this is the caſe 
of a tenant-right, as it is called, and which, though an improper, 
is become a technical term. In the Weſt many eſtates derive their 
value from renewals. The crown alſo has many eſtates of the 
ſame naturc.— It has long been held, that where a truſtee or an 
executor renews ſuch an eſtate, it ſhall be for the uſe of the 
ceflui que truſt.—The right of renewal has obtained the name of a 
tenant-right. The rule has obtained with reſpect to a tenant 
for life, who has the opportunity of renewal from being in 
poſſeſſion, that he ſhall not obtain the reverſion for his own uſe 
only. The Court has therefore obliged him to ſtand ſeiſed as a 
truſtee to the uſes of the ſettlement ; that was determined in Raw 
v. Chicheſter , before Lord Bathurſt. This is that caſe, for, 


* though John was the author of the ſettlement, it was intended 
that the leaſe ſhould be fully eſtated, and that he and ſhe ſhould 
have life eſtates, and that, ſo fully eſtated it ſhould go to the 
children. The renewal therefore muſt be to that purpoſe. The 
{on therefore 1s entitled to the eſtate, paying the expence of the 
renewal. I can only direct an account to be taken of the renewals, 
and at whoſe expence they have been, in order to regulate 


* Raw wv. CHICHESTER, April zo, 1773, Richard Raw ſeiſed of real eſtates, and 
poſſeſſed, among other things, of a leaſe of lands and houſes in 89/4, originally granted by 
Ch, 2. in right of the Dutchy of Cornwall, for 31 years, renewable from time to time, upon 
petition by the tenant in poſſeſſion, for a further number of years to fill up the term of 31 
years, made his will zoth December, 1761, and reciting his being poſſeſſed of leaſehold 
eſtates at Lambeth, and of ſeveral eſtates in land in Cornwall, for unexpired terms of years, 
gave and deviſed the ſaid ſeveral leaſes to his wife, for as many years of the terms as ſhe 
ſhould live, and after her deceaſe, (if the terms ſhould be then in being) he deviſes them 
to William Raw for life, and after his deceaſe among ſuch of the children of William Raw, 
as ſhould be then living, and made his wiſe executrix, and reſiduary legatee.— The teſta- 
tor had renewed this leaſe juſt before his deceafe, and the widow during her life renewed 
ſeveral times, ſtating herſelf as widow and executrix of Richard Raw, and continued in 
poſſeſiion till her death, 1761, upon the 18th of Aug, in which year, ſhe made her will, 
and diſpoſed of theſe leaſes as her own property. The queſtion was whether theſe renewed 
leaſes were the property of Richard Raxv, and to go according to the limitations of his 
will, or were the abſolute property of Fran-es the widow. Lord Pathurſt thought ſhe re- 
newed as executrix, ſubject to the truſts, in the will of Richard, and that the plaintiiFs had 
a right to the renewed leaſes, repaying to the widow's eſtate the ſam {he had paid for the 
kne, deducting the value of her chance in the renewed leaſe, 
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what part ſhould be paid by the tenant for life, and what by 
the remainder-man, and muſt reſerve further directions and 
colts. *. 


*The caſe of Owen v. WiLL1ans, 7th December, 1773, having been decided upon 
the ſame principle with the preſent, the Reporter has added the ſtate of it., illian 
IWilliams, deviſed leaſehold eſtates to Sir V. Burnaby in truſt to renew the ſame, then 
to his wife for life, remainder to his brother Joh» Williams for life, remainder to 
Bennet Williams, ſon of John, and the heirs of his body, and made his wife executrix, 
Seven years of the leaſe being to come, Lord Greſvenor petitioned for a leaſe of the 
reverſion ; Ms. Williams diſcovering this, preſented her petition as executrix, giving 
notice of it to the remainder- man, and got a report from the Surveyor General, that ſue 
was in poſſeſſion, and that the fine ought to be about 1, 200 J. or 1,400 J. Lord Greve nor, 
got a warrant from the Treaſury for a leaſe, but was to pay her a compenſation for her 
right. Tohn and Bennet Williams then preſented petitions for renewal; Jord Groſvercr 
made ſeveral offers to Mrs. Williams, who communicated them to John Hlliams, but it 
appeared both Lord Gro/vencr, and Mrs. Williams, conceived them to be for her own be. 
nefit. At length they ſettled the terms, at 3, ooo J. Mrs. Williams, gave notice to Jobs 
and Bennet of the probability of their agreeing, and adviſed them to take care of their own 
intereſts. It was contended on the part of Mrs. Williams, that this 3,000/. was abſolutely 
her property, and that Jobn and Bennet had no claim upon her for any part ef it. 
But Lord Bathir/t held that, in caſe ſh2 had reaewed, it would have been a renewal as 
executrix, that wherever a partial tenant renews, it is for the benefit of the whole, and 
therefore that the 3,000/7. given by Lord Groſvenor as a recompence for her not renewing, 
was ſubject to the truſts in the will. 

With reſpe& to the terms of the renewal, and the proportion of the fine, which the 
truſtees for life ought to pay, ſee the caſe of Nightingale v. Law/on, Poſt, 440. 


* BOUVERIE againſt PRENTICE, 


Bill to recover 15. 69. as a quit- rent due to the plaintiff 
as lady of the manor. The bill was originally filed 


againſt ſeveral tenants, all of whom —_— the preſent defendant 
had ſubmitted. 


This cauſe was heard Mich. 1779.— 


Mr. Madocks in ſupport of the bill cited Collet v. Faques, 
1 Ch. Ca. 120.—Cox v. Foley, 1 Vern. 359.—Duke of Bridg- 
water v. Edwards, in the Houſe of Lords, 4 Brown's Parlt. 
Caſes, 139. 


Mr. Robinſon, on the ſame ſide, ſaid, the bill was filed againſt 
many to prevent multiplicity of ſuits, that therefore it originally 
being proper in this Court, the Court would ſend it to an ifiue. 
The 


is THE COURT or CHANCERY, 
The Duke of Bridgwater v. Eatarde, was diſmiſſed, by the 


1783. 


court of Exchequer, as not having juriſdiction: and the order ß 


diſmiſſion reverſed by the Houſe of Lords, and the cauſe ſent 
down again to be determined: that cauſe was for quit-rents. 


Mr. Attorney General, for defendant, — This would be a juriſ- 


diction apparently oppreſſive, as being always inadequate to the 
object. All the caſes antecedent to the ſtat. of Queen Ann are 
now to be laid aſide, as, whether it is rent-ſeck or rent-ſcrvice, 
they may now diſtrain, or they may bring debt. Nothing can 
embarraſs the remedy but the premiſes being uncertain—there 
the remedy, in Chancery muſt be admitted; that was the caſe 
in the * Duke of Bridgwater v. Edwards. The remedy in re- 
plevin is much more eaſy and expeditious. 


Lord Chancellor, —Where a number of perſons claim one right 
in one ſubject, ſuch a bill may be entertained to put an end 
to ſuits and litigation, —Here no one iſſue could have tried the 
cauſe between any two of the parties. 


Mr. Madocks,—There was a cauſe in the Exchequer, the 
Duke of Newcaſtle v. Gordon, about fix years ago. 


Mr. Attorney General, — I was in that, it was for various rents 


from premiſſes in Newark, which had been totally confounded by 
building. 


Lord Chancellor, — pon what principle two different tenants, 


_ of diſtin eſtates, ſhould be brought hither to hear each others 


rights diſcuſſed, I cannot conceive. The Court has gone great 
lengths in bills of this ſort, and, taking the authority for granted, 
cannot conceive on what ground ſuch a fuit can ſtand. A 


rent reſerved in reſpect of certain lands in the manor, muſt be 
rent-{crvice. 


This cauſe ſtood now for judgment. The Reporter was ab- 
ſent, but underſtands that Lord Chancellor ſaid, This Court 
will not relieve in the caſe of quit-rents, where the party has 
a remedy at law. He cited the caſes of Collet v. Jaques, — 1 Ch. 
Ca. 79. Davy v. Davy, 1 Ch. Ca. 144. 1 Rolle's Abr. 375. 378. 


It appears from the report of the caſe in Mr. EPrown's Parl.. Caſes, that this 
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Finch 241. 256. Holder v. Chambury, 3 Wms. 256.—Benſn v. 
Baldwin, 1 Ath, 598. If the terre-tenant will confound the 
boundaries, in order to prevent a diſtreſs, the lord will be entitled 
to a commiſſion; but that not being the caſe here, the bill muſt be 


DISMISSED WITH cos s. 


MippLtEToON againſt Spie kR. 


HIS caſe ſtood in the paper for further directions in Eaſter 
term, 1780. Daniel Goodwin ſeiſed in fee of copyhold 
lands, which he had contracted to ſell, and alſo poſſeſſed of leaſe 
hold and other perſonal property, made his will, and thereby 


deviſed his copyholds and leaſeholds to be ſold, and the money 
ariſing from the ſale, he bequeathed to his executors in truſt, 


after payment of debts and legacies, to pay the reſidue to the ſo- 


ciety for the propagation of the goſpel, and gave legacies to the 
executors. In 1767, the teſtator died without iſſue. In 177;, 
three of the executors of the teſtator filed a bill, inſiſting that 
the deviſe in favour of the Goſpel Society was void, and claim- 
ing the reſidue as undiſpoſed of. On the 11th Nov. 1774. there 
was a decree, that the contract for the ſale of the copyholds 
*ſhould be carried into execution, and the money to ariſe there- 
from be conſidered as part of the perſonal eſtate, and that the 
deviſe of the leaſehold eſtate to the charity was void ; it was 
therefore decreed to be ſold, and the next of kin, (none of whom 


were before the Court) were to go before the Maſter and prove 
their kindred. The leaſehold was ſold for 1, 560 J. Upon an 


enquiry after next of kin, nobody claimed as ſuch. And the 


queſtion now was, whether upon this void deviſe the executors 
were beneficially entitled, or the crown, the Attorney Genera! 
being made a party to the bill, and claiming in that behalf. 


Mr. Kenyon, for the executors, —The queſtion | is * chis mo- 
ney is to go. The ſurviving executors claim, and, unleſs Mr. 
Altorney can make ofit a better title on the part of the crown, the! 
mult prevail. —It is not of courſe that whatever has no owner 
belongs to the king. There is no deciſion, in any ſimilar caſe to 
the preſent, in favour of the crown. Attorney General v. Sandys, 

4. | | 2 Ch. 
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3 Ch. R. 19.—Burgeſs v. Wheate, 1 Blackf, Rep. 123. are both 
decided againſt the claim of the crown. 


Mr. Attorney General, contra, —Why is the Attorney General 
always made a party to bills in cafes where there is no heir? 
On the part of the crown, I claim the undiſpoſed part amouut- 
ing to about a thouſand pounds. The executors here are en- 
titled only as truſtees, a legacy is left them for their trouble. 
They are not intended to take beneficially. There is not much 
doubt that the crown 1s entitled by prerogative. The king 1s 
owner of every thing which has no other owner. It is ſo in 
the caſe of a legal inteſtacy, where there is no will. The 
grantee of the crown is entitled to adminiſtration to a baſtard. 
Here, there is a will and an executor, to whom the eccleſiaſtical 
court has granted probate. The executor is owner only of a 
ſpecial property to collect for the next of kin. The cafe of the 
Attorney General v. Sandys is very peculiar : it is of a forfeiture for 
felony, and one of the harſheſt and moſt odious forfeitures. In 
Burgeſs v. Wheate an eſtate was veſted in Sir Francis Page in 
_ truſt for ſeveral perſons, the laſt died without an heir, Burgeſs 
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was heir ex parte maternd, the eſtate coming ex parte paternd, 


Lord Mangfield held that the truſt ought to follow the rules of a 
legal eſtate. The opinions of Lord Northington and Sir Thomas 
Clarke went upon two points.—1ſt. That the only caſe where 
the lord, or the king was entitled, was the defect of a tenant : 
* where there was a feoffee there was a tenant, whether he were 
beneficially entitled or not; ſo that the principle of eſcheat failed. 
The argument was preiled by Lord Camden, then Attorney, 

nat, if the land eſcheated propter defefum tenentis, it would 
Ni when the line of the truſtee failed ; for the lord cannot 
loſd his eſcheat, he, therefore, muſt have it on the failure. of the 
line of the truſtee, or of the cui que truft ; to conſtrue this other- 
wile, would be to give a truſtee, created by the court of equity, 
one of the miſchiefs of uſes, depriving the lord of his eſcheat. 


This argument received no anſwer, though the Court would not 


admit his concluſion from it. Admitting this argument would 
not bear as to the preſent caſe.— The ſecond ground in that 
caſe, was a notion that the court of equity would not grant a 
ſubpena againit the feoffee, for any who was not in privity with 
the feoftor ; and, therefore, that the crown not claiming in any 
privity, could not have a /ubpana. That argument begs the 
queſtion, that this Court will conſider the truſtees as having ſome- 
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ſuperviſors, this was omitted in Henry's charter. The cafes are 


of debts, as giving a right to the church; but the ſtatute was 


to a mandamus, to compel the grant of adminiſtration. In Hel- 
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thing ſubſtantial, which cannot be taken from him but by the 
feoffor, or ſom2body claiming in privity with him; vrhereas the 
Court conſiders the truſtee only as an inſtrument. Againſt this 
argument, ſtands the courſe of the Court in making the Attorney 
General a party, wherever there 18 no heir or repreſentative, 
The right to perſonal property is nominally in the executor, 
but it is only to collect the property, and attended with circum- 
ſtances which ſhew that it is for {ſpecial purpoſes only. The poſi- 
tion in Salbeld, 37. that the ordinary is not bound to grant admi- 
iſtration to the grantee of the crown, but that it is done through 
reſpect, and that the property was, at law, in the ordinary, and 
the adminiſtration taken out only in certain caſes, is founded upon 
2 looſe enquiry into the common law. The ordinary never had 
any intereſt in the property.—He had juriſdiction in matters teſ- 
tamentary, but was always bound to account with ſomebody, 
2 Inf, 398. He had ſuch an intereſt as an adminiſtrator duronte 
minori ælate, merely an authority, not at all reſembling pro- 
perty. We are told the writ de rationabili parte was founded in 
the common law, to give the wife and children their ſhares, unaf- 
fected by the will. In Wilkinss Anglo-Saxon Laws, and the Laws 
of the Conqueror, the rights are clearly defined. Nath. Bacon, 897. 
By Clauv. I. 7. C. 6, 7, 8. only the validity of the will was con- 
*reſtible in the Court Chriſtian. In the latter part of H. 3. the 
right was perfectly fixed in the eccleſiaſtical court, as appears by 
the Magna Charta of John and H. 3. Hiſtory tells us that about 
the latter end of John's reign, the church obtained fuller autho- 
rity than before over wills. In the M. C. of John, c. 27. the ad- 
miniſtration was to be per viſum eccleſie, the church were only 


ſo inaccurate as to take the ſtatute of Weſtminſter, as to payment 


only declaratory of the common law, which charged the reſidue 
with the debts, aad the ſtatute enforced the payment of them. 
The ſubſequent ſtatutes only regulate the mode of diſtribu- 
tion. No doubt the grantee of the crown, would be entitled 


p 8 N 
Jon v. Wells, Ateyn, 53, it is determined the crown may grant ad- 
miniſtration. 


+ See the 36th law of the Conqueror, in Mr. Kan edition at the end of his Nan 
Dictionary, p. 58. 
Mr. 
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Mr. Kenyon in reply, - Mr. Attorney's ſpeech proves that the 
delay which has been in this caſe has enabled him to collect 
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every argument the cafe aſſords. Still the reaſoning does not Montes 


affect the preſent caſe. This is not an inteſtacy: I could add 
a cafe from Peere Willams, to ſhew that in an inteſtacy, the 
crown has a right; but, in this caſe, the crown has no legal right. 
The argument from the ſtatute of uſes does not apply to Burge/5 
v. Wheate. The ground I go upon is that the party for whom 
I am, has a legal right. I thought I had a right to call upon 
them to ſhew their equity, on the ground that poticr eff conditio 
þofſidentir., The executor has a right by occupancy, and the 
King has no ſtronger title. As to the Attorney General being 
a party to bills; there are many cafes in which unneceſſary 
parties are made. From Stamford to Compns, there is not a ſaying 
that there 1s any ſuch right as this in the crown. 


Lord Chancellor, — ] do not ſee how this caſe is diſtinguiſhable 


in principle from Burgeſs v. Wheate, The deviſe veſts the 


legal property in the executor. If there is no executor, the 
Crown may grant Letters Patent to take out adminiſtration. The 
queſtion reſults, whether the executor, being appointed only as a 
truſtee, can claim as highly as an occupant at common law. 
Where there is a truſtee, the general rule of the Court is that 
he can have no other title Mr. Kenyon contends,—that the 
executor, being cloathed with a legal title, has a right to hold 
the property. Burgeſs v. Wheate, was determined upon divided 
opinions, and opinions which continue to be divided, of very 
learned men. The argument of the defect of a tenant ſeems to 
be a ſcanty one. Whether that cafe is ſuch an one as binds only 
when it occurs Heciatim, or affords a general principle, is a nice 
queſtion. Thus much is decided, that in the cafe of a truſtee who 
has merely an office, the Court has been of opinion that the fame 
claim which would have been competent if it had been at com- 
mon law, is not competent for ſuch a truſtee, Here, the executor 
has a common law right. — The Crown would have had a right 
had there been no executor.— | his caſe I think is, obnoxious to 
every principle that can be drawn from Burg g v. I heate, The 
legal eſtate in the truſtee muſt remain in him, unleſs there is a 
claim againſt him which affects his conſcience. It, beyond the 
general title, there muſt be a privity with the teſtator; the 
Crown has no ſuch privity.— f the truſtee ought to hold it for 
every perſon Who would have been entitled if it were at law, 
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1783. then he ſhould hold it for the Crown, as well as any other 


OY perſon. 
DI1IDCLETON 
Ac :in/t ; 
8. The canſe ſtood over, and now came before the Court for 


judgment. The Reporter was abſent, but has been favoured 
with the following note. 


Lord Chancellor, — It would be mere pedantry to run over al] 
the caſes to be met with on this ſnbject, which are collected, 
and fully ſtated in Brrgeſs v. Wheate, 1 Black, 123. This is 
not a caſe in which the aſſets can be marſhalled, which is never 
done unleſs to make a debt of an inferior nature, payable. Lord 
Mansfield did not aflent to the argument of the Maſter of the 
Rolls, in Burgeſs v. Wheate, reſpecting an eſcheat, but no ſuch 
queſtion ariſes in the preſent caſe. Here the executors, having le- 
gacies bequeathed, and being clearly truſtees, cannot by any poſſi 
bility take any beneficial intereſt.—In Burgeſs v. Wheate, and every 
other caſe that is to be met with, the Attorney General has been 
a party, which ſhews it was always the opinion that the Crown 
had ſuch an intereſt in caſes of this kind, that it was neceſſary 
to make him a party.—The executors being excluded, and no 
relations to be found, I conſider the executors as much truſtees 
for the Crown, as they would have been for any of the next of 
kin, if theſe could have been diſcovered. 


Therefore decreed in favour of the Crown, but directed all the 
executors expences to be paid. 
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trix of the late Millias Morgan, one of the ſons of the late Sir 
Veviſe to 


trultees to pay Milliam Morgan, to recover againſt the eſtate of the late Sir 
debts, the 7 | . R EST 
te fand fits William Morgan, the ſum of 18967. paid by the ſaid Willa 
0 - - of Morgan, in diſcharge of a debt. due by bond from the 
. for life, i : 2 | ö a 

without in- ſaid Sir William Maurgan, to Lock, in exoneration of the eſtate 
ſeachment of 1 
<vaſie, afier his aeceaſe to the uſe of the heirs male of bis body, ſewerally, reſpectively and in remainder, 15 
ar, eltate-tail in 4. Where tenant for life pays off an incumbrance upon the eſtate, he ſhall be Sandee 
az a creditor for the money ſo paid, but where tenant in tail pays, it is in exoneration of the cflatc © 
which ke may make himſelf abiolute owner. 
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and circumſtances following. Sir William Morgan, by his * will 
bearing date April the 3d, 1731, deviſed his eſtate to truſtees, 
to raiſe money, (in aid of his perſonal eſtate) to pay his debts, and, 
after payment of the ſame, then to ſtand ſeiſed to the uſe of his 
younger ſon Edward for life, (with the ſame limitations as in 
the ſubſequent deviſe to William,) and for the default of ſuch 


natural life, without impeachment of wwaſic, and from and after 
his deceaſe, to the uſe and bebogf of the heirs male of the body of 
his ſon lawfully begotten, ſeverally, reſpectively and in remainaer, 
the one after the other, as they, and every of them ſhall be in ſe— 
niorily of age, and priority of birth, with remainder over to 
Thomas Morgan, in the manner after ſtated, &c. To Edward 
and William, powers were given, whilſt in poſſeſſion, of leaſing, 


children. In the deviſe over to his brother, the limitations 
were thus expreſſed : To Thomas the brother for life, without im- 


remainder to the firſt ſon of Thomas the younger, and the heirs 
male of ſuch firſt ſon, remainder to the ſecond ſon, and ſo on 
to the tenth ſon, and all and every other ſon and ſons, ſeverally 
ſucceſſively and in remainder, the one after the other according 
to their ſeniority of age, and priority of birth. The teſtator 
died the 24th of the ſame month of April 1731, Eduard died 
in 174.3, unmarried. In 1746, William not being then of age, a 
mortgage was made by the truſtees of the eſtate, to Savage, 
to raiſe 20,000 J. for the payment of the debts, but the bond- 
debt to Lock was not among the debts diſcharged. The 28th 
* of March, in that year, William came of age, and, upon the 29th 
of April, he took up the bond to Lock, which with the intereſt 
due upon it amounted to 1896/7. and gave his own bond for 
that ſum; from that time to 1761, he paid the intereſt to Lock, 
and alſo the intereſt of the mortgage for 20, ooo l. and this 
latter he continued to pay till his death. In 1761, he paid 
off his own bond to Lock, but preſerved both the bonds uncan- 
celled *till his death in 1763, when, he dying inteſtate, Mrs. 
Jones, his ſiſter adminiſtered to him. Upon the death of Wil- 


* This will is printed at length in 7 Brown's Parlt, Caſes, 136, the material parts only, 
ar, therefore, cited here. | 


of Sir William Morgan, and for other purpoſes, under the will, 


iſſue, to the uſe of his eldeſt ſon William, for and during his 


making jointures for wives, and raiſing portions for younger 


peachment of waſte, remainder to Thomas the younger, his fon, 


ham Morgan, Thomas Morgan the elder, (remainder-man in the 
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will of Sir William) entered into poſſeſſion. He died in 1769, 
and was ſucceeded by his ſon' Thomas the younger, who dying 
in 1771. Charles Morgan his brother, the preſent detendant, came 
into poſſeſſion. In 1776, Mrs. Fones filed this bill againſt 
Charles Morgan, inſiſting that her brother William was only te- 
nant for life of the eſtate, and conſequently, that ſhe, as his re. 
preſentative, was entitled to the money which he had paid in 
diſcharge of the bond, and exoneration of the eſtate ; or that, even 
taking him to be tenant in tail, he had ſhewn that he meant to 
keep the bond as a ſubſiſting charge upon the eſtate, and not to 
diſcharge the ſame for the benefit thereof. 


This cali was argued in Michalmas Term, 1778. 


Mr. Mansfield, for the plaintifts—The bond being paid off 
by William Morgan was an exoneration of the eſtate. The claim 
made by Mrs. Morgan is, as adminiſtratrix of her brother William, 
to be paid the principal and intereſt of the bond, the whole pro- 
fits of the real eſtate being exhauſted by the intereſt of the 
20,000 l. and a further claim for coſts of ſuit, and for ſo much 
as William paid for intereſt of the 20, ooo J. as was above the 
rents and profits of the eſtate. In the anſwer, it is infiſted that 
William was tenant in tail, and therefore, he having paid off the 


bond, it is no charge upon the eſtate. But there is no ground 


to ſay he took more than an eſtate for life. The words are ex- 
preſsly for life, without impeachment of waſte, and then, after 
his deceaſe, to the heirs male, ſeverally, reſpectively and in re- 
mainder. The teſtator meant to exclude words of limitation. 
In the other part of the will the words “ ſeverally, ſucceſſively 
and in remainder, are words of preciſely the ſame import. The 


teſtator gives him powers proper to accompany an eſtate for 


life. To be ſure heirs male are words of limitation, unleſs 
there 1s an intent to make them words of purchaſe, but where 
there is ſuch intent they muſt be ſo conſtrued. —Li/te v. Gray, 


2 Lev. 223. and Lowe v. Davies, 2 Ld. Raym. 1561, are catcs 


at law, where they have been conſtrued words of purchaſe, 


Lord Chancellor, — I did not hear you ſtate any words of limi- 
tation afterwards. 


Mr. Mansfield, No. There are other caſes where, upon the 
ground of intention, they have been held words of purchaſe. 
| As 


i 
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As Baba v. Spencer, 1 Vez, 142.—2 At. 246. 570. 577. 
This caſe, as well as that, 18 upon a truſt eſtate, the legal eſtate 
is in the truſtees, that caſe turned upon this diſtinction, 


Lord Chancellor, — It turned, did it not, upon the diſtinction 
between truſts executed and truſts executory ? 


Mr. Mansfield, —That diſtinction was exploded in Bag /haw 
v. Spencer ; the preſent caſe is undiſtinguiſhable from that. 
Here, as in that caſe, is an eſtate in fee in the truſtees, to ſell for 
the payment of debts, therefore William Morgan took an equitable 
eſtate, Then Bagſhaw v. Spencer decided, that the words 
heirs of the body may be words of purchaſe, and that if the 
intent be ſo, the conſtruction ſhall alſo be ſuch, although he has 
uſed words which are in general words of limitation. The 
words here are as ſatisfactory to ſhew the intent, as thoſe in 
Bag ſhaw v. Spencer, and then that caſe 1s a full authority. 
The powers of leafing, jointuring and raiſing portions, ſtrongly 
corroborate this conſtruction. And if this be the conſtruction, 
Mrs. Jones, is entitled to a ſatisfaction for the money paid. 
When this caſe was before Lord Mansfield, and in the Houſe of 
Lords, this (though not the point immediately in queſtion) 
was treated as an eſtate for life, and that he had given eſtates for 
life, wherever he could. 


Lord Chancellor, — The conſequence would be that there 


never would be an eſtate-tail in a will. 


Mr. Madocks, on the ſame fide, When a tenant for life 
pays off an incumbrance, he ſhall ſtand in the place of the 
creditor, whether he does or does not take an aſſignment of the 
ſecurity.— In a caſe at the Rolls about ten years ago, where the 
*tenantfor life paid marriage portions, and only took a receipt fer 
them, without any aſſignment, upon a bill filed by his perſona! 
repreſentative, it was held he ſhould ſtand as a creditor for the 
ſums paid. Secondly, William Morgan was only a tenant for 
life, in this Court. This is decided by Bag/haw and Spencer, 
to be a truſt eſtate. The diſtinction between a truſt executed, 
and a truſt executory is only in the form. In ruff, to convey to A. 
18 executory, in truft for A. is executed; but wherever the ce/tui- 
gue truft is ſo ſituated that he can call for the execution of the 
truſt, he is held in this Court to be in poſſeſſion. 

3 | Lord 
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Lord Chancellor, — There never was any doubt but that a truſt 
executed, was, in this Court, equivalent to an uſe at law, 


Mr. Madocks, —The whole legal eſtate is in the truſtees, in 
order that they may ſell, which they cannot do unleſs they have 
the fee. The conſequence of this is, that Morgan's is a truſt- 
eſtate. Then we contend that Morgan was tenant for life, 
The conſtruction of truſt-eſtates depends upon the intent of 
the teſtator, regulated by certain rules. The rule 1n Shelley's 
caſe is a rule of a court of law,—not to be laid aſide on the other 
ſide of the Hall; but this Court will lay aſide the rule when it 
is againſt equity and good conſcience. Evidence of the teſtator's 
intent will prevail againſt the rule.—Infallible evidence that the 
teſtator intended the firſt taker ſhould take for life only, will 
prevail againſt the rule. Then the queſtion 1s, whether here 
are ſuch circumſtances as to ſhew the teſtator's intention, 
The evidence here 1s infallible, independant of the deviſe being 
expreſsly for life, which is clear to thew the intent; the next 
circumſtance 1s, that it 1s without impeachment of waſte, which 
was relied upon in Bagſhaw v. Spencer. The words ſhew the 
heirs were to take by purchaſe, in remainder ; the expreſſion is 


as ſtrong as if he had ſaid by purchaſe. We muſt underſtand the 


terms in their legal meaning :—then what is the ſenſe ? that the 
heir takes not by deſcent, but by purchaſe, and then the father 
cannot take an eſtate-tail. The powers granted are always 
held concurrent evidence of the teſtator's intention. 


Mr. Attorney General, for the defendants, —'f William Mor- 
gan took an eſtate-tail, the plaintiff does not inſiſt upon any 
claim to the money paid by him to clear his own eſtate. Ihe 
queſtion upon the nature of the eſtate puts an end *to every other 
kind of queſtion. And this is not very difficult, after the 
number of caſes determined upon it. The words are, © for life 
* without impeachment of waſte,” but theſe are followed by other 
words. The powers are applied to all the takers. Certainly 
the teſtator, when giving an eſtate for life, with limitations over, 
did not mean them to be defeated immediately - that therefore 
has weighed very much: but the queſtion has been whether 
the rule of law could be overturned, and theſe words con- 
ſtrued to be words of purchaſe. In Li/le v. Gray, the eſtates 
were limited to four ſons, and then came the general words, 
and to all and every, &c.” the queſtion was whether ” 

words 
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words ſhould be taken as words of reference to the former words, 
or as independant of them, the Court ſaid they were words 
of relation, and were to be conſtrued eodem modo. Lowe v. 
Davies, was a caſe of the ſame kind, but the words there were 
expreſs, (that is to ſay) the firſt and other ſons, &c. In this 
caſe there is no ſuch limitation to the firſt, c. ſons, to which 
the words ſeverally, ſucceſſively and in remainder, can refer. The 
words mean no more than in a courſe of deſcent, and have no 
other meaning than is imported by the eſtate-tail, by operation 
of law. This is ſo perfectly ſettled, that it is unneceſſary to 
eite the caſes of Colſon v. Colſon, 2 Strange 1125, and 2 All. 
246. and Langley v. Baldwin, 1 Eg. Abr. 185. which book 
is erroneous in ſtating it to be for life, as the opinion was that 
it was an eſtate-tail, (ſee the caſe as cited by Wms. 59. and alfo 
p. 759. in the caſe of Attorney General v. Sutton and Payman, 
and 8 Vi. 253. Pl. 16.) and Shaw v. Weigh, (1 Eg. Abr. 185. 
8 Vi. 257. Pl. 25, 26.) with reſpect to the powers.—ln that 
caſe, the intent was clear as far as the ſixth ſon, that they ſhould 
take as purchaſers. In Roe on the demiſe of Dod/on againſt Grew, 
2 Wilſon 322. there was a very ſatisfactory opinion that the deviſee 


took an eſtate-tail. The authorities in this Court are equally ſtrong. 


The rule with reſpect to what eſtate is given, is the ſame here 
as at law. In Garth v. Baldwin, 2 Vezey, 646. It was deter- 
mined that the conſtruction is to be the ſame here, as at law: 
and the caſe of * Sayer v. Maſterman, before the com- 
* miſſioners in 1757, was equally ſtrong : there, notwithſtanding 
all the circumſtances, the commiſſioners thought it an eſtate-tail. 


* That.was,—Sayer ſeiſed in fee of lands in the counties of York and Durham, by will 
duly executed, deviſed the lands in the county of. Yori, (after the death of his wife) to his 
brother E. S. for life, with power of jointuring ; and after his deceaſe to ſuch child or 
children as ſhould be lawfully: begotten by him, the males to be preferred before the fe- 
males, and to ſucceed according to their births, and in truſt to preſerve contingent re- 
mainders during the life of E. S. to D. R. and, after the deceaſe of his ſaid brother, or 
failure of iſſue as aforeſaid, to his brother G. S. and the heirs of his body, the males havin g 
the preference as aforeſaid, and ſucceeding accord ing toſtheir births; and, to preſerve con- 
tingent remainders, he gave the ſame to the ſaid D. R. and on failure of iſſue of G. S. to 
his niece M. C. and the heirs of her body, remainder to his right heirs.— And as to his 
eſtate in Darbam, to his brother G. S. for life, and to the heirs of his body, (with preference 
to males, and according to births,) and to preſerve contingent remainders, to D. R. remain- 
Ger to E. S. and the heirs of his body; with powers to make jointures, and leaſes to G. 
and E. reſpeCtivel y; remainder to preſerve contingent remainders to D. R. remainder to N. 
C. ut ſupra, remainder to his right heirs.— E. S. died without iſſue, D. R. and M. C. being 
o dead without iſſue, G. S. articled for the ſale of the eſtate included in the firſt deviſe, 
and upon bill filed for ſ pecific performance, held that E, S. took an eſtate- tail. 
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ſtrong as being a caſe where there were truſtees to preſerve con- 


took an eſtate- tail, (cited 2 Bur. 1103; where it is {aid an appeal was brought but deſerted.) 


CASES ArcveDd AND DETERMINED 


In * King againſt Burchell, the deviſe was to J. H. for life, 
then to his heir male, (in the fingular number) Lord Henley 
thought he took an eſtate-tail. In , Wright v. Pearſon, the 
deciſion was the fame. It is beſt to go by the ſame rule in 
both Courts, and that this Court ſhould hold all truſt-eſtates to 
be under the ſame rules as legal eſtates. In executory truſts, 
in certain caſes, the Court may take a greater latitude but not in 
conſtruing truſt-eſtates. If this point be wn us, the whole 
queſtion 1s at an end. 


Lord Chancellor, —Either point goes to the diſmiſſion of the 
bill. 1ſt. That he was tenant in-tail, and obliged to pay the 
charge, 2d. That if he was tenant for life, in theſe circum- 
ſtances, the money ought not to be repaid. 


Mr. Ambler, on the fame ſide, A tenant for life may pay off 
a charge, without his repreſentative being entitled to be repaid. 
Lord Hardwicke's rule was to give an eſtate-tail wherever the 
words would admit of it, unleſs there were words to ſhew a 
plain intent to the contrary, as in Bag ſhaw v. Spencer. This 
appears by Garth v. Baldwin; and Wright v. Pearſon, is very 


tingent remainders,—lt was to the heirs of the body, and their 
heirs; Lord Hardwicke, in Garth v. Baldwin, held that the firſt 
taker took an eſtate-tail, Suppoſe William Morgan, to have been 
only tenant for life, it would be“ very extraordinary after ſuch 
a length of time, to let in the repreſentative. The eſtate muſt 
now be conſidered as having diſcharged the burthen. 


Lord Chancetlor,—It is very poſſible that, if he was tenant for 
life, the charge may have been paid off. The firſt point is, 
whether the intereſt was kept down by the rents and profits, or 
the rents applied to other purpoſes.—If you inſiſt upon this 
point, it muſt go to the Maſter. I am ready, if you give up 
that point, to decide upon the other. Then how do you argue, 


* Kine v. Bukcuerr, before Lord Henley, 1759, teſtator deviſed to J. H. for life, 
then to the heir male of J. H. and his heirs, and for want of ſuch iſſue then over; J. I. 


Fear ne, on Cont. Rem. 124. 


+ Wricur v. PxagoN, 16th Juxe, 1758, devue to: truſtees to raiſe 5001. remainder to 
7. R. for life, remainder to truſtees to preſerve, Cc. remainder to heirs male of the body 
of T. R. and their heirs, and for default of iſſue male of T. R. remainder over, held an 
eſtate- tail in T. X. 


that 


IS THE COURT or CHANCERY. 


that if William Morgan was tenant for fe, he intended to pay 
off the debt? | 


Mr. Ambler, —To exonerate the eſtate which would probably 
go to his children. He borrowed upon his own eſtate money 
o pay off the bond, and never made any applicatioh for the 
money, or declaration that he did not mean to pay it out of his 

own pocket. 


Lord Chancellor, — Is not the rule, that if tenant for life pays 
the debt, he becomes primd facie entitled to be repaid unleſs 
you ſhew he meant otherwiſe ? R 


Mr. Sekoyn on the farhe fide, —If he was tenant for life only, 
the caſe calls for circumſtances to ſhew that he did not mean to 
charge the eftate. The firſt queſtion is upon the limifation.—Tt 
ariſes upon a will under which all the parties are volunteers. If 
the queſtion were upon marriage articles, I admit the words 
would give an eſtate for life only, but here they are volunteers, 
which is a different conſideration. I admit two different rules; 


iſt. that truſts are to be conſtrued here by the ſame rules that 


legal eſtates are at law; 2dly. that the intent of the teſtator, in 
order to prevail, muſt be agreeable to the rules of law. 


Lord Chancellor, —Is the firſt rule ſo? I think your difficulty 


it to get rid of Bagſhaw v. Spencer, where it was held that 


truſts were not like legal eſtates. 


Mr. Selwyn — In Watts v. Ball, 1 Wms. 108. and Bale, v. 
Colman, x Wms. 142. it is laid down that truſts are to be conſtrued 


by the ſame rules as legal eſtates. 2dly: The intent of the 


teſtator in order to prevail, muſt be conſiſtent with the rules of 


law. The rule of law, which applies to this caſe, is the rule 


laid down in Shelley's cafe, and in Cole Littleton, that where the 
eſtate is given to the anceftor, and is alſo given in any part of 
the ſame inftrument to the heir, or heirs of the body, the eftates 
unite. The caſes of Lowe v. Davies,” and of Liſie v. Gray, 
are the only ones that have been cited on the other fide, but they 
are very diſtinguiſhable from this: in both tlioſe caſes the de- 
viſes were to the 1ſt. 2d. 3d. and 4th. ſons nominatim and 
dlſtinckly. In Bag ſhaw v. Spencer, there was a limitation to 
truſtees to preſerve contingent remainders, which makes an 


eſſential diſtinction from this caſe. There are many caſes where 
| I | | 1 
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it has been determined an eſtate-tail paſſed, notwithſtanding the 
words without impeachment of waſte, Langley v. Baldwin, (cited) 
1 Wms. 759. So too, where the words are, /everally and ſuc. 
ceſſtvely, Legatt v. Sewell, 1 Wms. 87. where it was determined 
to be an eſtate-tail, notwithſtanding thoſe words and words 
of limitation. So notwithſtanding a power of jointuring, 
Broughton v. Langley, 2 Salk. 679. and allo of leaſing, for te- 
nant in tail cannot, by the ſtatute, make a leaſe that will bind 
the remainder-man, which he may under the power. Bale v. 
Coleman, ſhews this. —Heirs of the body in their legal ſenſe, 
are words of limitation, not words of purchaſe, Their fixed 
known conſtruction being 10, the Court will not, from gueſſes 
at the intention of the teſtator, change them to words of pur- 
chaſe, Goodright v. Pullyn, 2 Lord Raym. 1437.—Garth v. 
Baldwin, 2 Vezey, Sayer v. Maſterman. — The long acquieſcence 
before the filing of the bill, may have prevented evidence 
appearing of the intention of Milam Morgan, even if he was 
only tenant for life. 


Mr. Kenyon on the ſame ſide —Admitting the rule that 
where tenant for life pays off a charge, he continues the creditor, 
unleſs he intend to diſcharge the debt: William Morgan paid 


off all the other debts of his father, and pledged eſtates for them, 
of which he was ſeiſed in fee.—The other queſtion is attended 


with more caſes than almoſt any caſe in the law. It is deduced 
from Shelley's cafe, and the judge who reported Shelley's caſe 1n- 
ſerted it, as his opinion, in his commentary on Littleton, and 
makes a diſtin&ion between a freehold, and terms for years. The 
rule is maintained in Duncomb v. Duncomb, 3 Lev. 437. Colſon 
v. Colſon, and Sayer v. Maſterman, and other caſes collected by 
Mr. Tearne, (in his Efay on Contingent Remainders) with great 
* accuracy and ability. Perrin v. Blake, in the Exchequer Cham- 


ber, eſtabliſhed the rule. So in the caſe from Robinſon's Gavel- 


kind, and in Trollop v. Trollop, both cited Fearne, 140. the Com- 
mon Pleas held the words heir male, to give an eſtate-tail. Wright 
v. Pearſon. and King v. Burchell, come up to this. Wright v. 
Pearſon was this, Henry Ramey deviſed the eſtate, ſubject to a 
charge, to T. Ramey for life, remainder to truſtees to preſerve 
contingent remainders, remainder to the heirs male of the body 


of T. Ramey, and their heirs. The caſes cited on the other fide, 


do not break in upon this rule. In Robinſon v. Robinſon, 
(2 Vezey 225.) the words were “ for life, and no longer, the 


3 5 Houſe 


in THE COURT or CHANCERY. 


Houſe of Lords rejected the words, and no longer, and gave a 
greater eſtate. . 5 Brown's Parlt, Caſes, 278, S. C. So alſo in Roe, 
on demiſe of Dodſon againſt Grew. In other parts of the will, 
he has interpoſed truſtees to preſerve contingent remainders. 
Then Bagſhaw v. Spencer is ſaid to be deciſive upon the ſub- 
jet, The caſe of Garth v. Baldwin, in 2 Vezey, came after- 
wards before Lord Hardwicke, what he ſet out with there made 
him heſitate whether all he had laid down was conſiſtent with 
Bagſhaw v. Spencer. The party there as clearly meant to give 


an eſtate for life as in Bagſhaw v. Spencer. Lord Hardwicke 
laid it down that the conſtruction in truſts ſhould be the ſame 


as in limitations of legal eſtates, unleſs where there was a 
clear intent to the contrary,—Lord Hardwicke determined Bag- 
foaw v. Spencer, on the ground. of there being truſtees to 
preſerve contingent remainders. In ſeveral other caſes it has 
been held that truſts. are now what uſes were before the ſtatute. 
In Lord Glenorchy v. Bofville, Forrefter z. Lord Talbot took the 
diſtinction between the rules of conſtruction of courts of law, 
and equity.—That rule was followed by Lord Hardwicke in 
Garth v. Baldwin. The caſe of the Attorney General againſt 
Sutton, 1 Wms. and now more fully, 2 Brown's Parlt. Caſes, 
382. proceeded upon a difference between uſes executed and 
executory, and it was there ſaid that if the uſes were executed, 
there would be no handle for the courts of equity to interfere. 
Bale v. Coleman, was a ſerious opinion of Lord Harcourt, when 
conſidering a former opinion of Lord Coper's. Garth v. 
Baldwin, at the time it was decided, was conſidered as over- 
turning Bagſhaw v. Spencer. | 


Mr. Mansfield, in reply,— Bagſhaw v. Spencer, appearing 
never to have been over- ruled, ſeemed to me to be deciſive. The 
general poſition as laid down by Mr. Attorney General, and ſome 
* of the other gentlemen is, that where in the ſame inſtrument 
there is an eſtate given to the anceſtor, and to the heirs - male, 
it ſhall be an eſtate-tail in the anceſtor. —Mr. Selwyn, mode. 
rates the rule to this, that the words ſhall not be defeated by un- 
certain words to thew an intent. I contend that, of court», the 
legal import may be defeated by certain words. The rule 1s 
laid down upon the conſtruction of a deed ; and that at a time 
when it was material to third perſons, whether, the perſon 
thonld take as a purchaſer, or as heir. It is extraordinary that 
#his rule of law ſhould operate againſt the intent of the teſtator, 
„ Eo 3 *I when 
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1783. when no ther rule of law does,—as for inſtance, the rule that 
— where an eſtate is given without words of limitation, the de- 
Joxzs vyiſce ſhall take for life only, yet if any thing can be gathered to 
N p36 ſhew the intent, it fhall convey an eſtate in tail, or in fee. It 
g is true, that in Liſle v. Gray, there are other words, but it is 
ſtrange to ſay, that where the intent appears from other parts of 
the will, it ſhall not be the ſame as if the teſtator had uſed tech- 
nical words. The queſtion 1s ſaid to be, whether he has ſhewn 
* that he meant that the firſt perſons to take the inheritance 
ſhould take as purchaſers, ' and the anceſtors to take for life 
only. Mr. Attorney General, and the other gentlemen have faid 
; the rule ought to be the ſame here as at law, but they imme- 
diately contradicted this, becauſe they draw a diſtind ion, and ſay 
that it is ſo in truſts executed, but otherwiſe in thoſe which are 
executory. If Bag ſhaw v. Spencer, be an authority, there is 
an end of the queſtion, for there, it was a truſt executed. But 
it is ſaid, that in that caſe there were truſtees to preſerve, tc. 
but what magic is there in thoſe words? the only inference from 
them is, that they ſerve to ſhew the teſtator's intent.— If there 
are other words equally ſtrong, muſt not the effect be the ſame ? 
Then there is a ſtronger ground in this caſe, from the words 
feverally, ſucceſſively, and in remainder. What comes of the 
words in remainder ? could the heirs take in remainder ? thoſe 
words mult be rejected.—Then,—has Bagſhaw v. Spencer, ever 
been ſhaken? It is ſaid to be ſo in Garth v. Baldwin, In the 
the report of Garth v. Baldwin, it is ſaid, that at the time of the 
deciſion, Lord Hardzwicke had the note of Bag/bao v. Spencer 
in his hand, and confirmed the doctrine of it, but diſtinguiſhed 
the caſes. Garth v. Baldwin, is not to be diſtinguiſhed from 
Bale v. Coleman, which Lord Hardwicke there affirms.—Then, 
has any other caſe over-turned it, or is it no authority? 
4216] Mr. Kenyon has endeavoured to over-· turn it by the diſtinction 
between truſts executed and executory. The queſtion in Lord 
Glenorchy v. Beſville is made to turn on the truſt being executory. 


Ihe teſtator directing the execution is only directing what 
muſt be done, whether he directs it or not. It is extraordinary 


his directing it ſhould vary the conſtrudtion. The ſame is the 
caſe of Attorney General v. Sutton. There may be ſome reaſon 
perhaps for this conſtruction in carrying marriage articles into 
execution, but the diſtinction being applied to wills is much 
better exploded. This is the only diſtinction between truſts exe- 
cuted and executory. If Lord Hardivicle did more wiſely in 


Bagſhuw 


IN THE COURT or CHANCERY. 


Bagſhaw v. Spencer, by exploding the diſtinction, it remains 
to ſee whether any fubſequent caſe has deftroyed Bag/haro v. 
Spencer—I find none. Sayer v. Maſterman was the caſe of a 
legal eſtate.— So was King v. Burchell, Lord Henley affirmed 
Bag ſhaw v. Spencer, and in Wright v. Pearſon he treated Bag- 
ſhaw v. Spencer as rightly determined, but faid that in that caſe 
(Wright v. Pearſon) he thought the teſtator's intention was to give 
an eſtate-taul—he did not mean to ſhake what had been decided 
in Bagſhaw v. Spencer. 


Lord Chancellor, -I do not ſee how the two can ſtand to- 
gether, 


Mr. Mansfield,—Bag ſhaw v. Spencer not only is not ſhaken 
but has received the ſtrongeſt confirmation from Perrin v. Blake. 
All the judges who argued there for its being an. eſtate for life, 
argued upon Bag ſbaso v. Spencer, and the judges who argued on 
the other fide confidered it as an authority. 


Lord Chancellor, —If the queſtion was new in this cauſe, and 

1 had only to give my ideas of equity, in analogy to the rule of 
law, I ſhould have confidered the caſe the ſame as if it had been 
at law. I think no great doubt conld have been entertained 
about it. I take the rule in Shelley's caſe, never to have been 
thaken at all, I take that rule to be, that where the heir takes 
in the character of heir, he muſt take in the quality of heir. 
take the queſtion always to have been, as to the import of the 
word heir in the propgſed caſe. I never heard it contended that 
the teſtator could vary the ſenſe of the law: whether heirs gene- 
ral, heirs male or heirs female, are to take by thoſe words, they 
mult take in that quality; therefore you muſt prove that the 
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*ſecond taker was not intended to take in that character, but in [*2 171 


ſome other. In Lowe v. Davies, and in Liſle v. Gray, the 


deſtator ſhewed his intent that the perſons ſhould not take as 


heirs, but explained the words differently. Ia Liſſe v. Gray, there 
being ſpecific limitations to the four firſt ſons, the judges under- 
ſtood the words * and fo, He to be the fifth, ſixth and other ſons, 
and diſtinguiſhed it from the general ſenſe of the word heirs. But 
this is a truſt eſtate and the difficulty ariſes, from the caſe of 
Bagſhaw v. Spencer decided by one of the firſt authorities, and 
with this greater weight ſtill, that, from the great length of 
time ſince that deciſion, probably a great deal of property may 
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depend upon the rule. I cannot ſay that I am ſatisfied with the 
reaſons of that determination. It goes upon equity being more. 
liberal than the law, in the conſtruction of truſts, but I cannot 
conceive how equity can go. upon a more liberal principle in 
ſuch conſtruction than the law does. But it is there ſaid, it muſt 
be by implication plain. The rule of the courts. of law goes 
further than the doctrine of truſts. The courts of law have al- 
ways gone upon what a court of equity ought to do.—lt is ſaid 
that there is no difference between truſts executory and exe- 
cuted. It is very difficult to conceive that a ſlight difference in 
the words of a will ihould make a difference of determination, 
but, in marriage articles, there is ſomething to proceed upon or to 
amend by.—I cannot diſtinguiſh the caſe of Mrigbt v. Pearſon 
from the preſent. I know Lord Hardwicke did frequently ſtate 
the circumſtances of there being truſtees to preſerve contingent 
remainders, as varying Bag ſhaw v. Spencer from other caſes 
before him. -I with he had ſtated his reaſons, I cannot ſee how it 
varied the caſe, exceept by ſhewing the intent of the teſtator to 
give an eſtate for life; other words of the ſame import mult have 
the ſame conſtruction. At law, I ſhould not think the words 
ſeverally, ſucceſſively and in remainder, would make much dif- 
ference. In conſtruing informal words the argument takes up 
the word remainder, and gives it a technical ſenſe, which it re- 
fuſes to the words heirs male. I ſhall look into the caſes with 
which I am not fully acquainted. 1 fhall not be averſe to have 
this cauſe go up to the Houſe of Lords, if any thing material can 
be done; but if it is only to determine whether the inſertion of 
truſtees to preſerve contingent remainders makes the difference, it 
will be of no uſe. | | 


The caufe ſtood over, and this day Lord Chancellor, after ſtat- 
ing the caſe, gave judgment. 


Lord Chancellor, — The queſtion is, whether William Morgan 
the ſon took an eſtate-tail or for life only. If he took an 
eſtate-tail, his paying eff the charge would ſhew he meant to 
pay it in exoneration of the eſtate. It is a general rule of in- 
ference, that where the tenant in tail pays off a charge, with- 
out taking an aſſignment, he does it with that intention; but 
this rule is capable of being encountered by any evidence to 
prove the contrary. I ſay this upon the authority of Kirkham 


v. Smith 


in THE COURT or CHANCERY: 


v. Smith, 1 Vezey 258, which I cite for the purpoſe of eſta- 
bliſhing the principle, that a tenant in tail ſo paying is inference 
only, not juris pgſitivi.— The caſe of Ameſbury v. Brown, 1 Vezey 
477, is on the ſame ground. William by giving his bond to Lock, 
took upon himſelf the debt of the eſtate, and from 1746 to 1763 
paid the intereſt to Lock, and the ſurplus intereſt of the 20,000 /. 
over and above what the eſtate would diſcharge. From 1 763 to 
1776 Elizabeth Jones ſuffered the matter to fleep ; in 1776 ſhe filed 
her bill. Suppoſe this to have been an eſtate for life, as ſhe now 
contends it to be, the firſt queſtion will be, whether it is com- 
petent to her to come now for this money. For this purpoſe 1 
cited the caſe from Vezey (Kirkham v. Smith), The queſtion 
is, whether William Morgan did not do ſufficient acts to ſhew 
that he meant to pay off the incumbrance. A tenant for life, in 
general, paying off a charge, without taking an aſſignment, is a 
creditor for the ſum ſo paid; but the ſmalleſt demonſtration that 
he meant to pay it off will prevent his repreſentative from coming 
for the money. Here he paid intereſt much beyond what the 
profits of the eſtate would have diſcharged, which is a demon- 
tration, prima facie, that though tenant for life, he meant to 
diſcharge the eſtate. Though he was only tenant for life, he 
knew it was ſettled on his family and put himſelf to extra- 
ordinary inconvenience to pay off this debt; and this he did for 
ſeventeen years (during all which time, as tenant for life, he 
might have called for a ſale) in order to preſerve the eſtate. But 


ſhe contends he did this on the idea that he was tenant in 


tail, and in order to bring the caſe within that of K:rkham 
and Smith, ſhe ſays that he was perſuaded that he was ſo by 
Thomas Morgan.—W here tenant in tail pays off a charge, he is 
not conſidered as a creditor, becauſe he may make himſelf abſolute 
owner of the eſtate.— If Milliam Morgan confidered himſelf as 
ſuch, he was content with the eſtate-tail : in ſuch a caſe as this 
i: would be extraordinary to allow the repreſentative of a perſon 
living in this way 17 years, to make ſuch a claim. Thirty 
years paſſed from the time of the mortgage, to the filing of this 
bill; ſo far was it the ſenſe of the family that he meant to diſ- 
charge the incumbrance. If theſe preſumptions were on a 
miſtaken notion of law, it might be ſet right at any diſtance of 
time, but here appears to have been no ſuch miſtake. I am not 
ſatisfied, ſuppoſing this to be only a tenancy for life, that he 
meant to keep a lien upon the eſtate. But if it turned upon 


that difference, my opinion is that this was an eſtate-tail. I am 
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CASES ArGued AnD DETERMINED 


aware I differ from the opinions of thoſe I moſt reſpect now 
living in the profeſſion, and from that of Lord Chief Juſtice 
De Grey, thrown out as to this part of the caſe, in the Houſe 
of Lords. I am ſorry the plaintiff, who does not ſucceed now, 
did not ſucceed there; but the Houſe was of a different opinion, 
and this limitation was referred to as being an eſtate for life. Ac- 
cording to my own notion, 1t is impoſſible this ſhould be ſo 
conſidered. By all the caſes, where the eſtate is ſo given that, 
after the limitation to the firſt taker, it is to go to every perſon 
who can claim as heir to the firſt taker, the word heirs muſt be 
words of limitation. All Heirs taking as heirs mult take by def. 
cent. In caſes where I can bring it to the point, that the teſtator 
by the word heirs, as uſed in the will, means 1it. 2d. 3d. and 
other ſons, there I change the words of the will, but here I think 
the word heirs was the very thing he meant. Suppoſe Villa 
had had a ſon, which ſon had had a fon, and died living William, 
the eldeſt ſon of the fon would have been heir. If there had 
been a title he would have taken it ; but the eſtate, if theſe had 
been words of purchaſe, muſt have gone to the ſecond ſon ; the 
deviſe to the firſt ſon, being a lapſed devife, like the caſe of 
* White v. White, lately in the Houſe of Lords, from Jrelaxd. 
| But 


* Roptrr WARNER, on the demiſe of Richard bite againſt HamitToxn WHITE, Houſe 
of T.ords, 6th May 1782.—By ſettlement 24th, and 25th, of September 1766, on the mar- 
riage between Simon White, eideſt ſon of Richard White, and Frances Fane Eyre, part of the 
lands in queſtion were conveyed to truſtees, to the uſe of S White tor life, without im- 
peachment of waſte, remainder to the firſt and other ſons of the marriage, rewainger to 
Simon, in tail-male, remainder to Richard in fee, other part to the uſe of $/mce in tail- male, 
Temainder to Richard in ſee, Ri:hard, ſeiſed of theſe remainders, and of other lands not 
compriſed in the ſettlement, and having iſſue the ſaid Simon Il bite, his eldeſt ſon, Haril- 
fon White, the defendant in error, and a daughter named Margaret, 1ſt Jan, 1775. made bis 
will, and thereby after ſeveral deviſes of lands to Richard White, the leſſor of the plaintiff, 
and Hamilton White the defendant in error, gave the reſt and reſidue of lands in Bani 


not already ſettled on the marriage of Simon, (except ſome parts which were deviſed to 


Hamilton for life,) to Simon, and the heirs of his body, remainder to Hamilton, and the heirs 
of his body, remainder to Margaret, in tail-general, remainder to his own fig! heirs, and 
appointed Simon, executor and refiduary legatee. Simon died 2d September 1776, in the lite- 
time of his father, leaving iſſue by Frances Jane Eyre, the plaintiff in error an infant, 
and three other ſons, and four daughters: Richard the father died 27th of the ſame 
September, without revoking the will. The defendant taking poſſeſſion of the lands de- 
viſed to him, and of the other lands not in ſettlement ; an ejectment was brought in B. Z. 
in Ireland, by the plaintiff, on the demiſe of his preſent leſſor, (the grandſon of teſtato!) 
for the recovery of the ſame, (except ſome part deviſed to Hamilton for life,) upon the trial 
of the ejectment, the jury found a ſpecial verdict, which being argued in B. R. in Ireland, 


judgment was given for the plaintiff, the defendant brought his writ of error in the 


King's Bench here, and in Michaelmas Term 1781, the judgment of . R. in Irelaud, 


Was reverſed, Upon this judgment of reverſal, error was brought in Parliament, and upon 
| | be Ar the 


IN THB COURT oH CHANCERY, 


* gut Sir William Morgan, meant the eſtate to go to whoever ſhould 
be heir. The caſes have been laboriouſly argued, on points, 


which I (therefore) dare not call, immaterial, —1 think the argu- 


ment immaterial, that he meant the firſt eſtate to be an an eſtate 
for life. I take it that, in all caſes, the teſtator does mean fo; I 
reſt it upon what he meant afterwards. If he meant that every 
other perſon who ſhould be heir ſhould take, he then meant 
what the law would not ſuffer him to give, or the heir to take 
as a purchaſer, In converſing with a great authority, whom I 
will not name, I aſked what would become, in the caſe ſtated, 
of the grandſon ; the anſwer was, he ſhauld take as heir. — 
know he might; but then he muſt take by deſcent. All poſſible 
heirs muſt take as heirs, and not as purchaſers, Many caſes 
have been determined on the ground of a deviſe to the firſt 
taker, with remainder to the heir male, in the ſingular, or heirs 
male in the plural, as in King v. Burchell, (before Lord Henley, 
where it was in the fingular number. The rule in Shelley's caſe, 
was uſed as a demonſtration that it was indifferent, whether the 
limitation was in the ſingular, or plural, number; it was equally 
an eſtate-tail. So where it is to the heir of the firſt taker, and 
the heirs of that heir, it has been determined to be an eſtate- 
tail. Indeed in all caſes where the limitation is of an eſtate of 
freehold to a man, and afterwards to the heirs of his body, 
(whether general or ſpecial,) ſo as to give it to the heirs as a 
denomination or claſs, the hers ſhall be in by purchaſe, and not 
by deſcent. And the cafe ftated by Anderſon, in Shelley's cate, 
*95 b. of a limitation to the ufe of 4. for life, remainder to the 
uſe of his heirs, and of their heirs female, is the only one to 
the contrary ; and, in that cate, the word heirs ma/# be a de- 
ſcription of the perions, in order to let in the limitation to the 
heirs female. The caſes are fo well known, it would be idle to 
repeat them all. Thoſe of Burcheit v. Durdant, 2 Vent. 311. 
Goodright v. Pullyn, 2 Lord Raymond, 1432, and Coulſon v. 
Coulſon, 2 Stra. 1125. are that they are words of limitation. 
But Sayer v. Maſterman, (17th June 1757, before the Lords 


the hearing in the Houſe of Lords, the following queſtion was put to the Judges, whether 
in the event that had happened, defendant Hamillon White took any, and what eſtate in the 
lands of Bantry, under the deviſe to him for default of iſſue of Simon White. The Lord 
Chief Baron delivered their unanimous opinion, that Hamilton took an eſtate tail, and the 
judgment of the Court of King's Bench, in Zgland, reverſing that of the King's Bench, in 
Ireland, was affirmed. —The determination of this caſe went very much upon that of Hodg- 
Jon and his wife againſt Ambroſe, B. R. Eaſter, 1780, (reported by Mr, Do:g/as, p. 323.) 
and affirmed in the Houſe of Lords. 
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them as contingent remainders. Bating the learning of that 


ſelves right, they knew what they meant. As to Thomas Mor- 


CASES ARGUED AND DETERMINED 


Commuillioners, Willes, Smythe, and Witmot,) goes the whole 
length of the preſent caſe. If there ever was an inſtance to ſhew, 
from the ſpecialty of the limitation, that they were meant to 
take as purchaſers, it was in that caſe, but the word being heirs, 
and chalking out the legal courſe of deſcent, it was decided 
otherwiſe. In Garth v. Baldawwin, Lord Heordwicke put it 
that his opinion in Bagſhaw v. Spencer turned upon there 
beingtruſtees to preſerve contingent remainders, and upon the teſ- 
tator having created contingent remainders, which the Court 
would carry into execution, though he had not correctly ſtated 


caſe, one cannot but be rather aſtoniſhed to hear grave and 
learned men reaſon that teſtators were acquainted with the rules 
and effects of contingent remainders, and yet did not 
know how to give a contingent remainder 1n proper form. 
Here the teſtator, in the limitation to Thomas Morgan, does in- 
terpole truſtees to preſerve contingent remainders, and ſhews his 
knowledge of the nature of contingent remainders, by following 
them through a long deduction of ſons. The good ſenſe of all 
theſe caſes, is to beheve that, where perſons have expreſſed them- 


gan's family, he did not think it neceſlary to provide for diſ- 
tant future events, but, in his own immediate family, he did 
mean to provide for future children, and that all his heirs of 
blood ſhould take. But it is contended that, however this 
might be at law, it ſhould be conſtrued otherwiſe in equity; for 
that the whole fee was given to the truſtees, as it might be ne- 
cellary for the payment of the debts, but, after the payment of the 
debts, the teſtator did not mean to leave any thing executory : 

No, the truſtees were to ſtand ſeiſed to the ſubſequent uſes. It 
this is not a legal eſtate, it is only not ſo becaule the firſt uſe might 
abſorb the whole eſtate. I hen the only queſtion is, whether, 

under the caſes decided, I mult conſider this point, as being dif- 

ferent in the *caſe of legal and of equitable eſtates. Before Lord 

Glenorchy v. Bofoille, Forreſt. 3. there was no difference. Lord 

Nottingham, argued it very carefully, in that reſped, in the Duke 

of Norfolf's cafe, and would not hold a different rule of conſtruc- 

tion in law and equity. In Bale v. Coleman, 1 Mis. 142. —Phil- 

dips v. Philips, 2 Vern. 430. and Watts v. Ball, 1 Wms. 108. it was 
determined that a truſt ſhould undergo the ſame conſtruction as a 

legal eſtate. Trevor v. Trevor, 1 Vm. 622. Lucas, 4.36.— Jones 

v. Langton, 1 Eg. Abr. 392.—IWeſt v. Erriſſey, 2 Wms. 349. 

— Warwick v. Warwick, 3 Ath. 291. were caſes of marriage 
| articles, 


IN THF COURT oy CHANCERY. 


articles, where, if the party took an eſtate-tail, the uſes would 
he defeated. The Court anxiouſly diſtinguiſhed them from 
caſes upon wills, and determined them to be eſtates for life, on 
three grounds; 1ſt. becauſe they are upon valuable conſidera- 
tion ; 2d. becauſe they are to be carried into execution againſt 
the parents; 3d. that, were they to put the children com- 
pletely in the power of the parents, there would be no object 
of the contract at all. It is otherwiſe, ſays Lord Harcourt, (in 
Bale v. Coleman,) of wills, which have not been conſtrued on 


the ſame. grounds. Though Lord Glenorchy v. Bofville, was 
founded upon Leonard v. the Earl of Suſſex, 2 Vern. 526. yet it 


is obſervable that there the firſt gift was to a man and his heirs, 
ſo there was no doubt that it was an eſtate-tail, but the intention 
there was clear, that it ſhould to go the children, for it was to 
be. ſo ſettled that the ſons ſhould not have power to dock the 
intail ; the intent was the ſame, alſo in the caſe of Lord Gle- 
norchy v. Bofville, which was an executory caſe. In Bag- 
ſhaw v. Spencer, the Maſter of the Rolls took it clearly to be 
an eſtate-tail, (1 Vezey 142.) but Lord ZHardwicke ſaid, that if 
the Court decreed a conveyance, there muſt be truſtees to pre- 
ſerve the contingent remainders, therefore he muſt inſert con- 
tingent remainders to be preſerved, and Lord Hardwicke there 
{aid, he did not contradict the Duke of Norfoll's and the other 
caſes, A few years afterwards, Garth v. Baldwin, (2 Vezey, 
646.) was heard, and Lord Hardwicke's decree in Bagſbaæv v. 
Spencer was preſſed upon him; and he attempted a diſtinction, 
and ſaid, that the conſtruction muſt be according to the conſtruc- 
tion of legal eſtares, unleſs there was a plain intent to the contrary; 
ſuch declaration plain, as Lord Hobart expreſſed himſelf in a 
caſe on a will, as would over-rule the legal conſtruction (Coun- 
den v. Clerke, Hob. 29.) In Garth v. Baldwin. the excep- 
tion taken was ſuch a one as explained the rule, and the con- 
* ſtruction there reſtored the law, that truſts were to be conſtrued 
in the ſame manner as legal eſtates. If that be ſo; there cannot 
be a more proper caſe to apply the rule than this, as there can be 
nothing ſo near to a legal eſtate as the preſent. It has occaſion- 

ed much fluctuation in my mind, whether it was a legal or an 

'£quitable eſtate. I think, therefore, the fame rule of conſtruc- 
tion muſt apply here as at law. Thinking, as I do, that this is an 

eitate-tail ; but, whether it be ſo or an eſtate for life only, that he 
meant to exonerate the eſtate ; I am extremely clear his admi- 
Vol. I. 3.0 
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by will to be 
laid out in 
land, the 
truſtee, being 
entitled to 
the money. 
lays part of 
it out in a 
purchaſe, but 
aſterwards 
diſcharges 
that eſtate, 
of the truſt, 
and making 
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(without talk- 
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niſtratrix, claiming this as a debt, cannot prevail; but the bill 
mult be diſmiſſed. | . 


— 


William PuLTienNey, Eſq; and Frances his Wife, 


Plaintiffs; 


— — . 
— — — — 


The Earl of DARLINSGrON and others, 


Defendant. 


AS E, — Henry Guy, by will dated 6th Fuly, 1709, deviſed to 
A Fohn Taylour and Arthur Lake, their executors and ad- 
miniſtrators, all his meſfuages, Ic. in Stoke Newington, for 9 

years, to commence from the 25th day of December next 55 
the date of his will, if Harry Pulteney, Edmund Serjeant and 
Jobn Mulcaſter, or either of them, ſhould ſo long live, upon truſt 
to pay them certain annuities for their lives, and the overplus of 
the rents and profits, if any was, to remain in the hands of 

Taylour and Lake, for the purpoſes therein after mentioned, and | 
as to the remainder, reverſion and inheritance of all kia {aid 
meſſuages and hereCitaments, after the ſaid term of 99 years, he 
deviſed the ſame unto Milliam, late Earl of Bath, (then William 
Pulteney, eſq.) for life, remainder to Thomas Halſey and his heirs 
to preſerve contingent remainders, remainder to the firſt wt | 
other ſons of Lord Bath ſucceſſively in tail male, remainder to 
Harry Pulteney, for life, with like remainders to rakes to pre- 
ſerve contingent remainders, and to his firſt and other ſons in 
tail male, remainder to Daniel Pulteney (the plaintiff Frances's 
late father) for life, with like remainders to truſtees to preſerve 
contingent remainders, and to his firſt and other ſons in tail- 
mail, with remainder to Milliam Pulteney (eldeſt fon of Sir 
William Pulteney and father of Lord Bath) in fee. He appointed 
Lord Bath, Taylour, and Lake, executors of his will, and deviſed 
to his executors, their heirs and aſſigns for ever, his capital 
meſſuages, &c. at Earls Court, Middleſex, and ee free- 
hold and copyhold eſtates at Myfwell-bill, theretofore mortgaged 
to him, to the intent that they, or the ſurvivor, his hairy "i 
{ſhould ſell the ſame and lay out the money as ina Ge dire 
ed. And he directed that, after his debts and legacies ſhould be 
paid, all ſuch monies or other perſonal eſtate as ſhould remain | 
in 


In Tue COURT or CHANCERY. 


in the hands of his executors, or be raiſed out of his perſonal 1783. 
eſtate, or by ſale of his eſtate at Earl's Court, or the eſtate mort 
gaged to him, ſhould be laid out by his executors, or the ſur- Bs 
vivor of them, in the purchaſe of lands of inheritance, which g= 
ſhould be ſettled upon the ſame perſons, or ſuch of them P. pho gee 
as ſhould be then living, and for ſuch eſtates for life and in tail- 
male, and in ſach manner as he had therein before deviſed the 
intereſt in his meſſuage, c. at Stoke Netoington. The teſtator 
died 22 Feb. 1710. On the 2d June, 1711, Lord Bath, who was 
an acting executor, and Harry and Daniel Pulteney brought their 
bill in Chancery, to have the will eſtabliſhed and the truſts car- 
ried into execution, and on the 4th of Auguſt following, a decree 
was made for that purpoſe, and directing an account of the per- 
{onal eſtate, and a ſale of the real eſtates deviſed to be ſold, and 
the inveſtment of the money in purchaſes of lands to be ſettled, 
and ordering the money to be placed out, in the mean time, at 
intereſt. 26th Auguſt, 1713, the Maſter made his report, and 
reported that Lord Bath had a balance in hand of 15,3274 
25. II d. which was to be placed out. Lord Bath continued to 
receive and pay money as executor, and before Jul, 1722, he 
purchaſed with the teſtator's money 17, 600 J. South-ſea ſtock, in 
the names of Taylour and himſelf, Lake being dead. 11th Fuly, 
1722, an order was made, on two petitions of Taylour and the 
plaintiffs in the cauſe, that the eſtate at Mufzvell-hill, which had 
not been ſold, ſhould be conveyed to the uſes of the will inſtead 
of being ſold, and that the South-/ea ſtock ſhould be transferred 
to the Maſter, who {ſhould transfer it to the three plaintifts in 
the cauſe. The conveyance and transfers were made according- 
ly; the ſtock being increaſed, by an addition made by the company, 
to 18,700 J. Lord Bath, having a power of attorney from Harry 
and Daniel, afterwards fold out the ſtock, and having received 
19,048 J. 17 s. 67. truſt- money, and having purchaſed the manor | 
of Bathwich, and other eſtates in and near Bath, and the manor ; [*225] 
of Wrington and other eſtates thereabout, for 35,000 /. he, by 
indenture dated gth Feb. 1735. demiſed theſe premiſſes to Harry 
Pulteney (Daniel being dead without jſſue-male) for 1000 years, 
defeaſible if he thould, within three years, with the approbation 
of the Maſter, lay out the 19,48 J. 17 s. 6d. in the purchaſe of 
lands to be ſettled, with the Maiter's approbation, to the uſes of 
the will, or ſhould, within three years, lay out the money on ſecu- 
rities, and ſhould indemnity Hur, and the executors of Daniel, 
in reſpect of the {ale of the flocks. By indentures of leaſe and 
— gd releaſe 
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CASES ARGUED AND DETERMINED 


releaſe dated 3d and 4th May, 1736, to which Harry Pulteney wa; 
a party, reciting this ſecurity and many of the tranſactions, and 
that the manor of Bathwich, and the reſt of that eſtate were worth 
13,000 l. he in ſatisfaction of ſo much of the 19,048 J. 175. 64 
conveyed the premiſſes to the ſubſiſting uſes of the teſtator's will, 
Lord Bath had then a ſon, Pilliam, who was afterwards Lord 
Viſcount Pulteney, and, by will dated 19th May 1762, reciting 
the conveyance in ſatisfaction of the 13,000 J. and that there re- 
mained unapplied 23,488 J. 25. 1 d. of the perſonal eſtate, which 
had been ever ſince, and then was in his hands, and that the ma- 
nor of Wrington, &c. being improved, were of greater value, he 
deviſed thoſe eſtates to his fon William in tail-male, remainder to 
Harry for lite, remainder to his firſt and other ſons in tail-male, 
the ſubſiſting uſes of the will, in ſatisfaction of the 23, 488 J. 25. 
14, On the 12th February, 1763, Miiliam Lord Pultency died 


without iſſue-male. On the 21ſt May 1763, William Earl of Bath 


made another will, which revoked the former, and without taking 
any notice of the 23,488 J. 25s. 14. gave all his manors, Gs. 
which he was ſeiſed or poſſeſſed of, or to which he was in any- 
wiſe intitled in poſſeſſion reverſion or remainder, or which 
thould thereafter be purchaſed with any truſt-monics (except 
the reverſions of the eſtates of the late Earl of Bradford, and 
ſome premiſſes in the poſſeſſion of Lord Egremont) to his bro- 
ther Harry in fee, and gave him all the reſidue of his perſonal 


eſtate, and made him executor. On the 7th J, 1764, he died 


without iſſue and Harry Pulterey proved his will and took pol- 
ſeſſion of his eſtates. On the 14th Auguſt, 1767, Harry Pultency 
made his will, and (after diſpoſing of ſome particular eſtates in 
MnzaddleJex) gave all his other eſtates in Middle/ex, and his eſtates 
in Somerſet, Montgomery, Salop, and York, (except the reverſion of 
Lord Bradford's eſtates) ſubje to a truſt term, to his couſin the 
*plaintiff, Mrs. Pulleney for life, with remainder to her firſt 
and other ſons in tail-male, with remainder to her daughter 
Henricita Laura for life, remainder to her firſt and other ſons, 
remainder to the Earl of Darlington tor life, remainder to his 
firſt and other ſons, with remainders over; and gave all his money, 
ſecurities for money, goods, chattels and perſonal eſtate not before 
diſpoſed of, to his executors in truſt, after payment of his debts, 
to lay out the reſidue in the.purchaſe of lands, to be ſettled upon 
Lord Darlington, and his firſt and other ſons, with remainders 
over, and appointed Lord Darlington, Lord Chetwwynd, the 
plaintiff William Pulteney and Sir Harry Vernard executors ot 


Th 
{3215 
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this will. On the 26th Ofober, 1767, he died without iſſue, 
leaving the plaintiff Frances his heir, and the heir general of the 
family, ſhe being the daughter of his couſin Daniel Pulteney. 
The bill was brought to have the reſidue of the perſonal eſtate 
of the teſtator Henry Guy, which was left in the hands of 
William Earl of Bath, laid out in the purchaſe of lands, to be 
conveyed to the plaintiff Frances in fee. 'The cauſe was heard 
before Lord Chancellor Bathurſt, who diſmiſſed the bill, and it 
came on upon a rehearing before Lord Chancellor Tharlow, 14th 
November 1778. 805 


Mr. Attorney General, Mr. Dunning, and Mr. Hargrave, for 
the plaintiffs, - the firſt of theſe gentlemen the Reporter did not 
hear, but underſtood that his principal argument was that, al- 
though a perſon entitled to a truſt fund, ordered to be laid out in 
land, might elect in what form he would take, or diſpoſe of it, yet 
as the form in which the Court conſidered it was that of land, 
which the teſtator had given it, the perſon ſo entitled, muſt 
mark his election by ſome ſpecific act, in order to diveſt it of the 
form of land. Mr. Dunning the Reporter heard but imperfectly. 
He added to Mr. Attorney's argument, and particularly infiſted, 
that both Lord Bath, and General (Haroy) Pulteney, had died in- 
teſtate with reſpect to this property, and it not having been in 
their contemplation, it muſt deſcend upon Mrs, Pz/texey, as heir 
at law. 


Mr. Hargrave, — The authorities to ſhew that money to be laid 
out in land is to be conſidered as land are numerous, I ſhall clats 
them under heads. Firſt, With reſpect to aflets,—the money ſo 
fully becomes land, as not to be aſſets to pay debts, Baden v. the 
Earl of Pembroke, 2 Vern. 52.—Lawrence v. Beverly, 2 Keble, 
841. cited 2 Vern. 55. Second, As to curteſy, where the feme 
covert is an equitable tenant in tail, the huſband ſhall have his 
curteſy, — Sweetapple v. Bindon, 2 Vern. 536. — Lingen v. 
Srwray. 1 Wins. 172. but the wife is not entitled to dower, be- 
cauſe not dowable of an equitable eftate, Third, Where a con- 
tract is made to purchaſe land, money thus circumſtanced, will 
paſs as land, Milner v. Mille, Moſc 12 3.—Greenbill v. Greenhill, 
2 Vern, 679.—Pre. Ch. 320. S. C. Acherley v. Vernon, (I Mine. 


783.) Lang ford v. Pitt, 2 Wms, (629, ). Fourth, So if the agree- 


ment be entered into previous to making a will, the money will 
not paſs, as ſuch, by the will, Alleyn v. Alleyn, Moſe, 262, Lang- 
Vol. I. "SP ford 
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ford v. Pitt ; but will paſs as lend by the word eſſe herr. Liu. 
gen v. Sowray, — Guidott v. Guidott, 3 Athyns, 254 And xa 


be laid out, Croſs v. Addenbroke, F. ulham v. Jones, (both in the 


is only a covenant, 3d. where it is neither in the hands of truſ- 


Atwood, 1 Vern. 471. Of the ſecond, Knights v. Atkins, 2 Vern, 
2 o.—Lancy v. Fairchild, 2 Vern. 101.—Scudamore v. Scudamore, 
Pre. Ch. 543.—Difher v. Diſber, 1 Wms. 204. Fulham v. Jones, 
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general deviſe to a legatee, will not paſs money ſo to 


note upon 3 Wms. 222.) Shorer v. Shorer, 10 Med. 39. Equity 
ſo aſſimilates it to land, that where a recovery is neceſſary, a 
fine will not be ſufficient, Collwal v. Shadwell, cited 1 Wm, 
471. 485.—Short v. Wood, 1 Wms. 470.— Cunningham v. Moody, 
1 Vez. 1 74.— Collet v. Collet, 1 Atkyns, 11. Money to be laid 
out in land, is uniformly treated as land. The cafes are of three 
ſorts; 1ſt. of money in the hands of truſtees; 2d. where there 


tees, nor ſecured by a covenant. Of the firſt kind is Kettleby v. 


Edwards v. Lady Warwick, 2 Wms. 171. 2 Brown's Pari. 
Caſes, 494. —Letchmere v. the Earl of Carliſle, 3 Wms. 21 1.——Por- 
reſter, 80. S. C. Of the third ſort, is Chaplin v. Horner, 1 Wm, 
483. The reſult is, that money agreed or directed to be laid out in 
land, acquires the property of deſcending to the heir. 2dly. That 
it continues ſo till altered by the act of a party entitled to alter it, 
that is by a perſon having the abſolute property. In the preſent 
caſe, Lord Bath intended to preſerve it as land, and appropriated 
a particular eſtate to the uſes, and kept ſeparate accounts of it. 
In his will at one time, he had an intention of deviſing the Wring- 
ton eſtate, as a ſatisfactionfor 1t.—In his laſt will, he expreſsly treats 
the money to be laid out in land as land, © and all lands hereat- 
ter to be purchaſed with truſt- money, and limits it to the heirs 
and aſſigns of General Pulleney. General Pulteney's will, is gene- 
ral, there is nothing to be gathered from that, or from any act in 
his *life-time, to ſhew any intent upon the ſabjeR. It is objected, 
that the words © lands, whatſoever, and wherefoever,” pats 
actual lands only, not money to be turned into land. This is 
arguing againſt the authorities of Lingen v. Sowwray, and 
Guidott v. Guidott, I hen the words “ to be purchaſed,” are 
tied up in argument, to be in Lord Batſ's life-time. This is 
mere gralis diclum, who can doubt his 3 intent to paſs Guy's truſt ? 
The gentlemen next reſult to the doctrine of merger, that 
the term in the Wrington eſtate, merge in General Pulteney ; but 
the truſt did not depend upon the texm, there was another fund, 
the perſonal eſtate of Lord Bath. The merger being involun- 


cary, doth not ſhew the intent of the parties. Then it is ob- 
jected 
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jected that this differs from all the other caſes,—that there are 
no truſtees, nor any covenant. —Bat Letchmere v. Letchmere, 
ſhews that the Court never wants a truſtee. A covenant is equal- 
ly unneceſſary. — In Letchmere v. Letchmere, the heir was a 
volunteer, and could not enforce the covenant. In the mortgage, 
Lord Bath did covenant for 19,000 J. of the money. Receiving 
the money, implies a covenant.— Suppoſe a teſtator to order a ſum 
of money to be laid ont to ufes, would not the Court order it to 
be laid but, though there was no truſtee, or covenant? Another 
objection made is, that General Pulteney, was both debtor and cre- 
ditor, and ſo the debt was extinguiſhed; but the error here is, the 
comparing this to a debt. It is not claimed by Mrs. Pultæney 
as a creditor; but as heir of General Pultency. It is admitted by 
the laſt anſwer, that Mrs. Pulteney is not a creditor, but heir.— 
The true ground is, the intent of Guy to make · it land, affirmed 
by Lord Bath, and not altered by General Pulteney. As to the 
Wrington eſtate being a ſatisfaction, that is much relied upon. 
The will by which that eſtate was to go in fatisfaQtion, is re- 
voked, beſides, the intention,if it was as a ſatisfaction, is not ſut- 
ficient ;. for under General Pulteney's will, the is only tenant for 
life. Then it is ſaid to be like the cafe of Ferrers v. Ferrers, 
1 Ch. Rep. 17. but, in that caſe, there was a ſpecial declaration 
converting the money into its original ſtate, and in Croſs v. Ad- 
denbroke, and Fulham v. Jones, it is held that there muſt be 
ſuch an expreſs declaration, The laſt argument the gentlemen 
have made uſe of, is, the intermixture of the truſt- money, with 
that of Lord Bath and General Pulteney. This was originally 
by Lord Bath, and he ſhewed that he did not, by it, intend to 
diſcharge the money of its character as land. A further argu- 
ment ariſes from his accounts of the balance due to the truſt- 
fund. 


* Mr. Mansfeld, for the defendants, — The queſtion is, whether 
Mr. Pulteney can take this ſum of 23, oool. as land, not money, 
under Lord Bath's will, and whether it was General Pulteney's 
intention that it ſhould pats as land. There is no doubt that 
it was the intent of Lord Bath, to give this to Lord Darlington. 


Guy deviſed the money to be laid out in land. Lord Bath, with 


the truſt-money, purchaſed Bathwict, and Wrington, which 
laſt eſtate is now worth more than the truft-money. Lord Bath, 
ſoon after the purchaſe of Mriugton, intended to appropriate 
it to the truſt, and offered to ſell it, but General Pulteney, 


having joined in as which would bind him, Lord Bath mort- 


gaged 
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that Lord Bath ſhould mean that General Pulteney, ſhould take 


Burt certainly it is not fo, it cannot be conveyed by common 
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gaged it to him for 19,000/. Lord Bath, when he made his firſt 
will, intended the Wrington eſtate to go in ſatisfaction for 
the truſt-money. Upon the death of Lord Bath, nobody was 
entitled under 'Guy's will, but General Pulteney. Lord Bath 
gave all his property to General Pultency. It is 1mprobable 


the Wrington eſtate, diſcharged of the truſt, but that the perſonal 
property ſhould remain liable. General Pulteney changed all 
the ſecurities into his own name, and made the will upon which 
the queſtion ariſes ; he gives all the real eſtates he had, with de- 
ſcriptions of locality, to Mrs. Pulteney, for life, remainder to 
Mr. Pulteney for life, remainder to the iſſue of Mrs. Pulteney, 
then he gives all his books, Ic. and all his ſecurities for mo- 
ney, to Lord Darlington, to be laid out in land, to uſes, and ul- 
timately to Mrs. Pulteney, and upon his death-bed, he gave 
Mrs. Pulteney 2, ooo l. in bank bills. Mr. Attorney General 
did not rely much upon General Pulteney's intentio::, for his 
argument was to exclude intention, but he ſaid that money 
to be laid out in land was land to all intents and purpoſes, 


law conveyances, — It is true, it is ſo to certain purpoſes, it 
will admit of tenancy by curteſy, and goes to the heir, not to 
the executor ; but, except for theſe purpoſes, it is not land at 
all.— The counſel differ how it would pats by a will unatteſted; 
it certainly will paſs by a will of perſonalty, as appears 
by Letchmere v. Letchmere, and 1s no otherwiſe land, than with 
reſpect to ſucceſſion. —Irt will paſs by the moſt informal convey- 
ance in the world. In Edwards v. Lady Warwick, Lord Mac- 
clesfield thought a parol matter would convey it.—If in the funds, 
it would paſs by the transfer of the perſon having the ultimate 
property.—And it *appears, from the caſes cired, that according 
to the intent of the ultimate poſſeſlor, it may be turned into 
money. The ſecond propoſition of Mr. Attorney General, 
that till there is a perſon entitled to the ultimate remainder 
in fee, there is no one who can change the nature of the fund, 
is againſt the authority of Lingen v. Scwwray, which ſhews that 
a perſon who has a right to the reverſion, though he has not a 
right to the poſſe ſſion, may change the nature of the fund. 
When General Pulteney made his will, nobody could claim the 
truſt fund. Guidott and Guidott ſuppoſes the election might be 
by the huſband, who had no right to the poſſeſſion. It is to 
a be 
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be collected from the caſes, as the general opinion, that the perſon 
who has the ultimate remainder may elect, to make it either 
real or perſonal, and that the intention is to be collected from 
circumſtances in this, as in other cafes. Lord Bath, or Lord 
Bat5's father changing the nature of the property, would bind 
thoſe who took after them. If the ultimate owner, though he 


has no right to the poſſeſſion, can change it into money, then 


the queſtion is, whether 1t was not treated as money by Lord 
Bath or General Pultency. It is an undoubted fact that Mring- 
ton was purchaſed with the truit-money, and, as long as it was 
of importance to diſtinguiſh the property, Lord Bath meant 
Wrington to go in ſatisfaction.— after that, he could not look 
upon any of his money, as real eſtate, Then, as to the words in 
the will relating to“ lands to be purchaſed with truil-money,” 
it is in proof, that there was other truſt-money, under the will 
of Sir William Pultency, and this is ſtrong to mew his intent to 
give nothing as land which was not land. Tien, there is an end 
of the queſtion between us, for there was ſuch a change that 
it would g0 to the general legatee. When General Pulteney 
changed the ſecurities into his own name, could he have any 
idea that part of them were land, and would go to his heir at 
law? He then makes the will before ſtated, mentioning all his 
real eſtate, with the counties in which the reſpective parts lay, 
and gives the ſecurities to be laid out for the ute of Lord Dar- 
lington, &c. could he imagine that any part of that was to 
go to his heir, in quality of heir? It is improbable, that he 


meant to die inteſtate, as to any part of his property.— This 


queſtion was before this Court, on a former occaſton, when the 
opinion of the Lord Chancellor, ( Bathurſt,) Lord Chief Juſtice 
(De Grey) of the Common Pleas, and Mr. Baron Eyre, was 
that he did not mean to die inteſtate, as to any thing. The 
*circumſtance of his giving Mrs. Pulteney 2,000 l. makes it im- 
probable that he had any idea, that ſhe would be immediately 
intitled to 23,000 J. for he could not think that, in that cafe, 
they would want an immediate ſapply. So long as Lord 
Pulteney lived, who might claim an eſtate-tail in the lands, 


Lord Bath intended Frington as a ſatisfaction. — Suppoſing 


this did not appear to be the intention of the parties, it would 
remain a queſtion, whether Mrs. Pulteney, can claim this as 
land. —She claims as ſtanding in the place of General Pulteney, 
—ohe has the truſt-money, for ſhe has the Wrington eſtate; 
can the claim the truſt-money, when the has the eſtate, under 
Vor. I. 30: the 
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the anceſtor who could diſpoſe of it? Letchmere v. Litch. 


given it away from her. 


it became a queſtion, who might elect to make the ſubjeq 
either land or money. No authority has been cited to prove 


this was ſtated as perſonal property.—The General acted in 


the ſcale. The queſtion of ſatisfaction, was not determined up- 


CASES ARGUED AND DETERMINED 


mere, — M ilcochs v. Wilcocks, 2 Vern. 558. As to this eſtate 
not going in ſatisfaction, becauſe it is not in fee,—that is a 
queſtion frequently agitated, with reſpect to ſatisfaction, but 
is of no weight here, becauſe General Pulteney had a right to 
give it her under what limitations he pleaſed, or might have 


Mr. Kenyon, on the ſame ſide, — It was never meant to be con- 
troverted on our part, that money once impreſſed with the 
character of land, muſt continue to be conſidered as land, but 


that it muſt be the abſolute owner. The caſes prove otherwiſc, 
eſpecially Lingen v. Sowray, (as reported 1 Vm. where Lord 
Bathurſt, in the caſe of Errington v. Broughton, ſaid it was 
more accurate than in any of the other books,) for there it was 
held that the huſband could elect, againſt the heir at law, 
although he was not abſolute owner. With reſpect to con- 
gruity, the gentlemen have no better luck. It is ſaid to b- 
incongruous, that the ſame property ſhould be real in ſome 
hands, and chattel in others.—But nothing is more common, 
in marriage ſettlements, than, after an eſtate-tail, to raiſe terms 
which may be either real or chattel property. Then, as to 
the other queſtion, whether Lord Bath, or General Pulteney, 
have elected, to make this perſonal property. With reſpect to 
the will of General Puteney, it is in evidence, by Mr. Garden, 
that, upon the death of Lord Bath, he drew up (for the uſe 
of the General) a ſtate of his property, and in that account 
all that was perſonal then, and that can be claimed as part of 


making his will upon that repreſentation of his property. This 
*affords at leaſt a ſtrong preſumption. Mr. Attorney General 
{aid, there muſt be a clear act of election. I ſhall on another 
head cite a caſe, to ſhew that a preſumption is ſufficient to turn 


on the former occaſion.— The Property which we ſay ſhould go 
in ſatisfaction, is property now in the poſſeſſion of Mrs. Pul- 
teney, and bought with the truſt-money. Suppoſe he had left 
no other fund, would not the land have been liable? In Ben- 
net v. Maybew,—where a ſteward had laid out monies remitted 


to him, in purchaſes of land in his own name, Lord Hardwicke 
thought 


Id TEE COURT o CHANCERY. 


thought the property ſo purchaſed liable ; and that the ſteward 
ſhould be preſumed to have meant to do the juſt and honeſt 
thing. Whether the purchaſe, in this caſe, was made with the 
truſt-money, will appear from Lord Bath's accounts. During 
the life of Lord Pulteney, he treated the Wrington eſtate, as 
purchaſed with the truſt-money. In this cafe of Deacon v. 
Smith, 3 Ak. 323 there was a covenant to purchaſe lands 
and ſettle them, the party afterwards purchaſed lands ; Lord 
Hardwicke ſaid, many caſes had gone upon a ſtrong preſump- 
tion, and held the lands to be bound by the articles. A ſtrong 
preſumption that Lord Bath intended this eſtate to be a ſatisfac- 
tion ariſes from his having ſet this aſide as a particular fund 
for the purpoſe. He did not intend to die inteſtate, as. to any 
part of his property. | 


Lord Chancellor, —Do you contend that Lord Bath could make 
this diſpoſition? Lingen v. Sowray ſeems to apply to Genera! 
Pulteney, not to Lord Bath. 


Mr. Mansfield, — There is no poflible difference, but that the 
wife might have a poſthumous ſon. 


Mr. Lee, on the ſame ſide, None of the gentlemen have cited a 


caſe to ſhew that a perſon having the ultimate remainder in fee may 


not ele, notwithſtanding the poſſible intermediate limitations. 
Mr. Dunning ſeemed to ſay, it muſt be by ſome ſpecific act. 


This doctrine if not contrary to the other caſes, is ſo to what 


was laid down in Lingen v. Sowray, where the fingle point is 
ſaid to be whether the party intended to devite, and ſeems to 
prove, that wherever the judge can find that the party meant 
to give it as money, it muſt be conſtrued ſo to be, and the fame 
opinion is laid down in Edwards v. Lady Warwick. The only 
*queſtion then is, whether General Pulteney intended to give this 
as mohey.— General Pulteney's will is not ſuch an one, of which 
it can be affirmed that he was careleſs. —Mr. Garden's evidence is 
very material, —he included this under the denomination of per- 
ſonal eſtate. General Pzlteney gives all his real eſtates in Middle- 
ſex, ec. (enumerarting the counties,) as real eſtate, copying from 
Garden's paper, —then he meant to give nothing elſe as real eſtate. 
Then, he gives his perſonal eſtate, all his money, ſecurities for 
money, goods, chattels,—in ſuch a way, that if this was the 
ſubject of the deviſe, the decree is right, and my client mutt re- 
cover, If he knew this was ſtated as perſonal eſtate, and meant 
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tween an heir at law, and a perſonal repreſentative, cannot be 


CASES Ancurp Anp DETEaMINED: 


to give his perſonal eſtate, there can be no doubt. f it wert 
poſſible for the gentlemen: to contend, that there muſt be ſome 
prior act to change the nature of the property, it would be great 
ground; but there is no foundation for that, in any caſe that [ 
have found. It is impoffible there can be a clearer cafe of in- 


tention. 


Mr. Attorney General, in reply, —It is very poſſible to reduce 
the argument, upon this fubject, within a much ſmaller fcope. 
Had this cafe ſtood upon Lord Bath's will, I think, there could 
be no doubt that General Pz/teney would have been entitled to 
this, either under the general words of deviſe, as in Gridott v. 
Gmuidott, or as money to be laid out in land. Then it reſts upon 
the acts, or the will, of General Pultercy. I admit that it 
was in the power of General Pulteney, to ſay of this, let it be 
land, or let it be money. But if there was no act done to thew 
what the intent was, with reſpect to the changing the nature of 
this property, the Court will expect as great certainty to difin- 
herit an heir, in this caſe, as in every other. Mrs. Pulteney takes 
nothing under General Pulieney's will, and therefore, as heir at 
law, ſhe has a right to every thing the anceſtor has not 40 
deviſed as to bar her claim. The queſtion has been raiſed whe- 
ther a perſon who could not diſpoſe of the ſabje& in his life- ume 
as money, can, by his will, alter the nature of the property. In 
Lingen v. Sowray, the queſtion was, whether words generally 
deſcriptive of perſonal property could paſs a ſpecies of real pro- 
perty, as the words /ands and real ęſtate will paſs leafeholds, 
though they are words to paſs real eſtate. The Court in that 
caſe only wants to know what the teſtator meant to do. It is 
only a confirmation of Guidett v. Guidett that, under a deviſe of 
real eſtate * m certain places, truſt-money to be laid out in land, 
which has no locality, will paſs. The other propoſition is that 
words to paſs perſonal property will paſs certain ſorts of real, 
under a modification. How the queſtion would have ſtood be- 


collected. 


Lord Chancellor, —If the ſecurities had been all changed it 
would have been inconſiſtent not to have given all. 


Mr. Attorney General, — The propoſition, for which this caſe 
was cited, that a perſon, not having an abſolute intereſt, may 
change the nature of the property, is not proved by it. T he 

_ | EB doctrine 


in tus COURT or CHANCERY. 
doctrine will be more conſiſtent that a perſon having only a re- 
verſionary intereſt cannot diſpoſe of it as perſonal property. 
He may undoubtedly direct it to be ſold, and the money diſtri- 
buted ; but we contend that he can only do ſo under the ſame 
qualifications as if he was diſpoſing of land. In conſidering 
that point, one is led to conſider what intereſts would paſs upon 
inteſtacy. If one ſeiſed of real eſtate articles to ſell it, the 
real eſtate deſcends to the heir, though the price goes to the 
perſonal repreſentative ; ſo, where one has articled to purchaſe 
land, the money goes to his executor, though the land belongs 
to his heir. So where real property goes to the executor, nomi- 
natim, he muſt take it as real property. It is ſufficient, for 
the determination of this caſe, to join with the gentlemen, 
that a perfon ſo circumſtanced, may do it, but he muſt ſhew 
his intention fo to do. As to Lord Bath, he had abandoned 
the intent of turning it into land, and had no ſuch inten- 
tion when he made his will ;—he gave all his real eſtate to 
his heir at law, and all his perſonal to his next of kin. Ge- 
neral Pulteney, therefore, took it as it then ſtood, that is as real 
eſtate, Then the ſingle queſtion is whether General Pulteney 
had made any alteration in it. It is contended that ſomething 
leſs than a clear intent will do, and this is argued from Deacon 
and Smith, but it is not proved, by that caſe, that leſs than a 
clear intention will diſinherit an heir at law. That is a caſe 
of a covenant to convey or ſettle : Lord Hardwwicke, however, 
thought the purchaſes ſhould be held ro be made with a view 
to the covenant. But I ſhould not be under great difficulty if 


were to admit that ſomething lets than a clear intent would 
do. If a man in a will omits any thing, he dies inteſtate, 


whether he intended ſo to do or not. General Pulteney has, in 


fact, died inteſtate ; all his deviſe of real eſtate is local. An 


eſtate in Londen, and the ſhares of the Stafford/bire navigation, 
are not deviſed, and have paſſed to Mrs. Pulleney as heir at 


law. The view of Garden's paper was only to ſhew General 


Pulleney the income. The deſcription uſed there is not in- 
grafted into the will. The eſtate in Londen is the firſt article 
in that account, but makes no part of the will. It is neceſſary, 
in order to take away the intereſt of the heir at law, to produce 
evidence of acts of General Pultency to ſhew an intent ſo to do; 
without the teſtator's marking ſuch intent, it muſt continue 


land. There is no expreſſion in the will, that ſpecifically, or 
m any way, marks out this particular property. It would be 


Vot. L 3R impoſlible, 
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impoſſible, under this reaſoning, there ſhould be a caſe where 
a man had this ſort of We even without knowing it, that 


it would not paſs. 


Mr. Kenyon, —It is admitted, by their own bill, that General 
Pulteney had changed all the ſecurities into his own name. 


Mr. Attorney General, It did not occur to me, that any argu- 
ment could ariſe from an act uſually done by all truſtees. 


Lord Chancellor, —This caſe, is in ſcme reſpects, a ſingular one; 
it differs from the caſe where the teſtator has no intereſt in the 
fund, but the uſe of 1t—there he muſt defcribe it by the proper 
deſcription of the fund. But where the teſtator has the poſſeſſion 
of the fund, if there were no caſes upon the fubjeR, I ſhould 
think there could be no doubt as between the heir and the per- 
ſonal repreſentative. The circumſtance of money being poſſeſſed 
2 great length of tune, and not laid out, would be a circum- 
ſtance to prevent an heir, who was a volunteer, from taking 
againſt the executor. But the caſes ſeem to have gone to the 
length of this poſition, that the teſtator muſt have ſhewn an 
intent to exonerate the fund from the real uſes. Then the 
queſtion muſt be, whether, in this caſe, the teſtator has ſhewn an 
intention ſo to exonerate the fund; I ſee little reaſon to doubt 
that it may be conveyed as money, and the heir not take. The 
diſpoſition of it, in the nature of a legacy, would exonerate it of 
the uſes. The next caſe is where no ſpecific part of the teſta- 
tor's perſonal property is liable to the fund, and it ſtands, merely, 


the ſame as a covenant, —Then the queſtion will be, whether he 


has ſo pointedly diſpoſed of every thing as to carry it from the 
* fund. Suppoſe he had bequeathed the ſtocks, leaving other 


property, the claim muſt have gone from the ſtocks to the other 


property. Here he has taken more general words, the queſtion 
is, whether he has expreſſed them ſo fully as to clear the pro- 
perty from the uſes. The caſe of Lingen v. Sowray ſeems as 
fully reported as it can be, from the — s book. I ſhall take 
time to look into the caſes. 


The cauſe ſtood , and this day Lord Chancellor gave judg- 
ment. 


Lord Chancellor, — The queſtion relative to this ſum of 23,4887. 


is whether it is to be conſidered as real, or perſonal, property; 


in THe COURT or CHANCERY. 


if it is real eſtate, it is not diſpoſed of by the will of Harry 
Pulteney, eo nomine, which he has done if it is to be conſider- 
ed as perſonal eſtate. If he meant to give it as perſonal eſtate, 
it will be ſufficient, it muſt go as ſuch, and I hardly know 
any thing that 1s not ſufficient to ſhew ſuch an intention. 
General Pulteney's will gives his real eſtate by local deſcriptions, 
ſo that he had it not in his contemplation to include theſe 
ſums in that deviſe Some ſtreſs has beep laid upon his 

giving ſecurities for money; there ſeems a anxiety in the 
will to expreſs his intention of giving all his perſonal eſtate. 
It was argued that evidence dehors the will ought not to 
be admitted to weigh in the conſtruction of it, but the 
queſtion did not turn upon his will. The queſtion principally 
is, what preſumption ariſes as to his intention, from the 
acts he has done. Harry Pulteney, at the time of his death, 
was as abſolute an owner of this fund as could poſh- 
bly be. The queſtion is, what the law has ſaid on this ſub- 
jet, I confeſs, I have found it a matter of conſiderable difh- 
culty to find the opinion of judges upon the ſubject, but 
the opinion in Chichęſter v. Bickerſ/taff, (2 Vern. 295.) is I think, 
the right opinion, notwithſtanding Letchmere v. Letchmerc, 
(Forreſt 80.) It is clear that had this been a fund outſtanding 
in truſtees, and it had been neceſſary to come hither, in order 
to obtain it, the money, when, obtained, wouldhave been perſonal 
property. And ſo it would alſo, if the truſtees paid it without 
ſuit. This is ſuppoſing the eſtate, when purchaſed, would be a 
fee- ſimple, for it would be otherwiſe in caſe of its being an 


eſtate-tail. It is agreed, on all hands, that it would paſs by a 


will unatteſted by witneſſes, and in the caſe of Edwards againſt 
Lady Warwick, (2 Wms. 171.) it was ſaid a parol direction 
would do. Theſe caſes have ſurrounded the point. I have no 
doubt, upon all the caſes, that the ſlighteſt intention to take it 
as money would make it ſo. In Kettleby v. Atwood, 1 Vern. 298. 


determined for the adminiſtratrix, and reverſed by Lord Fefr:c:, 8 


1 Fern, 471. the firſt doubt aroſe, and the reverſal proceed- 
ed upon the cant expreſſion, that in equity what is to be done 
is conſidered as done :—either that idea ſhould have been carried 
tully out, or it ſhould have been abandoned. I think it ſhould 
have been the latter. — The matter is only in action, and the 
party has a right to have it applied as he thinks proper. If A. B. 
has 20,000. to be laid out in land for his uſe, he has nobody 
to ſue; the right and the thing centering in one perſon, the 
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action 1s extinguiſhed. This Point was much conſidered, in the 
time of Fames the Firſt, with reſpect to the debtor being made 
executor, and it was determined, on the good ſenſe of the caſe, 
that the rule did not apply, on account of the rights of the cre- 
ditors ; but if there is no legal or equitable title out againſt the 
party who is in poſleſhon of the fund, there the rule does ap- 
Ply, and the heir cannot ſay there was an uſe for him. The firſt 
caſes were, that cited 2 Vern. 55. as founded on a general rule 
(Lawrence v. Beverly)—and Scudamore v. Scudamere, Pre. Ch, 
543. and then Whitwch v. Fermin cited 2 Vern, 58. but no particu- 
lar rule can be drawn from them. Then came Kett{eby v. At. 
wood, there the fund was not in the hands of the party who had 
a right to the money, Lord Guildford thought the wife having an 
eſtate for life, had a right to call for the money. Lord Feffries re- 
verſed it , only citing Lawrence v. Beverly, 2 Keble 841,—cited 2Very. 
5F. next came Chicheſter v. Bickerſiaff, 2 Vern. 295. Lord Somers ſaid 
the money had been bound by the articles, but that whillt it re- 
mains money, it{hall be part of the perſonal eſtate of the perſon who 
might have aliened the land—afterwards was $weetaple v. Bin- 
don, 2 Vern, 536. It was cited as governing this caſe, but there 
is nothing in it conformable to the caſe before Lord Semers—In 
Lingen v. Sowray, 1 Wms. 172. 176. ſome parts were to go as 
land, ſome as money, according to the acts done, Letchmere v. 
Lady Letchmere, Forreſt, 80 and 15. Viner 40.—Kmghts v. Athyns, 2 
Vern. 20. the queſtion was as to the remainder in fee, the money 


was not in the hands of the huſband — Diſber v. Diſber, 1 Wms. 
204. Chaplin v. Horner, 1 Wms. 483. it was upon a marriage 


ſettlement, but there the money was not in the father's poſſeſ- 


ſeſſion. If the caſe had come before me, without the preſſure of 


great names, I ſhould not have decided it fo, the beſt way 
would have been to have taken it as money. Ilaucucl' v. Han- 
cock, 1 Vern. 605. — In Edwards v. Lady Warwick, 2 Ws. 171. 
the money veſted in the hands of the truſtees, I omitted Loney 
v. Fairchild, 2 Vern. 101.—S ymons v. Rutter, 2 Vern. 227. [ 
think Hutchins was right. —In Oldham v. Hughes 2 Alb. 452. the 
huſband claimed in oppoſition to his own agreement, to lay it 
out in land. Guidet v. Guidot, 3 Ath. 254. does not apply, the 
money was in the hands of the receiver. Bowes v. Lord Shreufe 


bury, 5 Brown's Parlt. Cop. 269. In Cunningham v. Moody, the 


queſtion was, whether payment of the money to tenant in tail, 


with remainder in fee, was a good payment; held not fo. It 
4 . Was 


IN THE COURT ox CHANCERY. 


was looked upon, by counſe}, to be very much in point tothe pre- 
ſent cafe; but as to the money being paid to tenant in tail with 
reverſion to herſelf in fee, the Reporter muſt have miſtaken the 
expreſſion. The uſe that I make of theſe caſes, notwithſtanding 
the dia they contain, is this, that where a ſum of money is in 
the hands of one, without any other uſe but for himſelf, it will 
be money, and the heir cannot claim; like the caſe of Chi- 
chefter v. Bickerſtaff, againſt which I think there is no judgment, 
though there are a number of opinions.—TI know no better autho- 
rity than that caſe. But, whether that is clearly ſo or not, cir- 
cumſtances of demeanor in the perſon (even though ſlight) will 
be ſufficient to decide it: a very little would do: receiving it 


from the truſtees, there is no doubt would be ſufficient. Lord 


Bath did receive it, he had it in his hands. Suppoſe he had it 
by way of covenant.—Otherwiſe, where would there be an end ? 
If he kept it, ſubject to a covenant to lay it out, for 50 years, 
ſhould the heir come for it, at the end of that term ? It would 
lead to infinite inconveniencies. I am of opinion with Lord Ba- 
thurſl, that the money, under the circumſtances, continued 
money, and that the bill was rightly diſmiſſed. 
DECREE AFFIRMED. 


BOD DAM again RVLE v. 
This Cauſe ſtood for Judg ment. 
Lord CHANCELLOR. 


ETWEEN the years 1755 and 1760 Hough and Spencer, 
che teſtators of the preſent plaintiff and defendant, had 
been in trade together, and had gotten into very involved cir- 
cumſtances. Hough died in 1764, Spencer in 1766. The accounts 
were, by Shencer's neglect, very much entangled. One Blachford 
was ſent to India to ſettle the accounts, but the books being 
loſt or in confuſion, the principal light he could obtain was, 
from thoſe of a third perſon, Bond, who had dealt with both: 
and difficulties {till remaining, the conſideration of what was 
due was referred to a Mr. unter, who has reported a ſum due; 
but the queſtion of intereſt was reſerved. The queſtion now 


is, merely upon the intereſt. Spencer's repreſentative claims 9 
. 38 per 
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her cent. intereſt, from year to year, upon the ground that the 
books were ſo made up. But I think no ſuch intereſt can be 
allowed; for although, where there are croſs accounts, it is fair 
intereſt as to one againſt the other, yet it is not fair after cloſing 
the trade. Then whether he {hall have Indian intereſt. —If ac- 
counts are regularly made up, upon Indian tranſactions, they 
ought to carry ſuch intereſt as obtained there at the time when 
the tranſactions paſſed. But in this caſe I am againſt them, be- 
cauſe no account was made up—no demand of the balance— 
and it was Spencer's fault that there was not—and becauſe it has 
now been ſettled upon conjecture, This objection goes to the 
giving any intereſt, There are no ſettled accounts, on which to 
go; I take it purely on the account, as ſettled by Mr. Hunter. 
In what 1 now ſay, I do not proceed on the idea that the Court 
has intereſt in its diſcretion. 'There are caſes of arrears of annui- 
ties, where the Court has ſaid ſomething that looks like a Jati- 
tude, and covered itſelf with that expreſſion. My opinion is, 
that thoſe caſes will afford ſpecial grounds, upon which intereſt 
is demandable; I take it nothing but what ariſes from a cor- 
tract, agreement, or demand of a debt, can give riſe to a demand 
of intereſt, and this court, in theſe caſes, follows a court of law, 
The decree muſt be therefore for payment of the money re- 
ported due by Hunter and it muſt be referred to the Maſter to 


enquire into the value of rupees, and reduce them into ſterling 
money, 
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4 The Marchioneſs 


Dowager of TW REH DAL R, 


- — Plaintiff. 


The Earl of CovENTRT, HENRY FRED E RICE 
TyyNNE CaARTERET, GEORGE THYNNE, 
Thomas ThyNNx, Francis Hay, an Infant 


(Grand-daughter of the Plaintiff), and others. 


— — Deſendants. 


IR Robert Wor/ley, being ſeiſed in fee of the manors of 

i Chilton Candover, and Brown Candover, and of other eſtates 
in Chilton Candover, and elſewhere in the county of Southampton, 
and being alſo ſeiſed in fee of eſtates in the e of Wight, bor- 
rowed of his brother Henry Worſley, G, ooo l. and 14th February, 
1736, demiſed part of the Candover eſtate for a term of 1000 
years, to ſecure that ſum. He afterwards in 1738, made a 
further mortgage of other parts of that eſtate to ſecure 800 /. 
Henry Worſley, who was ſeiſed of a freehold houſe in Burling- 
ton-ſtreet, and poſſeſſed of confiderable perſonal property, 
by his will in the ſame year 1738, deviſed all his real eſtate, 
and alſo the refidue (after legacies) of his perſonal eſtate, to 
truſtees, whom he made his executors in truſt, for purpoſes 
in his will, and directed the ſettlement of his eſtates on his 
brother Sir Robert for life, remainder to Thynne Worſley, (fon 
of Sir Robert,) for life, with remainders over in tail, which 
were exhauſted by the death of the late Earl Granville with- 
out iſſue, remainder to his own right heirs, and he direded his 
perſonal eſtate to be laid out in the purchaſe of lands, to be 
ſettled in the ſame manner. Henry Worſley died in 1739, and 
Sir Robert Worſlcy was his heir at law. Sir Robert Worſley in 
1741, borrowed 22,000 J. of the truſt-money, and he and Thynne 

Worſley his fon charged part of the Candover eſtate with that 
ſum. In 1742, Sir Robert borrowed a farther {ſum of 8,000 /. 
of the truſt-money, and he and his ſon jointly charged the 
lame eſtate with that alſo. Sir Robert, being thus ſeiſed in fee 
of the Candover eſtates, ſubject to the mortgages, (which at the 
time of the hearing of this cauſe, were by ſome means reduced 
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to truſtees for 


21 years, among other uſes to pay his Bend and look debts, if his perſonal eſtate ſhould not be ſuficieut, 
and, by a further clauſe, to pay all bis debts. This truſt term, jointly with the perſonal eſtate, ſhall exone- 
rate the mortgaged eſtate, Two other queſtions were agitated ; 1ſt. whether the reverſion in the brother's 
eſtate, (which had fallen in ſince Sir R's death) was aſſets to pay his debts ; 2d. as to the intereſt of the plain- 


uf, and her grand- 
determined. r 


daughter (the daughter of a deceaſed daughter) in the deviſed eltates ; Which were not 
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*to 17,000 l. being alſo ſeiſed in fee of the eſtates in the e of 
Wight, and having a life eſtate in the freehold eſtates of Henry, 
with an ultimate remainder or reverſion to himſelf in fee, and 
having an equivalent intereſt in the money ordered to be laid out 
in land, on the 4th June, 1746, made his will, reciting himſelf 
to be ſeiſed of the eſtates ſubject to incumbrances, and thereby de- 
viſed the eſtates in Candover, and elſewhere in the county of South. 
ampton, (not in the e of Wight,) to James and Robert Worſley, 
and their heirs, in truſt by leaſe, mortgage, ſale, or fall of 
timber to raiſe 5,000/. for his grand-daughter lady Frances 
Carteret, (now Marchioneſs of Twe--4ale, the plaintiff) and, 
ſubject to that charge, he directed the truſtees to ſtand ſeiſed 
of thoſe eſtates, to the uſe of his grandſon Robert Lord Carteret, 
(afterwards Earl Granville) for life, remainder to truſtees to 
preſerve contingent remainders, remainder to his firſt and other 
ſons in tail-mail, remainder to the plaintiff for life, remainder 
to truſtees to preſerve contingent remainders, remainder to her 
firſt and other ſons in tail-mail, remainder to all and every the 
daughter and daughters of the plaintiff, lawfully to be begotten, 
as tenants in common, and not as joint-tenants, and in de- 
fault of ſuch iſſue, to his own right heirs. And he deviſed 
his eſtates in the /e of Wight, to James and Robert Worſley, 
and William Pick, for 21 years, (ſubject to a charge of 1, 2000. 
per annum, to his wife for life,) upon the truſts in his will, 


and, inter alia, out of the rents and profits, to keep the 


manſion-houſe at Apledurcombe in repair, then to pay 3oo!. 
per annum to his ſon's wite for life, in exoneration of the Candover 
eftate, and ſeveral other annuities to the amount of 740 J. per 
annum, and, after payment thereof, to pay all h:is bond and book 
debts, in caſe his perſonal eſtate ſhould not be ſufficient to pay 
the ſame, and allo all his legacies and annuities, which he ſhould 
give by his will, or any codicil; and, ſubject to the ſaid repairs, 
debts, &c. and after ne of their coſts and charges, and 
ſuch other payments as they ſhould make to the crown, or any 
other perſon, by virtue or in purſuance of any deed by him alone, 
or together with his ſan, executed, and fuch ſums as by covenant 
he was obliged, or by cuſtom had been uſed, to allow to his 
tenants for repairs, he directed his truſtees to account for all the 
reſidue and remainder of the rents, iſſues, and profits of the 
premiſes, ſo deviſed to them for the ſaid term, to his couſins 
James and Robert Worſley, their executors, adminiſtrators, and 


aſſigns, equally to be divided between them, to whom he gave all 
3 ſuch 


IN THE COURT or CHANCERY. 


* ſuch ſurplus for ſo long of ſuch term as they ſhould reſpectively 
live, and after the death of either, to pay his ſhare to his ſon, 
and others of the family, in the manner therein mentioned, and 
in default of all ſuch perſons to pay the overplus, during the 
remainder of the ſaid term, to the teſtator's own right heirs, 
and, ſubject to the ſaid term, he deviſed the % of Vigbt eſtate 
in ſtrict ſettlement. In two other clauſes of the will, he re- 
cited that he had directed his truſtees to pay all h:s bond and book 
debts, but in the laſt clauſe of the will, he directed them, after 
keeping them down the 1ntereſt of the incumbrances, to pay all 
his debts, annuities and legacies, and gave the executors 1001. 
each for their trouble, and declared that was all they were to 
have for their executorſhip.—Sir Robert Worſley, left one daugh- 
ter, (Thyune, his ſon having died in his life-time,) the late 
Counteſs of Granville, his heir at law.—She left a ſon Robert, 
late Earl Granville, her heir at law. Robert Earl Granville, filed 
a bill, in 1767. againſt the plaintiff, and her fon, (fince deceaſed) 
and the truſtees in the wills of Sir Robert and Henry Worſley, 
praying that the eſtates of Sir Robert Worfley, comprized in the 
ſeveral mortgages to Henry Worſley and his truſtees, and ſubject 


to 3,900 J. of the plaintiff's fortune then unpaid, might be ſold, 


and the money due on the incumbrances paid. On the 3d Fuly 
1770, a decree was made in that cauſe, that an account ſhould 
be taken of the ſeveral incumbrances, and that they ſhould be 
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diſcharged by ſale of the premiſes comprized in the mortgages, 


and further directions were reſerved. Some proceedings were 
had under that decrec, but no report was made of the incum- 
brances, nor were the premiſes ſold. Robert Earl Granville died 
in 1776, and by his will deviſed all his eſtates to truſtees, in 
truſt 'for the defendant Henry Frederick Thynne Carteret, for life, 
with remainder to the defendant George Thyme, in tail, with 
remainder to the defendant Thomas Thynne, in fee.—Lord 
| Viſcount Weymouth, the Counteſs Cowper and Lord Dy/art, are 
his heirs at law.—Robert Earl Granville, dying without iſſue, 
the Candover eſtate came to the plaintiff, by virtue of the limi- 
tations in Sir Robert Worſley's will —She had married the late 
Marquis of Tweedale, by whom ſhe had iflue, one daughter, Lady 
Catherine Hay, deceaſed, leaving iſſue, by her marriage with 
William Hay, eſq. the defendant, Frances Hay, the infant. On the 
zoth April, 1776, Henry Frederick Thynne Carteret, filed a ſup- 
plemental bill and bill of review, to carry into execution the de- 
cree of the 3d of Fuly, 1 770. The plaintiff, by her anſwer to that 
Vol. I. 3 T bill, 
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bill, inſiſted that the money advanced to Sir Robert Worſley, upon 
the ſecurity of the Candover eſtates, being his debt, and being 
alſo ſecured by his bond, his perſonal eitate, and the perſona] 
eſtate of Henry Worſley to be laid out in lands, ought to exone- 
rate the Candover eſtate, from the payment of thoſe debts. 
That cauſe came on to be heard, when the Court gave directions 
relative to Earl Granville's will, but the ſame were declared to 
be without prejudice to the queſtion, whether the decree of 
1770, ſhould be revived, and out of what fund the 17,000 l. 
mortgage-money ſhould be paid, and all parties were to have 
leave to apply from time to time. After this, the Marchioneſ; 
of Tweedale filed the preſent bill, | whereby ſhe prayed that 
the 17,000 J. mortgage- money and intereſt might be paid out 
of the perſonal eſtate of Sir Robert Worſley, and out of the rents 
and profits, of the eſtate in the / of Wight, deviſed to truſtees 
for 21 years, and out of the real and perſonal eſtate of Henry 
Worſley, all the limitations in his will, except that to the right 
heirs, being determined; and that the eſtates deviſed to her, 
might be exonerated, and poſſeſſion delivered up to her, and for an 
account of rents and profits, from the death of Robert Earl Gran- 
ville, and for an account of timber cut down by Robert Earl Gran 
ville, and ſatisfact ion for the ſame out of his aſſets. She claiming 
to be tenant in tail, under the will of Sir Robert Worſley, c. &c. 


Mr. Ambler, for the plaintiff, — By her preſent bill, the Mar- 


chioneſs of Tweedale prays that her eſtate may be exonerated 


of this debt, out af three funds. 1ſt. Out of the perſonal 
eſtate of Sir Robert ; as to the apphcation of which, as far as 
it will go, there can be no doubt. 2dly. Then the next queſ- 
tion is, as to the truſt-term of 21 years, on the e of Migli 
eſtate, whether that is aflets.—The truſt under Sir Robert's will 
is to pay all my bond and book dibts — perhaps theſe words 


would not make that truſt-term liable - but the doubt is fully 


cleared up by the following words — ſecured by deed by myſelf 


alone, or jointly with my fon. — The queſtion which is made, 


is whether by the premiſſes he meant thoſe in the e alone, 
or thoſe out alſo, as he had mentioned that the Candover eſtate 
was liable to thoſe debts; but his direction as to that peculiar 
eſtate to his executors, to pay all they ſhould receive, (except 
their own legacies) in payment of his debts, cannot be con- 
trolled to bond and book-debts.—He meant to make the rents 
end profits of that eſtate part of the perſonalty, and ſubject to 

| | . | the 
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the debts to which the perſonalty was ſubject. Thirdly, then 
as to the reverſion, which he has not deviſed. The true queſtion 
is, whether the reverſion of Henrys eſtate is aſſets of Sir Robert, 
and, being undeviſed, is aſſets applicable to his debts. I ſhall 
conſider it under three heads; Firft, that undeviſed eſtate is to be 
applied in exoneration of that which is deviſed. Secondly, that 
che reverſion is aſſets, and is applicable to his debts, if he has 
not ſhewn an intent to the contrary. Thirdly, that he has not ex- 
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preſſed any ſuch other intent. And firſt, as to the general 


queſtion.— At law, a reverſion after an eſtate for life is aſſets, 


though a reverſion after an eſtate-tail is not, becauſe the tenant 
in tail may cut off the reverſion, 6 Co. 58. but, in this court, a 
reverſion after an eſtate-tail is aſſets, Rinaſton v. Clark, 2 Ath. 
204. . It is ſomewhat extraordinary to ſay, at law, that the re- 
verſion, after the eſtate-tail is ſpent, is nat aſſets, becauſe during 


the eſtate-tail it would only be aflets quando acciderint ; but 


in this court it may be decreed to be fold, or, if the Court 
would not do that, it would give leave to apply, when it ſhould 
fall in. Lord Hardwicke, in Kinaſton v. Clark, ſays ſuch a re- 
verſion is aſſets. Lord Hardwicke there thought the deviſe by 
the ſon within the ſtatute, and that the reverſion was aflets 
in futuro, and ſaid this Court would go farther than the court 
of law, in ſome caſes, as in treating an advowſon as aſlets, and as 
it does in making a debtor executor liable for his debt. But 
the gentlemen on the other ſide, mean to argue, that, although 
this reverſion would be aſſets of Henry, yet it is not ſo of Sir 
Robert, on the principle of Lord Coke, 1 Inft.-11. b. that, he who 
claimeth as heir, muſt make himſelf heir to the perſon laſt ſeiſed, 
and that Sir Robert was never in poſſeſſion. But that is a dif- 
ferent queſtion ; this is only whether this reverſion was not ſub- 
ject to the debts of Sir Robert. Sir Robert had an eſtate for 
life, and, ſubject to intermediate eſtates-tail, he was ſeiſed of the 
reverſion. Such a reverſion would be bound by a recognizance. 
Kellow v. Rowwden, Carth. 186.—allo 3 Lev. 286.— 1 Shower, 
244. Sir Robert could have releaſed or deviſed this reverſion.— 
He was complete owner of it.—It was within the ſtatutes of 
bankrupts, for he might depart with it.—sSo it was too within 
the ſtatute of fraudulent deviſes. If he can ſo far exerciſe owner- 
ihip, why ſhould it not be aſſets to pay his debts? This is in 
fact a queſtion between creditors and the owner of the eſtate, 
tor though the bill is brought by the Marchioneſs, it is the ſame 
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*as if it was brought by the ſpecialty creditors, and if the bill 
had been fo brought, the Court would either order the reverſion 
to be ſold, or give leave for the parties, when it fell in, to apply, 
But it will be argued that this doctrine is wrong, and that 
though liable to the debts of Henry, it was not fo to thoſe of 
Sir Robert; and for this, they will cite Kellow and Rowden,— 
but that caſe turned, not on the merits, but on the pleadings 
only, and it was not determined that it was not aſſets to pay 
the debts of the ſon, as well as thoſe of the father. In Kin- 
afton v. Clark, it was determined that the reverſion was aſſets 
of the father, although the ſon had been in poſſeſſion. Dyer, 
368. Pl. 46. ſhews that the rule in Lord Coſe does not apply, for 
there the ſecond ſon is charged as heir to the perſon not laſt ſeiſed. 
As to the caſe Cro. Car. 151. role tit. aſſets by defcent, 19. b, 
where he ſays ſuch a reverſion is not aſſets adds guere inde, and 
ſays it has been determined otherwiſe; and, where the ſame cafe 
is cited in Kellow v. Roden, Lord Holt ſays, that caſe is not 
law.—Lord Coke, on warranty, ſays the ſame thing, that it is 
aſſets of the father. From the caſe in 2 Atkyns, 57. Godolpbin 
againſt Abingdon, it appears that the law 1s not againſt the rule 
of this court. Henry's eſtate, except the houſe in Burlington- 
rect, was perſonal eſtate. If his will was to be carried into 


execution, by a decree for a conveyance, the limitations muſt be 


to Sir Robert for life, with remainders over, remainder to the 
right heirs of Sir Robert; but a diſpoſition to a perſon's own 
right heirs is tantamont to leaving fo much undiſpoſed of-— 
Henry could not have taken any intereſt by the conveyance, he 
being dead.—2d. The next point is, whether Sir Robert has 
ſhewn that the eſtate was to go cum onere. If he had done this, 
all I have ſaid would have been out of the caſe, but he has 
been filent upon the ſubject. He has ſaid that the eſtates, in 
and out of the and, are liable to the incumbrances ; but it is 
not to be drawn from thence, that he meant the eſtates to go 
cum onere, that notice 1s not taken in the deviſing part of the 
will, and, under the circumſtances of the caſe, cannot make 
it go cum onere, 2 Wms. 386. Serle v. St. Eloy. 4d. As to 
the third point, what eſtate Lady Tweedale takes: She muſt take 
at leaſt an eſtate for life, certainly it is given over to the ſons 
in tail, then to the daughters without any words of limitation, 
no doubt the intent muſt be, that they alſo ſhould take eſtates- 
tail. The Court will ſo conſtrue the words as to effectuate the 


intent, I Alf. 432. where it was determined, the mother took 


an 


is TE COURT os CHANCERY. 
an eſtate-tail, for if ſhe died without ſon or daughter, was the 


fame as if ſhe died without iſſue, as. iſſue muſt be either a ſon or 
daughter. 


Upon the cauſe coming on again, 13th November, Mr. Ambler, 
added to his former citations. Smith v. Parker, 2 Blackflone's Re- 
Poris 1230. 


Lord Chancellor, — Is there any caſe where ſuch a reverſion 


turns out to be aſſets quando acciderint? 


Mr. en That caſe appears to be the ſame as this, for the 


tenant for life there, never was in poſſeſſion of the reverſion. 


Lord Chancellor, — L he argument there is not worth reading. 

I do not believe it was reported by Mr. Juſtice Black/tone, there 
the contingent uſes never came into poſſeſſion. It was there- 
fore not a reverſion after an eſtate-tail, but after an eſtate for life 
only. 


Mr. Selwyn (on the ſame fide), On the queſtion, whether the 
reverſion is applicable, the caſe in Black/tone is preciſely in point. 
The caſe of Kina/ton v. Clark is there cited: but, as your Lord- 
ſhip Coes not think that caſe of Smith v. Parker is to be argued 
from, I muſt argue this caſe as if that had never been determined. 
Lands deſcending in fee-fimple mult be aſſets to anſwer all ſuch 
debts as the anceſtor has charged upon the heir.—So a reverſion 
after an eſtate for life is aſſets, 1 Lord Raym. 5 3. It is ſaid to 
have been determined that a reverſion after an eſtate-tail is not 
aſſets, but the only caſe cited for that doctrine, both in Mildmay's 
caſe 6 Co. 42. a. and Brediman's caſe, 6 Co. 58. b. is Terling 
and Trafford, 12, and 13 Els. which is no where to be found. I 
admit that in Lord Cote's Inſtitute it is laid down as law: if he 
had been aware of any caſe, he would have cited it, but he only 
ſays that it is of no account in the law. It is true, it is not of any 
preſent value, but it is ſo in frturo, cum acciderit. Lord Hard- 


wicke in Kinaſton v. Clark ſays, that to ſay it is not aſſets is 


a looſe and incorrect expreſſion. In practice it is conſidered as 
being of value, for the heir cannot plead riens per decent, but 
muſt except the reverſion, Lil. Ent. 112. It is ſufficient to make 
it aſſets if it ever may. become of value; as an advowſon in fee 
in groſs, which though not of preſent value is aſlets, and may 
be extended, 2 Stra. 879. Robinſon and others creditors of Tonge 
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- CASES ArxGcuzD AND DETERMINES: 


* againſt Tonge, affirmed in the Houſe of Lords, 3 Brown's Parl. 
Caſes, q 50.—Weſtfaling v. Weftfaling, 3 Ath. 460. 80 is the 
good-will of a public-houſe. So in money to be laid ont in 
land where the party will. be tenant in tail, the Court ſays, he 
{hall not have the money, in order that the remainder-man may 
have his: chance of the party dying before he can ſuffer a re- 
covery.— This ſhews it is valuable, and if ſo it muſt be aſſets, 
the quantum of tlie value not being material. But it is inſiſted 
that though aſſets of Hleury, it was not ſo of Sir Roberi.— ! can 
find no caſe on the ſubject but that cited (from Blackfone) 
vrhere the bond was entered into by the intermediate tenant for 


life. 


Mr. Price (for the infant), — The firft queſtion is, upon the 
common adage, that a reverſion after an eſtate-tail is not aſſets, 
which ariſes from a confuſion of terms, and miſtaking aſlets. 
in reverſion, for aſſets in poſſeſſion, mediate for immediate, po- 


tential for poſſeſſory. When they come into poſſeſſion they are 


certainly valuable. In the caſe in the Common Pleas, Lord 
Chief Juſtice De Grey talked of aſſets mediate and immediate. 
Kellow v. Rowaen turns on the fame diſtinction.— I he queſtion: 
there was only, whether the declaration was right. — lt is 
the beſt reported in 3 Mod. 253. the counſel on both ſides 
agreed the land was chargeable for the debt, but the queſtion 
turned upon the mode of pleading. It was in that point only that 
the plaintiff was wrong. In the preſent caſe, the facts will ſup- 
port my argument.—/7nry Morſiey, made his will in 1738, 
in 1739, he died. On his death, Sir Robert took an eſtate for 
life, with a remainder in fee, (ſubject to the intermediate eſtates). 
which, whenever it came into poſſeſſion, would be poſſeſſory 


allets for Sir Robert's debts,—that happened in 1776, by the 


death of Robert Earl Granville, without iſſue. Then, and not 
till then, Lady Tweedale's eſtate came into poſſeſſion, and Miſs 


Hay, her grand- daughter became entitled to an intereſt. The 


caſe in Dyer, 368. ſupports this doctrine, that the eharge avails, 


notwithſtanding the intermediate eſtate, and ſays the law is the. 


ſame of grandfather, father, and ſon, or of grand-father, and 
two daughters. OH v. Stanhope, 2 Mod. 50. the rever- 
ſion is aflets, not only of the original owner, but of all the 
intermediate takers. Smith v. Parker, 2 Blaciſt. Rep.—Rook 
v. Cleland, 1 L. Raym. 53. alſo 1 Lutw. 503. will repro- 
bate the caſe in Bro. Aſſets, 19.—Portrey v. Fortrey, 2 Verne 
134- treats the reverſion as aſſets, though the creditor muſt 

5 | expect 


in Tus COURT or CHANCERY, 
expect 'till it falls in. But Kinafton v. Clark, is the ſtrongeſt 
fupport of the doctrine, that, when it comes into poſſeſſion it 
becomes aſſets.— There the father, being tenant in fee, ſettled 
che eſtate on his firſt and other ſons, with remainder to him- 
ſelf in fee. The father became indebted by bond, and died; 
the ſon came into poſſeſſion, died without iſſue, and deviſed the 
eſtate. It is taken both by the bar, and upon the Bench, that 
at law the reverſion would be aſſets. Sir Dudley Ryder, the At- 
torney General, ſaid if there had been no deviſe by the ſon, it 
would have been aſſets; for, although till it fell in it could not be 
fold, it might when it did come into poſſeſſion.— l he preſent Lord 
Chief Juſtice, (Lord Mangfield) for the defendants, did not argue 
that it was not aſſets, but that it was not within the ſtatute of 
fraudulent deviſes, as not being the deviſe of the original owner, 
but of the tenant in tail, therefore, if that had been the caſe of a 
deſcent, it would have been aſſets. Lord Hardwicke ſaid he was 
of opinion, that having come into poſſeſſion, it was aſlets. 
Though the defendant may plead r:ens per deſcent, where there 
is a reverſion after an eſtate-tail, that does not prevent its being 
aſſets, when it comes. into poſſeſſion. There is a hableneſs in 
it, which is ſufficient to make it aſſets. It is like a right 
deſcended, or a rent-ſeck deſcended, where the heir had not 
poſſeſſion; the plaintiff may extend it when it comes into poſ- 
ſeſſion. So where there is a dry ſeigniory, and the defendant 
pleaded vient, afterwards a tenancy eſcheated, the plaintiff 
might extend the tenancy, 2 Int. 293. There is a cafe, Cr. 
Elig. 355. where tenant for life acknowledged a ſtatute, and, 
nant in tail dying without iſſue, all the Judges held the 
reverſion liable. Secondly, In regard to the 21 years term, Sir 
Nobert had the debts particularly in his contemplation, and 
provides for the general ſituation and circumſtances of his 
eſtate, and the incumbrances upon it. Thirdly, As to the li- 
m'tation of the eſtate to Lady Tocedale, and what eſtate Miſs 


Hay takes, whether any, and what. The fundamental rule of 


conſtruction is the intention of the teſtator, under which the muſt 
take an eſtate- tail. The firſt object of bounty was Lord Gran- 
ville, to whom he gave for life only, with remainder to ſons, only, 
in tail, then he gives it to Lady Teweedate, for life, remainder to 
her ſons in tail, © and in default of ſuch iſſue, to all and every the 
daughter and daughters of the body of Lady Tweedale, lawfully 
viuing, as tenants in common, and not as joint-tenants, and in 
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CASES ARrCUED AND DETERMINED 


* default of ſuch iſſue” remainder over. Under theſe words the 


daughters would not take ſucceſſively but together. The words. 


are deſcriptive of his intent, that there ſhould be an inheritance, 
and will make an eſtate tail, Wyld v. Lewis, 1 Ath. 432. No 
doubt the teſtator intended the daughters ſhould take ſome. 
thing—lIt could not be eſtates for life; he would in that caſe 
have only repeated the limitations before made as to the ſons.— 
It could not be in fee; for that he has given over. It muſt 


| therefore be eſtates-tail, Courts of Juſtice have gone farther 


than is neceſſary in this caſe to effectuate the teſtator's intent, 
Brown v. Barkham,. Pre. Ch. 442. 461.—Forib v. Chapman, 
1 Wms. 663—Roe on the demiſe of Dod/on againſt Grew, 2 Wil 
322. So even where there was an intent to give an eſtate for life 
only, but there being an intent that the children ſhould take 
made it an eſtate-tail, Robinſon v. Robinſon, 1 Bur. 38. There 


are ſeveral inſtances wnere the words ſon and ſons are held words 


of limitation, Xing v. Melling, 1 Vent. 214. 225.—Pinbury v. 
Elkin, 1 Wms. 563.—in Evans v. Aſtley, 3 Bur. 1570, it was to 
every ſon and ſons, without words of limitation, and held that, 
according to the intent, the ſons took eſtates- tail in ſuccefiioa. 


The limitation to the daughters ſhould be like that to the ſons, 
to all and every the daughter and daughters of the body of 
Lady Frances, lawfully begotten, and to the heirs of the body 


of ſuch daughter and daughters lawfully iſſuing. Miſs Zoy, 


therefore, ought now to be held to take an eſtate-tail. 


Mr. Simeon (on the ſame ſide, the queſtion conſiſts of three 
parts, branching out into this general propoſition that Mis 
Hay has now a veſted eſtate-tail in the Candover eſtate ; ſecond 
that ſhe has it exonerated from the incumbrances; which in- 
eludes the third point, as to the fund from whence the debts 
are to be paid: that is Whether the reverſion is aſſets; for, on 


failure of all aſſets, the Candover eſtate is undoubtedly liable.— 


The great objection taken is, that Sir Robert had only a rever- 
ſion in the eſtate, and the money to be laid out in land ; and, 
therefore that it could not be charged in the hands of the holder: 
but 1 ſhall contend, that the intereſt was an intereſt in poſ- 
ſeſhon, not in reverſion. Firſt,—It is neceſſary to ſhew, that 


Frances Hay has an eſtate-tail, if it ſhall be held that the plain- 


tiff, Lady Tweedale, has only an eſtate for life; and this will ap- 


| pear, 1ſt. from the object of the teſtator; 2dly. from the 


context of the will; 3dly. from the words, which are proper 
for 


iN THE COURT or CHANCERY. 


* for this purpoſe.—1ſt. the object of the will was to provide for 
the children of the family : the limitation is to Robert Earl 
Granville for life, remainder to his firſt and other ſons in tail, re- 
mainder to Lady T weedale for life, and, under the ſubſequent li- 
mitation to her daughters, the infant is entitled to a veſted fe- 
mainder in tail. 2dly. This appears ſtill more clearly by the con- 
text; for he does not give the daughters eſtates for life, which he 
certainly would have done if he had not intended them to take 
larger eſtates. — He has given to them as Yenants in common, 
this ſhews he meant them an inheritance ; as, otherwiſe, tenancy 
in common would be leſs beneficial to them than a joint-tenancy. 
3zdly. The ſubſequent words, in default of ſuch iſſue, are words of 
limitation. —But, if the words themſelves were not ſufficient, 
they might be ſupplied, in order to effect the intention, Lomax 
v. Holmden, 1 Vezey 290, allo in 3 Wms. 176.—3 Bulfirode 127. 
Evans v. Aſtley, 3 Burr. 1570.—Second, ſuppoſing the infant 
to take a veſted remainder in tail, ſhe 1s entitled to take it ex- 
onerated from the incumbrances; 1ſt. by the application of 
the truſt term of 21 years—this part of the caſe has been very 
fully argued — The words are all his debts—the word legacies is 
alſo mentioned, which muſt apply to the 5,000/. to the plain- 
tiff Lady Tocedale, which is a legacy charged on this eſtate 
which is ultimately charged : for the perſonal eſtate, or real eſtate 


undeviſed, muſt be applied in payment of ſuch a charge be- 


fore the deviſed eſtate, unleſs there are expreſs words of ex- 
emption of ſuch perſonal or deſcended eſtate, which is not 
the caſe here, Galton v. Hancock, 2 Ath. 424. —This brings me 
to the third queſtion, how far Sir Robert's reverſion in the 
eſtate of Henry, is liable.—lIt has been hitherto contended that 
Sir Robert had a reverſion, after the contingent limitations in 
tail, of the eſtate to be purchaſed by the perſonal eſtate of 
Henry Worſley: but if it can be proved that the ultimate limi- 
tation to Sir Robert was not a reverſion deſcending, but a new 
intereſt veſted in him by purchaſe, the whole argument, 
which oppoſed the making that eſtate, aſſets to anſwer the 
debts of Sir Robert, muſt fall to the ground. It will be nece{- 
ſary, for this purpoſe, to conſider the difference between a 
reverſion and a remainder. A reverſion is an interelt remain- 
ing in a perſon to take effect in polleſſion, after intermedi- 
ate eſtates are at an end; it is a right of reverter, according to 
Blackſtone, not merely a returning of the land, as Lord Coke 
calls it, 1 I. 142, which is deſcriptive only of the property 
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_ conſequently, had land been purchaſed and ſettled under Henrys 


being dead and the land not to be purchaſed till after his death, 


him, by Lord Granville, is to be exonerated by the 21 years 


CASES ARGUED AND DETERMINED 


* %, tranſitr, and not of the bare exiſting right.—Whereas \, 
remainder is an exiſting right, not continuing in the grantor 

and which was never diſplaced, but, granted to another to take | 
effect after intermediate eſtates to other perſons are at an end. 
Sir Robert Worſley being the firſt taker of the remainder, he 
muſt, ex vi termini, take by purchaſe, either under deed or will; 


will, immediately after his death, Sir Robert mult have taken 
the ultimate limitation in fee, as a remainder. For Sir Henry 


nothing could be conveyed to him, and conſequently nothing 
could deſcend to Sir Robert as his heir, and there was no middle 
way Sir Robert, had the conveyance been made, muſt have 
taken either by deſcent or purchaſe; the former being impoſlible, 
for the reaſons before given, Sir Robert muſt have taken by pur- 
chaſe; in which caſe, the defendant, being heir of the firſt pur- 
chaſor, the lands, in his poſſeſſion, would be liable to the bond- 
debts of Sir Robert. — The words © my right heirs” would have 
been conſidered as deſcriptive of the perſons meant to take the ul- 
timate remainder 1n fee, of the lands to be purchaſed at the death 
of Henry, and, therefore, the ultimate limitation muſt have been 
made to Sir Robert, as his right heir, at his death—And, if the in- 
tention was otherwiſe, the law would not fuffer it to take effet.— 
The rule that © what ought to be done is conſidered as done in 
this court” mult apply here, and laches of truſtees cannot affect 
the rights of parties, which would be the caſe if the lands were 
to be purchaſed ow, and the conveyance made to the perſon who 
is 29020 right heir of Henry, as ſuch perſon may not be ſuch right 
heir to Sir Robert as would take the remainder by deſcent from 
him.—This property is therefore now aſſets to pay the debts of 
Sir Robert. 


Mr. Attorney General, (for the defendant, H. F. T. Carteret 
deviſee for life, of Robert Earl Granville, who was heir at law, 
both to Henry, and Sir Robert Worſley, and claims the rever- 
ſion in fee of Henry Wor/ley's eſtate ; and an eſtate for life, in Sir 
Robert Worſley's eſtates, after the eſtates, whatever they may be, 
of the plaintiff, and defendant Frances Hay.) — It is impoſſible 
ro ſupport the poſition that the 5,000 J. is a debt of Sir Robert; 
it is a mere charge on the eſtate. Firſt.— The moſt important 
queſtion for my client to contend is, that the eſtate deviſed to 


I term. 
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%erm. The mortgages muſt be paid from that term, which is 
charged with all his debts. The rule of conſtruction of wills 
is to give effect, if poſſible, to every word; but, if there be any 
ambiguity, the laſt words make the will of a teſtator.— 
Second, — The next queſtion is, whether the eſtate deviſed to the 
plaintiff, does not come to her cum onere—this depends upon 
the words ſo often alluded to, © in purſuance of any deed exe- 
cuted by me alone, or jointly with my ſon.” — Theſe words 


can have no effect, unleſs they are applied to the charges created 


by them. The property diſpoſed of by that deviſe muſt there- 
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fore be charged. Serle v. St. Ely, 2 Wms. 386. is not ſo 


accurately reported as Peere Milliams generally does. It ap- 
pears, by ſearching the Record, that ſubſequent to the deviſe 


of the eſtate, ſubject to the incumbrances upon it, the deviſe of 


other lands, was to pay all his debts, though the word all is 
omitted by the Reporter. Third. Then as to the queſtion whe- 
ther the reverſion is ſubject to the debts. Mr. Simeon's argument 
does not extend to the real eſtate of Henry, but only to the 
money to be laid out it land : I ſhall therefore go firſt upon 
the ſubject of the real eſtate.— I contend that is not aſſets of Sir 
Robert. By Co. Lit. 11 6.1 5 a, a perſon claiming as heir, 
muſt make himſelf heir to the perſon laſt ſeiſed. Would an action, 
on the bond of Sir Robert, lie againſt Mr. Carteret? In order 
to make it aſſets of Sir Robert, they muſt ſhew that Lord Gran- 
ville took as heir to Sir Robert, which cannot be. — Suppoſe 
Sir Robert had had a ſon and a daughter by one venter, and a 
ſon by another venter, the eldeſt ſon died, not having come into 
poſſeſſion, the reverſion would not go to the daughter, but to the 
| ſecond ſon, as heir to the father, in whom the reverſion firſt 
veſted. In Hargrave's Co Lit. 11 b. the caſe is put of grand» 
father, father, and ſon; the father bound in an obligation dies, 
living the grand-father, the ſon is not liable, becauſe he may 
make himſelf heir to the grand-father. It is in Lord Hale's 
note, one of whoſe notes was relied upon in Drury v. Drury, as 
a very great authority :—As to the caſes cited, not one of them 
is like the preſent. In King/ton v. Clark, the perſon who took 
by purchaſe, created the debt.—As to thoſe ſuppoſed by Mr. 
Ambler, which, not being aſſets at law, would be aſſets in equity, 
they are not ſo. He inſtanced advowſons ; but, by. 1 Jones, 24. 
they are extendible; and in 3 Mint. 401. it was held that an ad- 


vowſon was aſſets, and Lord Talbot ſaid he wondered it ever was 


doubted 
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*doubted. It is a caſe conſtantly occurring, that property which 
the party, whilſt living, may diſpoſe of, will not be liable after 
his death. As in the cafe of a copyhold, and eſtates pur autre 
vie, where before the ſtatute of frauds, the heir was a ſpecial oc- 
cupant.— In Kellow v. Rowden, the perſon who created the debt 
created the eſtate alſo, and the ſame was the caſe in that cited 
from Lily's Entries. But, in this, if an action was brought againſt 
Mr. Carteret, Sir Robert Worſley would not be named as one of 


the perſons, from whom Lord Granville claimed. As to Mr, 
Simeon's queſtion, with reſpect to the money to be laid out in 
land, if Sir Robert was a purchaſer of the reverſion, it would un- 


doubtedly be aſſets ; but there was an intereſt in Hcury, which 
deſcended to Sir Robert: whether it be to be called a reverſion, 
or by any other name, the conſequence muſt be ſame. 'Sup- 


poſe he had ordered the eſtate to be ſettled, and not named a 


remainder-man, the remnant would have gone to ſomebody 


claiming under him. In Robinſon againſt Knight, 18th Feb. 


1761, before Lord Northington, the teſtatrix gave perſonal eſtate 
to be laid out in lands, to be ſettled, with ſeveral remainders over, 
remainder to her right heirs; then a reſiduary bequeſt, the 
queſtion was between the heir at law, and the reſiduary legatee; 
Lord Northington decreed the right heir to take. The heir, in 
that caſe, could not have pleaded ricus per diſcent, for the poſſeſ- 
ſion under the will would be aſſets. By the will of Henry Nor- 
ſley, the lands, to be purchaſed with his perſonal eſtate were 
given with reference to the real, to go in the ſame manner; now 
the real eſtate could not come to Sir Robert by purchaſe, there- 
fore the other lands could not. As to the truſt not being raiſed 
till the death of the deviſor, I anſwer that the will is inchoate 
at the time of execution, and ſpeaks to many purpoſes, when 
made; as where it gives an eſtate to A. B. who dies, living 
the teſtator : another A. B. comes into , he will not be en- 
titled to take the deviſe. The inſtant Henry Worſley was dead, 
this money became real eſtate, and, upon the determination 
of the particular eſtate, muſt go to his heir law; but here he 
has coupled, and united this to the real eſtate. There is no caſe 
in the books againſt the rule in Cote Littleton but, that in the 
Common Pleas.—In Gifford v. Barber, December 1741, 4 Viner 
4.52, Lord Hardwicke declared his opinion, that the reverſion 
was not liable to a bond; though a judgment, ſtatute, or recogni- 
zance attaches upon all the real property, and follows it after 


at ceaſes to be aſſets. In the caſe of a bond, the declaration mult 
have 
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have ſtated, that the bond was the bond of the perſon who 
created the reverſion, and to whom the defendant is heir, and 
would not deſcribe the intermediate heir. — Here the deſcent is 
immediate, from Henry Worſley, to Earl Granville. Fourth, — 
As to the intereſt, the plaintiff and Miſs Hay take. — The 
plaintiff clearly takes an eſtate for life only ; the uſual remainder, 
to truſtees to preſerve contingent remainders, is interpoſed. — 
Miſs ay clearly takes nothing, for the words extend to daugh- 
ters only—Are the daughters of Earl Granville, and thoſe of 
his ſons, to be diſinherited for Miſs Hay? A tenancy in com- 
mon cannot be taken by deſcent, and here are no words to give 
it by purchaſe. In the caſes cited upon this part of the ſubject, 
there have been words clearly pointing out the intention. In 
Robinſon v. Robinſon, there was the word deſcendants, and both 
in that, and in Ductenfeeld's caſe, the taking of the name was re- 
hed upon. | 


Mr. Solicitor General, (on the ſame ſide,) To the ſecond point, 


Sir Robert Worſley, in the will, deſcribes himſelf to be ſeiſed 
ſubject to incumbrances. His deviſee can only take what he 
had to give. The plaintiff can therefore only claim the eſtate, 
ſo deviſed, ſubject to the incumbrances which affected it in the 
hands of the deviſor. Then, as to the reverſion, - the doctrine is 
the ſame at law, and in equity; and this queſtion at law is per- 
fectly clear. The report of the caſe of Smith v. Parker, in 
Blackſtone, muſt be inaccurate, for the Chief Juſtice is made, 
there, to doubt whether the aſſets are applicable firſt, to the 
debts of the father, or the ſon. 1 deny Mr. Ambler's doctrine 
as to the power of diſpoſition; a man may have a power to 
diſpoſe, which, if not executed by him, his creditors can take 
no advantage from. — As to the lands to be purchaſed, they 
are to go in the ſame manner as the other part of the eſtate. If 
Mr. Simeon's argument be right, they muſt go to entirely dif- 
ferent uſes.— If there had been no remainder to the right 
heirs in the will, the remaining intereſt would have deſcended. 
—The addition of thoſe words can make no difference. As to 
Miſs Hay's intereſt, —the words “ /uch iſſue, can only relate to 
daughters,—the Court will not ſupply words, to give an inhe- 
ritance. | 


Mir. Mansfield, (on che ſame ſide, —Firſt, As to che eſtate of 
plaintiff Lady Tweedale, and Miſs Hay, It. is clear neither the 
Vor. I. 3 * plaintiff, 
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*plaintif}, nor her daughters, could take more than eſtates for their 
lives ; the words are not ſufficient to carry more, they are eſtate; 


Twerdere for life, expreſsly limited, —there are no words of limitation 
Cf, afterwards.—The only caſe at all like this, is that of Evan; 


[*255] 


v. Aſtley, that turned on conjecture, ariſing evidently out of 
the will, but to conſtrue this more than a life-eſtate, would 
be mere unſupported conjecture. —Mils Hay can take nothing, 
—Second,—As to the 21 years term, the teſtator meant to put 
the rents, and profits of the e of Wight eſtates, in the ſame 
{ituation as his. perſonal eſtate, theſe will be hable to the ſame 
debts with the perſonal. Third, — The plaintiff muſt take the 
Candover eſtate, cum onere. Robert Earl Granville, was the firſt 
taker of the Candever eſtate, the eſtate would be incumbered 
in his hands. It muſt be fo, therefore, in the hands of the ſuc- 
ceſlive takers. —In ſuch a caſe as this, the deſcription © /ubje& t5 
c zncumbrances,” will weigh, how little ſoever it might in ſome 
others. —Serle v. St. Eloy, does not bear upon the queſtion, 
It turned upon words in the will. Fourth. — Then, as to the 
reverſion, and firſt, the money to be laid out in lands.—The in- 
tention was that theſe lands ſhould be to the ſame uſes as the real 
eſtate; if the diſtinction can be taken, that intent cannot prevail. 
The univerſal underſtanding of the Maſter's office is, that the 


perſons who take ſuch reverſions take by deſcent ; the words 


right heirs are never held to give an eſtate by purchaſe, though 
e rizht heir will. —Then as to the real eſtates, — there is no 
caſe except Smith and Parker, to the effect of that caſe.—In 
an action againſt Lord Granville, he could not have been charged 
as heir of Sir Robert, he took as heir of Henry. There is a 
difference between the reverſion in fee deſcending, and the land 
deſcending, as appears from Fenks's caſe, Cro. Car. 151. and 
Kellow v. Rowden : mere ſeiſin in law, not in fact, is not ſuf- 
ficient to charge the heir, Co. Lit. 239. all the old books {peak 


of ſuch a reverſion, as not being aſſets; being only a poſlibility 
of reverter. 


Mr. Madocks, (on the ſame fide,)—The caſe of Cunningham v. 
Moody, 1 Vezey, 174, ſhews that the reverſion of money to be 


laid out in land, is to be conſidered as if it was already land.— 


This claim mult be againſt the heir of Sir Robert Worſley, It is 
true that when the reverſion veſted in Sir Robert, he might have 
affected it by deed, will, or judgment, but the bond is a per- 


ſonal demand. — The creditor, to affect the heir, muſt either ſhew 


a lien 
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* a lien on the land, or that the heir is bound, that he is heir of 
the perſon who made the contract, and has aflets from him. 
As to Sir Robert taking the reverſion by purchaſe, the practice 


at the Maſter's office is to make the limitation to the right heirs C 


of the teſtator. In Brown v. Barkham, Pre. Cha. 461. the limi- 
tation was made (according to the deviſe) to the heirs male of the 
great grand-father, who was dead. 


Mr. Macdonald, (for George Thynne, firſt tenant in tail under 
Lord Granville's will, and Thomas Thynne, remainder-man in 
fee.) Firſt, as to the reverſion, — The mere capacity to take an 
eſtate, after the expiration of intermediate intereſts, is not con- 
ſidered by the law as a valuable property, to be liable as aſſets: 
—it may never exiit, and therefore cannot be applied to the 
purpoſe. A reverſion, after an eſtate for life, being a certainty, 
only poſtponed in point of time, is aſſets quando acciderint, but 
there is no caſe where ſuch judgment has been given againſt an 
heir having a reverſion in fee after an eſtate-tail. Where a re- 
verſion is created by the perſon who alſo contracted the debt 
it is hable, becauſe he tranſmits the debt with the property 
which he has in the land: but there is no caſe where the land 
has been affected in the hands of the heir, except the anceſtor, 
ſeiſed in fee, created the reveriion as well as the debt. I rely upon 
there having been no ſuch determination, and I have the authority 
of Lord Coke who thought it was fair, if a principle of law does 
not appear to be laid down, to argue that no ſuch principle ex- 
iſts.— The gentlemen on the other fide, now require ſomething 
further, that the reverſion be held aſſets of the perſon who did 
not create it, they muſt therefore ſhew ſome authority for that 
polition. As to the eſtates Lady Tweedale and Miſs Hay take, 
Lady Tweezdale takes impeachable of waſte, and with every re- 
ſtraint under which Lord Granville took it, - with reſpect to Mails 
Hay, an eſtate given to perſons as tenants in common, without 
turther words, can only be for life. 


Mr. Scott (on the ſame ſide,) - With reſpect to the reverſion : I 
do not contend that a reverſion after an eſtate- tail is not in any caſe 
aſſets. It is ſo for the debt of the firſt perſon who was in poſſeſſion, 
and who created the reverſion, but not for the debt of the inter- 
mediate takers. The Quare made by Brooke, Afets by deſcent 19, 


is anſwered by Lord Hale, and by other parts of Brooke's own 


book. In title Execution, pl. 143. he puts nearly the ſame caſe, and 
| 8 ſays 


— 
* 4 


% 4* 
* probe, 
* 


1783. 
— 


'TWEECALE 
agaim/ſt 
COVENTRY. 


[*256] 


a 
1783. 
KY — 
Jwer pars 
nga n/t 
CnvextTtriy. 


12500 


But even a remainder may go by deſcent, Co. Lit. 378, b. A 


Poucher.— As to Sir Robert taking the lands to be bought, by pur- 


but the conveyance muſt be to the heir of Henry, who could not 


nearer the intent of the teſtator, now, to limit this to the perſon 


ſonal eſtate of Sir Robert Worley.) The term of 21 years cannot 
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*ſays it ſhall not be taken in execution for the father's debt, becauſe 
he never was ſeiſed. In title Recovery 1 3, the ſame caſe is again 
put, and Fitzherlert, title recovery, 14 agrees with it: theſe 
reſtore the authority of Prooke, afſets 19. — In Godolpbin v. 
Abingdon, the circumſtances of the caſe are not ſtated, and Lord 
Hardwick:'s opinion is very ſhort.—In the other caſes, the Jia, 
either imply nothing, or do not apply to the preſent caſe, In 
all of them the Gather was ſeiſed, and the creditor concluded with 
an averment that the defendant was heir to the debtor. So it 
is in Jerks's caſe, in Bell's caſe, Hetley, 134. the caſe in Dyer, and 
that in Lutwyche, The heir muit be charged as heir to the ob- 
ligor, and in reſpec of thoſe lands only which he took from 
him.—If a ſon have lands, and die ſeiſed, and the lands go to 
the uncle, the uncle dies, and the lands go to the father, the fa- 
ther would not be liable to the ſon's bond, for the creditor muſt 
charge him as heir to thè ſon, which cannot be; Co. Lit. 11, b. 
If the ſon made warranty, the warranty would not deſcend to 
the father, Gilb. Ten. 18. nor could he vouch as heir, Bro. Abr. tit. 


chaſe; It has been allumed, that if a conveyance were now di- 
rected, it would be impoſſible to make the heir take by deſcent; 


be liable to Sir Robert's debts. —Zenry meant his heir to take 
that which was already land, by deſcent; his intention there- 
fore was the ſame with reſpect to the lands to be purchaſed. 
If Henry had taken no notice of his right heirs, I ſhould think 
what was undeviſed would not go to his perſonal repreſentative, 
as has been ſaid. —Your Lordſhip in Pulteney v. Lord Darlington, 
(ante, p. 223.) ſaid a very ſhght circumſtance would decide 
it in favour of the heir or the executor.—On the authority of 
Hphins and Hopkins, (Forreft. 44.) I ſhould doubt whether 
it could go to the perional repreſentative, Papillon v. Voice, 2 Mm. 
471.—-Auſtin v. Taylor before Lord Northington, 2d. June 1759. 


reverſion may be ſo limited as to be taken by purchaſe. This 
was determined in a caſe before Lord Camden, and it would be 


who is very heir, now, of Henry, than to give it to the heirs of 
Sir Robert. | 


Mr. Morris, (for the truſtees of the term, the owners of the 
beneficial intereſt in the term, and who are entitled to the per- 


be 
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ebe liable to pay the charges on the Candover eftate, unleſs it is 
made ſo by the will of Sir Robert Wor/ley—Caſes are certainly not 
wanting to ſhew that the perſonal eſtate may be exonerated, and 
the real eſtate charged. It may be done either by expreſsly charg- 
ing the real eſtate, or by appropriating the perſonalty to other 
uſes. If a teſtator has charged an eſtate by mortgage, he may ap- 
propriate the perſonal eſtate, and leave that charged to bear the 
burthen. In this caſe there is no intention expreſſed of making 
the term liable; on the other hand, there is a recognition that the 
eſtates were liable to charges: that recognition is of itſelf equi- 
valent to a charge upon the eſtates.— The words in the will are 
bond and bool debts, theſe words will not include mortgages, even 


though bonds were given as collateral ſecurities, for the mortgage 


is a debt of a ſuperior nature. On that ground, in the diſabling 
ſtatute of Queen Elizabeth, the enumeration of parſons, vicars 
and others, is held not to include biſhops—As to the words, 
ſubjet to the incumbrances made in purſuance of any deed executed 
by him and his fon, Sir Robert clearly intended charges on that 
particular eſtate. It would be no objection, that there were no 
incumbrances on that eſtate, but, in truth, there was an incum- 
brance upon that eſtate, of 500 l. per annum ſettled on his ſon's 
wife. In four ſeveral clauſes of his will, bond and book-debts 
are expreſsly mentioned. In the laſt clauſe, therefore, where he 
mentions all his debts, he muſt be ſuppoſed to mean the debts he 
had before provided for, and not to introduce any new charge — 
Sir Robert knew perfectly well how to charge the e of Wight 
eſtate, and exonerate the Candover ; he has done ſo as to the 
50ol. jointure ; another argument ariſes from his having intail- 
ed the term upon the two Worfleys with croſs remainders, 
He would certainly not take ſo much pains where the deviſees 
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were not likely toreap any benefit; which it was reaſonableto ſup- 


poſe they would not, if the term was to be charged with theſe 
mortgages, The eſtate was only about 1,000 J. per annum, over 
and above Lady Wor/ley's charge of 1, 200 J. upon it. The annui- 
ties charged upon it by the will amounted to 740 J. there were 
pecuniary legacies to the amount of 17 or 1,800 /. and the ſim- 


ple contract debts, paid by the truſtees out of it, amounted to 
ooo J. So that there was little probability of it's producing 


much for the . orſleys, without this additional charge of 
17,000 J. though by the accidental death of Lady Worſley, ſoon 
after that of the the teſtator, they have received about 14 or 
15,000], more than they have -paid.—-{t is therefore moſt pre- 
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bable Sir Robert Worſley meant it ſhould be liable to annual char. 
ges only. 


Mr. Flor (on the ſame fade,)—In charging the $00 J. jointure 
to the ſon's wife, on the e of Fight eſtate, Sir Robert expreſß- 
ly ſays, in exoneration of the Gandover gſtate; if he had intend- 
ed the ſame exoneration as to the mortgages, he would certainly 
have expreſſed himſelf in the ſame manner. Mortgages have 
always been conſidered as debts of à ſuperior nature to bond- 
debts, though both are by ſpecialty, as in ex parte Grove, 1 All. 
104, Lord Hardwicke ſays, © a landlord is a creditor of a high. 
er degree than others,” though only by ſimple contract. T here- 
fore the words bond and book debts cannot include the mort- 
gages, they are qualifying words and exclude other debts. . 
4arney General v. Barkham, cited in Sigh en v. Colville, F "rr, 

206. 


Mr. Batt (on the ſame ſide,) In the conſtruction of wills all 
the words are to be conſtrued ſo as to ſtand together, if poſſible. 
Under this rule, the words all debts muſt refer to the words bond 
and book-debts, in the former clauſes. There are many ſtronger 
caſes where fubſequent words have been controlled by the former 


parts of the will. 


Mr. Ambler, in reply, Firſt, as to the truſt-term, Sir Robert 
Bas made it liable to all his debts. As to his having deſcribed 
himſelf as ſeiſed ſubject to incumbrances, it by no means ſhews 
that he intended the eſtate ſhould remain ſubject to theſe charges, 
even if he had deviſed them /ubjef to the incumbrances it would not 
have prevented their being exonerated, in conſequence of other 


expreſſions in the ſame will, as appears from the cafe in P. Vini. 


(Serle v. St. Eloy Though the words bond and book-debts ſhould 
even be held not to include mortgages (which I do not admit) 
it could not affect the laſt clauſe, all my debts. There were no 
deeds executed by him and his ſon, but the mortgages of the 
Candover eſtate, ſo that he muſt have had theſe mortgages in 
view, when he made the charge. Second—As to the reverſion 
in Henry's eſtate, —This queſtion has got divided in two one, 
as to the money to be laid aut in land the other, as to the land 


itſelf. If I ſucceed in either of theſe, it will be ſufficient to e 


onerate the Candover eſtate. As to the firſt of theſe, the caſe 


in the Common Pleas is preciſely in Haus. and it was well 1 
ſiclered 
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ſidered, as it was argued upon a ſpecial verdict. In reſpect to 
the ſecond, let the money to be laid out be limited how it will, 
it will be within the reach of theſe demands. By ordering it 
to be to the ſame uſes, Henry certainly meant to deviſe it, not to 
leave it undeviſed. It ought to be now limited as it would have 
been at the death of Henry, when the ultimate 2 would 
have been to Sir Robert. 


Lord Chancellor doubted whether it would not be neceſſary, in 


order to enable him to make a decree in the preſent caſe, to re- 


hear the former cauſe, in which the Candover eſtate had been de- 
creed to be ſold, in order to get rid of that decree; as, although 
it was abated, it was in the power of any party intereſted to re- 
vive it. Mr. Ambler infiſted, the intereſts of the ſeveral parties 
were ſo entirely varied by the death of Lord Granville, that it 
would be impoſſible to bring on again the queſtions agitated in 
that cauſe. Lord Chancellor ordered it to ſtand over till the it 
day of re-hearings after term, and deſired Mr. Ambler to conſider 
whether it would not be neceſſary to re-hear it. The principal 
cauſe, and the former cauſe ſtood in the paper. The re-hearing 
was not gone into, and afterwards 28th March 1783, the * 
Chancellor pronounced judgment. 


Lord Charice, The great reluctance I find, in pronouncing 

a decree in this cauſe, ariſes from finding myſelf obliged to charge 
the truſt-term of 21 years, with the payment of the debts.— 
This makes it unneceſſary for me to decide upon the queſtion of 
the reverſion ; if that had been neceſſary, the caſe in the Common 
Pleas does not ſo ſatisfy my mind, as to have enabled me to de- 
cide it without referring it to a court of common law. But I 
am obliged (although I am very ſorry for it) to charge the truſt 
term with the payment of the incumbrances. Had the queſtion 
ſtood upon the words bond and book-debts only, it might have 
admitted of ſome doubt, though 1 do not ſee how theſe words, 
in the caſe of a gentleman, who can have no debts properly 
called book-debts, can be other than a general charge ; but the 
misfortune is, that, by the ſubſequent clauſe, Sir Robert has di- 


| + The queſtion whether the reverſion was aſſets of the perſon through whom ie 
deſcended, to thoſe in whom it veſted in poſſeſſion, was much agitated in the caſe af 
Arundel v. Knight, argued at Lincoln's-Inn-Ha'l, 6 Ju 1787, when Lord Chancellor ex- 
preſſed his opinion to be againſt the caſe in the Common Pleas ; bur, as this caſe has not 
geceived hislordſhip's final decifion, no direct inference can be drawn from it, 
| 3 | ; .reted 
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"| Worſley, and of his perſonal eſtate, and of the rents and profits 


Lincoln's Inn 
Hall, 28th 
March 1783 . 
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and Naſb, with their appurtenances, the capital meſſuage known 
by the name of Whaddon Hall, and alſo divers parcels of land, 


thereon; alſo all the coppices of wood, being part of the ſame 


lands, tenements, hereditaments, tithes, and premiſes, with 


give 1000. To Foſeph Smith, eſq; of Shelbrooke-Lodge, I give 
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rected his truſtees to pay all his debts, annuities, legacies, Ve. 
and a till greater misfortune is, that he has made his executor, 
executors in truſt, and has made this term a joint-fund with 
his perſonal eſtate.—l have tried to find an objection to this exe. 
cution of the truſt, but cannot.— ] muſt therefore direct an ac- 
count of the funeral expences, debts and legacies of Sir Robert 


of the truſt-term, in order that they may be firſt applied in dif. 
charge of the incumbrances. 


- 


*HonEg again} MEDCRAF r. 


HOMAS James Selby, eſq; made his will, dated 19th 
Auguſt, 1768, as follows, J give and deviſe to my right 
and lawful heir at law, for the better finding out of whom J 
direct advertiſements to be publiſhed immediately after my de- 
ceaſe, in ſome of the public papers, — All my manor of Whedon 


arable and meadow, ſituate in the pariſh aforeſaid, with their ap- 
purtenances, and alſo my chace known by the name of Hhad- 
don chace, with all the deer, ſoil, ground, and timber growing 


chace; alſo that parcel of land, known by the name of Whaddon 
Park : allo all my other meſſuages, farms, lands, kereditaments, 
and premiſes, ſituate in the ſeveral pariſhes of I aden, and 
Naſh, Great Harewood, fc. in the county of Bucks, with their 
rights, members, and appurtenances ; To hold the ſaid manors of 
Whaddon and Naſh, capital meſſuage, ground, meſſuages, farms, 


their appurtenances, to my heir at law, his heirs, executors, ad- 
miniſtrators, and aſligns for ever, ſabject to and chargealle 
nevertheleſs with the payment of all my juſt debts, funeral 
charges, bonds, annuities, and all legacies hereafter mentioned, 
that is to ſay, to the rev. Mr. Thomas Sawell, ſchool-maſter, 1 
give 1000/. To Sir William Stonehouſe. bart. of Oxfordſhire, l 


1000/. To my dear couſin Temperance Bedford, I give 1coo!. To 
E. Page and C. Foſter, 5ook each—To Themas Page of WH"aver- 
2 | Aon, 
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don, in the county of Bucks, I give 500l.—to Mr. Franklyn, who 
married Mis E. Wells, I give 1000. and to Miſs Nelly Wells, 
and Mrs. Franklyn, late Catherine Wells, I give lool. each; 
eight legacies of 100/. each to the Taylors, —and to Charles 
Taylor, Fohn Taylor, and Ann Court, an annuity of 10/7. each, 
to the poor of the pariſhes of Whaddon, Naſh, and Totenhoe, 
I give zoo/.—to the poor of Waverdon, 3ool.—to Charles 
Miller, eſq; I give 500/—to Mr. F. Shepheard, I give 5ool. 
to Mrs. Elizabeth Howels, I give 20l. a year, —to Fohn Ranby, 
eſq; I give 500/.—to Mrs. Ann Kent, ſiſter to Temperance Bed. 
ford, I give 1000/. to Thomas Fg er, I give 100. and 200. a year 
* for life, to Mr. Simon Taylor, I give oo. to Mr. Jobn Hall, I 
give 100/. (here was here a conſiderable blank left in the will) 
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all which debts, and all other debts by me owed, together with 


all which legacies, funeral charges, and appointments, I do 
hereby order and direct to be paid by the ſaid heir at law, 
his heirs, executors, or aſſigns, within 12 months after my de- 


- ceaſe ; but ſhould it ſo happen, that no heir at law is found, 1 


then do hereby conſtitute and appoint William Lowndes, eſq; of 
Winſlow, in the county of Bucks, my lawful heir, on condition he 
changes his name to Selby, and I give the eſtates, and all the 
manors before mentioned, together with all rights, heredita- 
ments, members, and appurtenances before mentioned, to the 
faid William Lowndes, ſubject to and chargeable, nevertheleſs with 
all the legacies, annuities, debts, funeral charges, and other 
charges before mentioned. Next I give and bequeath all my tene- 
ments, and meſſuages, with the appurtenances thereto belonging, 
ſituate in St. Clement's church-yard, and alſo all thoſe my meſ- 
ſuages, farms, lands, and tenements, and tithes, and heredita- 
ments, and premiſes, with every their appurtenances, ſituate in 
the e of Ely, and alſo all that my manor of Herting fordbury, 
in the county of Hertford, with all the rights, members, manors, 
and appurtenances thereto belonging, to the rev. Mr. John Lord, 
of Drayton, and to Mr. Richard Filkes, the elder, their heirs, 
executors, adminiſtrators, and aſſigns, on truſt to ſell and diſpoſe 
thereof, and the monies ariſing from the ſale thereof I give. and 
bequeark, to be forthwith paid into the hands of the treaſurers 
of the three charities hereafter mentioned, for the uſe and 
behoof of the ſaid three charities, ſhare and ſhare alike, (that is 
to ſay) to the Foundling hoſpital, one third ſhare, to the Mag- 
dalen hoſpital, one third ſhare, and to the Ahlum, one third ſhare. 


Vor- 1 — 4 A ws. above 


And 1 give to the ſaid Temperance Bedford, 1 ooo over and 
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CASES ARrGveD AND DETERMINED 


above what is before recited, #bis being port of my perſonal glatt, 
together with all intereſt that is or thall become due, and which 
1,000 J. is out at uſe, and lent by me to Sir Thomas Al/ipn, bart. 
of, Ce. — I alſo give to the ſaid Temperance Bedford, three 
pictures, (as deſcribed) and alſo an iron cheſt, now in the hand 
of Mr. Hoare, my banker, containing my mother's jewels, and 
ſome other trifles : alſo my mahogany cheſt of drawers, ia the 
dreſſing- room, at Waverdon, together with all bonds, notes, 
monies, and whatever elſe is contained in the ſame.—1 alſo 
give to the ſaid Temperance Bedford, after the deceaſe of my 
beloved Mrs. Elizabeth Hone, commonly called Vane, all chat 
*my dwelling houſe at Waverdon, together with all meſſages, 
farms, lands, and tenements, hereditaments, and premiſſes, with 
the appurtenances, ſituate in Naverdon aforeſaic, Agi, Gniſe, 
Hs Vorne, Crawley, Heath, and Reach, in the ſeveral counties 
of Bucks and Bedford.—1 alſo give and bequeath to the faid 
Temperance Bedford, the perpetual advowſon, and diſpoſal of thy 


living, or rectory of Waverdon aforeſaid, for ever, together with 


the tythes of all forts, thereof; — I give to Sir William Shenftone, 
bart. ſome pictures, (thereby deſcribed) and my hounds, and 
dogs to Mr. Small. —Next'l give and bequeath to Mrs. Eliaa- 
beth Hone, otherwiſe Vane, all my intereſt, dividends, and pro- 
duce, that is now due, or ſhall hereafter ariſe and become due, 
from all mybank-ſtock, to me appertaining, whetherbought in my 


name, or that of any others, together with all intereſt, dividends, 


produce now due, or hereafter to ariſe from all my South-ſca 
ſtock, South-ſea annuities, indentures, bonds, in Mr. Hoerc's 
hands, and all other my ſecurities veſted in the public funds 
to the .aforeſaid Eligabeih Hone, alias Vane, for the term of her 
natural life, to be received by her, or by her order, and for her 
uſe and beheof.—And I do likewiſe give and bequeath to the 
ſaid Elizabeth Hone, otherwiſe Vane, all that my dwelling houſe 


at Woaverdon, together with, Ce. (as before to Temperance 


_ Bedford,) together with all the uſe of all the furniture, plate, 


and every the goods, Ac. contained, and now being in the {aid 
dwelling-houſe, for her uſe, and her friends, during her natural 
life. — All the reſidus and remainder of my goods, and chattels, 
together with the ſeveral ſums of money that ſhall be due to me 
at the time of my death, from my tenants, and athers, (ſave and 
except whatever bonds, and other perſonalties are contained in 
the bureau, given to Miſs Bed/ord,) I do hereby give and bequeath 
#0 the hi Mrs. Hone, otherwiſe Vaxe, and alſo all monies that are 
veſted in my banker's hands, and all money whatſoever, and 

| | whereſoever 
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whereſoever, (excepting as before excepted) and I do hereby con- 
Kitate and appoint her, the aforeſaid Mrs. Hone, otherwiſe Vane, 
together with the rev. Mr. John Lord, and Mr. R. Filkes, the 
elder aforeſaid, jornt executrix, and executors, of this my laſt will 
and teſtament, and I do give and bequeath to the ſaid Mr. John 
Lord, and to Mr. R. Files, to each of them, 1,000/. for their 
trouble in executing the above truſts, and their aiding and ad- 
viſing Mrs. Horne, in the management of her affairs. By a co- 

dicil, dated the ſame 19th Augyf, 1758, the teſtator gave as 
follows: after the deceaſe of Mrs. Elizabeth Hone, I direct 
that Mr. John Lord, and Mr. R. Filkes, or the ſurvivor, his heirs 
and aſſigns, ſhall immediately ſell out all my money whatſoever, 
veſted in the public funds, whether Bank Rock, South-fea ſtock, or 
annuities, or what elſe, for the beſt price they can get, and divide 
it into four equal ſhares, paying one fourth ſhare to my couſin 
Temperance Bedford, her heirs , executors, adminiſtrators and aſ- 
ſigns, and the other three ſhares, ſhare and ſhare alike, to the 
treaſurers for the charities herein after mentioned, for the uſe and 
behoof of the ſaid charities, that is to ſay, one third ſhare to the 
Foundling hoſpital, one third ſhare to the Magdalen hoſpital, and 
one third ſhare to the A/ylum. | 


The rectory of Waverdon was held by the teſtator, by leaſe, 
from New College, Oxford, for the term of 10 years, from 1766, 
and, after the will made, he {ſurrendered up that leaſe, and took 
anew leaſe, dated 6th May, 1770; from the college, for 10 years 
more, and was poſſeſſed of the rectory, by virtue of that leaſe, at 
the time of his deceaſe, 7th of December, 1772. 


On a hearing for further direQuons, two queſtions had been 
made. 1{t. Whether the advowſon paſſed by the will, or the de- 


viſe was revoked, by the ſurrender of the former, and acceptance 


of the new leaſe. 2d. whether the real eſtate, was charged only 
with the legacies enumerated under the videlicet, or with all the 
' legacies in the will. | 


Lord Ghancellor, this day gave judgment. 


I have looked over Abney v. Miller, (2 Atkyns, 593.) and 
all the other caſes on the ſubject, and find I muſt contradict them 
all, if I did not conſtrue this deviſe of the leaſehold eſtate, which 
was afterwards ſurrendered, to be a lapſed deviſe; it mult be part 
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CASES ARGUED AND DETERMINED 


1783. of the ,perſonal eſtate —The enumerated legacies are expreſsly 
— charged on the eſtate. According to the caſes of Adams v. Mey. 
Hon rich, 1 Eg. Ca. Abr. 271. and Gaſcoign v. Duncan, in the Exche- 
der quer, 28th January 1774, you may gather, from the parts of a 
will, the variation of a charge from one part of the eſtate to ano- 
| ther. A probable intent would be ſufficient, without impli. 
| | cation plain, for this purpoſe ; but it is ſtronger, a multo magic 
when he has clearly charged the real eſtate, Stapleton v. Colville, 
Forreſt, 202. Here he leaves all the eſtate charged *with the le- 

{*2a6g] 2% . 
'*  gacies after mentioned, that is to ſay,—(enumerating them) 
| and takes up the conſideration of defraying them, which is to be 
done by his heir, or by Lowndes, whom he ſubſtitutes in default 
of an heir. He then gives a legacy out of his perſonal eftate, and 
afterwards diſpoſes of his leaſehold and other perſonal eſtates 
ſpecifically; that is, he diſpoſes of every part of it.—But this 

. proviſion does not extend to the other legacies. 


— 


— — — 


is lordſhip, therefore, declared that the ſeveral legacies given 
| by the teſtator's will to the poor of the pariſhes of Whaddon, Naſh, 
Totenhoe, and Waverdon were void, as being within the act of the 
9th. Geo. 2. intitled an act to reſtrain the diſpoſition of lands where- 
by the ſame become inalienable, it was ordered that what was re- 
ported due for principal and intereſt of the teſtator's debts, and the 
ſubſequent intereſt to be computed thereon, and alſo what was 
already reported due for principal and intereſt of the ſeveral other 
legacies given by the teſtator's will, and the ſubſequent intereſt to 
be computed thereon, except the legacies of 1,000 J. each, given 
to Fohn Lord and Richard Filkes, his executors, he raiſed by mort- 
age or ſale of the teſtator's eflate called Whaddon Chace, Whaddon 
Park, and other his lands ſubjected to the payment thereof, by 
the ſaid teſtator's will, or of a ſufficient part thereof, with the ap- 
probation of the Maſter : And it was ordered that the money ſo 

to be raiſed by ſuch mortgage or ſale ſhould be applied in pay- 
ment thereof accordingly, and, as to the legacies of 1,000 /. each, 
to Lord and Filkes, and the intereſt thereof, it was ordered that 
the ſame ſhould be paid out of the reſidue of the ſaid teſtator's 
perſonal eſtate. And it was declared that the e of the rectory of 
Whaddon, and the lands and tythes thereto belonging having been 
ſurrendered by the teflator and a new leaſe taken thereof after 
the making of the ſaid teſtator's will, that the ſame fell into, and 
was to be conſidered as part of the reſidue of his per/ond! 
£fate, and the accumulated rents of the eſtate at Maddon, 
OE? | 9 rs in 
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in the mean time, were ordered to be paid to the defendant Vil- 
liam Lowndes Selby, and it was declared that the Whaddon eſtate, 
deviſed by the teſtator's will in manner therein mentioned to the 
ſaid defendant, was to be conſidered as belonging to him, and it 
was ordered that he ſhould be let into poſſeſſion, and that the 
title deeds ſhould be delivered to him, and it was declared that 
the deviſe in the teſtator's will of the freehold and leaſehold 
eſtates given to charities, were void deviſes as being within the 
gth Geo. 2. and that the leaſehold fell into, and conſtituted part 
of, the reſidue of the teſtator's perſonal eſtate. f 


+ See the caſe of Coppin v. Fernyhbough, vol. 2. p. 291. where the gift being, as in this 
caſe, of a ſpecific leaſe, was held to be adeemed by a ſubſequent renewal; tho? there 


being a codicil made after the renewal, that was held to be a republication of the will, and 


that the renewed leaſe paſſed thereby, But, in caſes where the gift of the leaſe is rot 
Jpecific, the renewal is no ademption ; therefore, where the words were ** as to all and 
fingular my leaſehold eſtate, goods, &c.” Lord Hardwwicke ſaid there was no doubt but the 
leaſchold eſtate paſſed by the will; it was not a. ſpecific legacy but an enumeration of the 
particulars of his perſonal eſtate, V1irling v. Lydiard, 3 Ait. 199. 
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CASES ARGVbED AND Dzr2rMINey 


„Lord Thurlw reſigned the Great Seal, Tueſday the Bth of Ari, 


1783,—and it was delivered, by his Majeſty, to Alexander 
Lord Loughborough, Lord Chief Juſtice of the Court of Com- 
mon Pleas, Sir William Henry Aſbbunſt, one of the Juſtices 
of the Court of King's Bench, and Sir Beaumont Hetham, 
one of the Barons of the Court of Exchequer, as Lords Com- 
miſſioners. 


is Tu COURT or CHANCERY, 
Eaſter Term 
23 Geo. 3. 1783. 


ALEXanDER Lord LoucHBOROU GR, 


Sir William HENRY ASHHURST ' , _ 

Sir BEAUMUONT HoTHaM nas 
Sir Thomas SEWEL, Maſter of the Rolls. 

James WaLLace, Eſq; Attorney General. 

Joann LEE, Eſq; Solicitor General. 

— —— — — — 


FID ELLE again EvaANs. 


N agreement in writing having been made, amongſt the 
parties to this ſuit, a part of which was, that the plaintiff's 
bill ſhould be difmiſſed without coſts, the plaintiff gave 
Notice of motion ; and Mr. Graham moved, that it ſhould be fo 

diſmiſſed ; but the defendants did not conſent at the bar. The 
Court thought they could not make an order to diſmiſs without 

coſts, but upon conſent; but gave a rule to diſmifs wnlgs cauſe 
ſhould be ſhewn to the contrary. 

+ Vide Knox v. Brown, vel. 2. p. 186. 


» 


Ex parte CATE x. 


Petition in the matter of Byde a bankrupt, by annuity 
creditors, that the arrears of their annuities might be com- 
puted and the growing payments valued, and thatthey might be 
admitted to prove debts, to the amount under the commiſſion: 
The aſſignees conſented, but the Court ordered that a ſpecial 
meeting of the creditors ſhould be called to take their opinion, 
whether the aſſignees ſhould n the creditors now claiming 
4 being 


Motion ts 


diſmiſs bill 
without coſts, 
cannot be, but 
upon con- 
ſent. 


A ſpecial 
meeting of 
creditors or- 
dered, in or- 
der to their 
conſent or 
diſſent, to ad- 
mitting an- 
nuitants to 
prove as cre- 
ditors. 
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1783. * being annuitants, who had bought, for the life of the bankrupt, 
— at five years purchaſe, and coming in competition with fair debts, 


| Ev parte | 
CATER. - 4 
[*268] 
Ex parte Bu RR O. 
A Petition of other annuity creditors in the fame bankruptcy 
with the former, but praying in the alternative to be admit- 
ted for the value of the annuities, or for the money paid for them; 
ordered to ſtand over to be amended, by ſtating the time when the 
act of bankruptcy happened, in order to ſee whether or not the 
bond was then forfeited at law. 
Lords Com- | | 
Ae. B1lLLINGSLY againſf CR ITCHET. 
Hotham, 
* A Bill filed by the children of the late John Billing fly, againſt 
_ bul⸗ the widow, now married to the other defendant Cyil all. 


— 4% — Billing. ſiey, by his will, had given to the children about 4, ooo. 


maintain the ſtock. He had likewiſe made a proviſion for the widow, who 
— 3 had a further eſtate from her own family. The queſtion was, 
pro ide an whether the mother was obliged to ſupport theſe children, or it 


trom the in- was to be done by an allowance out of the intereſt of the ſtocks 
ral of their given to them by their father. 


tortunes, 
Mr. Sehoyn, for the defendants, ſaid, he admitted the practice 

to be, that where the father apphes for a maintenance for a child 

out of its ſeparate fortune, the Court refers it to the Maſter to in- 

quire whether the father is of ability to maintain the child, but 

that there is no ſuch reference when the mother applies. That, in 

this caſe, there was a diſcretion in the truſtees, whether they would 

give an allowance or not, and, upon application, they thought it 
unneceſſary. The mother is under a natural obligation to main- 


tain her own offspring—There is nothing in the will to reſtrain 
the truſtees but their own diſcretion. 


Aſhhurſt, Lord Commiſſioner.—If the mother ſtill continued 
unmarried I ſhould have ſome doubt; but, fince her marriage, {he 
is entitled to an allowance: otherwiſe, it would be compelling the 

| ſecond 
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ſecond huſband to keep the children, who is under no natural 
obligation ſo to do. King v. Monday, Fort. 303. 


Hol ham, Lord Commiſſioner. —The Court muſt ſee what ſhould 

be applied to the maintenance. It is wile to let the children 

have part of their fortunes applied to their education. The diſ- 

cretion to be exercifed muſt be under the view of this Court. — 

Ought not the Court to ſee to the application of part to their 

education? The ſecond huſband on his marriage thought he 
was to have the wife's fortune uncharged.* 


* Sce on the point of this caſe alſo, that of Woodford and Lilburn, (20 Geo. 2.) cited from a 
MS. in. Bott's Poor Laws, p. $7. pl. 147. 


Russ EL againſt RUSSEL. 


Leaſe having been pledged by a perſon (who afterwards 
| became a bankrupt,) to the plaintiff, as a ſecurity for a 
ſum of money lent to the bankrupt, the pledgee brought this bill 
for a ſale of the leaſehold eſtate. 


Mr. Lloyd, for the plaintiff, merely ſtated the caſe, and that the 
plaintiff had a Len upon the eſtate. 


Mr. Kenyon for the defendants, the aſſignees, inſiſted the 
plaintiff's claim was againſt the law of the land; for that it would 
be charging land without writing, which as againſt the 4th clauſe 
of the ſtatute of frauds. 


Lord Loughborough —In this caſe it is a delivery of the title 
to the plaintiff for a valuable confideration.— The Court has 


nothing to do but to ſupply the legal formalities.—In all theſe 


caſes the contract is not to be performed. but is executed. 


Aſhburſt, Lord Commiſſioner. Where the contract is for a ſale, 
and is admitted ſo to be, it is an equivocal act to be explained, 
whether the party was admitted as tenant or as purchaſer.—So 


here it is open to explanation, * what terms the leaſe was 
delivered. | 


Vor. I. 


40 


A queſtion 
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Where a par- 
ty has clearly 

diſtinct de- 
mands on a 
bankrupt, he 
may ſue for 
one and 
come under 
the commil- 
fion for the 
other, but 
not, if they 
are only dif- 


ferent ſecu- 


rities for the 
ſame debt. 


* 
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CASES ARCUuEp AND DETERMINED 


*A queſtion aroſe as to reading the bankrupt's evidence, he 
having had his allowance and certificate, but the Court fuk. 
fered it to be read, thinking him not bound to refund. 


An iſſue was directed to try whether the leaſe was depoſited 
as a ſecurity for the ſum advanced. by the plaintiff to the bank- 
rupt. | 


Upon the trial the jury found it was depoſited as a ſecurity. 


+ The reporter has been informed that this cauſe came on afterwards (though he has not 


been able to aſcertain the date) before Lord Th»r/ow, on the equity reterved, when his 
lor4thip ordered that the leate ſhould be {o:d, and the plaintiff paid his money, 


The ſame point has been ſince determined in the caſes of Feather/oze v. Fenwick, Mas, 
1784, and H.rford v. Car enter, 17th and 18th of April, 1785, where Lord Thur 6: 


v held 


that the depoſit of deeds entitled the holder to have a mortgage, and to have his lien effectu 
ated; although there was no ſpecial agrerment to aſſign, the depoſit atfords a preſumption 


that ſuch was the intent. 


Z parte CRINSOZ. 


HE houſe of Brown and Collinſon having ſeveral demands 
on that of Rabone & Crinſoz, (which, as well as the 
former, had become bankrupt,) vis. -A demand ſecured by 


an aſſignment of ſhips, another by bond, and a third by ſimple 


contract; proved the {imple contract debt under the commiſſion, 


and brought an action upon the bond.—This was a petition 


that they might elect to proceed on both at law, or under the 
commiſſion. 


Mr. Walker, againſt the petition, Notwithſtanding the caſe 
Ex parte Botterill, 1 Alf. log. a party having debts of differ- 


ent natures, or, where the debts are in different rights, may 


prove one, and proceed at law for the other. 


Where the party 


has proved the debt, and proceeds at law alſo for the ſame debt, 


he may be put to his election. The petitioning creditor can- 
not elect, but muſt proceed under the commiſſion ; Ex parte 
Ward, 1 Atk. 153. but any other creditor may ele. 


Mr. Arden in ſupport of the petition. In this caſe it is 
really the ſame debt, the bond and the aſſignment both being to 


ſecure whatever was, or ſhould become due. 
2 Lor d 


is TRE COURT or CHANCERY. 
Lord Loughborough, Lord Commiſſioner, —The petitioning cre- 


ditor cannot proceed in any way but under the commiſſion ; he is 
precluded. Any other cfeditor has his election, but hecannottake 
a dividend under the commiſſion, and take the bankrupt in execu- 
tion for the ſame debt.—He cannot take a dividend without giv- 
ing up his execution ; but if he has different debts he may have 
different remedies. But this caſe 1s different from all thoſe in 
the books, there being an aſſignment, a bond, and another debt. 
If this is not covered by either of the others, they may come un- 
der the commiſſion for that duty. But I have ſome doubts as to 
the bond. I think the creditor is bound to prove all the debts 
that would be covered by the certificate. In Botteril”s Caſe, the 
bankrupt was in execution when the commiſſion iſſued. In 
Mard's Caſe, it was held that being aſſignee did not preclude from 


election. It is no where held that the creditor may prove parcel 


of his debt under the commiſſion, and ſue for the reſt at law, 
where it is the ſame debt, and of ſuch a nature as to be proveable 
under the commiſſion: a mortgagee cannot take a dividend on 
the mortgage and ſue upon the bond. Here the bond and the 
alignment ſeem to be the ſame debt. If a mortgagee has a 


ſeparate debt, which cannot be tacked to the mortgage, he may 
proceed differently for that debt. 


Aſhburſt, Lord Commiſſioner.— In any cn it is hard that a cre- 
ditor ſhould both prove, and bring an action, even where the 
debts are diſtinct; but here the caſe is very different. 


Hot bam, Lord Commiſſioner.— do not ſee the good ſenſe of 
diſtinguiſhing the petitioning creditor from any other; true, he 
has made his election, but that e to any creditor who has 
proved his debt. 


The petition ſtood over. 


CaMmPeBrLiL 


1783. 


Ex {arte 
CarnNns0Zz.. 


12711 


— 
Lords Com- 
miſſioners, 
d Lough- 

orough, Aſp- 
burſt, Ho- 
tham. 


A. H. bywill, 
gave money, 
upon mort- 
gage to a 
charity in 
Treland: the 
wife, by her 
will, atirm- 
ing that be- 
queſt, held to 
be an admiſ- 
ſionof aſſets of 
the teſtator, 
and therefore 
good, though 


out of land. 


There being 
ſeveral codi- 
cils to a will, 
ſome of which 
were bare re- 
petirions of 
others, the 
court decla- 
red them to 

be only ſub- 
ſtitutions. 


[*272] 


CASES AxeuzDp AND DETERMINED 


CaurbzlL againſt The Earl of Rapxos. 


A CHIBALD Hutchinſon, having a confiderable eſtate in 

land, and alſo a large perſonal eſtate upon mortgage on 
lands in Norfolk, by his will, bearing date 22 July, 1740, gave 
to truſtees a ſum of 7,000 l. to be laid out, after the death of his 
wife, i in the purchaſe of lands in Jreland, the rents and profits to 
be diſtributed among poor perſons in ireland, who ſhould ap- 
pear to be related to him, (though ever ſo remotely,) or, in de- 
fault of poor relations of his, to. poor perſons in the county of 
* Antrim in Ireland. Elizabeth Hutchinſon his wife, proved that 
will, and afterwards, by her will dated 1 Auguſt, 1761, reciting 
the will of Archibald Hutchinſon, and that his perſonal eſtate was 
out upon mortgage in Norfolk; ſhe ordered her real eſtate to 
be ſold, and the 7,000 /. to be paid to the uſes declared by the 
will of Archibald Hutchinſon. She, by the ſame will, gave ſeveral 
legacies, among others, to Mary Call 10 l. alſo to Mary Mcol- 
dridge and Barbara Smith, other legacies. By a codicil dated in 
1768, ſhe gave to Mary Call 40 l. inſtead of 10 in the will 
to Mrs. Wooldridge, for her and her brother, 100 J. — to Barbara 
Smith 2001. By a ſecond codicil in 1777, the gave to Mary 
Call 40 J. inſtead of 10 J. in the will—to Mary Wooldridge, for 
herſelf and family, 100 l. to Barbara Smith zool. The prayer 
of the bill was to eſtabliſh the will, and that the ſecond codici} 
ſhould be declared to have revoked the firſt. 


Mr. Madeocks.—The teſtator's whole perſonal eſtate, being upon 
mortgage in Norfolk, could not be applied to the charitable uſes 
in Ireland; Attorney General and Meyrick 2 Vezey, 44: and her 
will confirming it, and ordering the eſtate to be ſold to pay the 
7000 J. is certainly void. As to the firſt and ſecond codicils to 
the will of Elizabeth, the ſecond was made under a variation 
of circumſtances, to enlarge ſome of the legacies ; ſhe conſidered 
the firſt codicil as being to be immediately deſtroyed after the 
execution of the ſecond. For this fact, Mr. Madocks offered to 


read the evidence of Hugh Fack/on, the attorney, who prepared the 
ſecond codicil, which being oppoſed, 


FW | Lord 


in THE COURT or CHANCERY, 


Lord Loughborough ſaid, — If the reading of the evidence of 
Fackſon 18 oppoſed here, I think you had better go upon it to 
the eccleſiaſtical court, for a repeal of the probate of the codicil. 
That evidence would have been a ground to exclude the codicil 
from the probate. The bequeſt to the charity is good, being to 
a charity in {reland, if it was not made otherwiſe by the cir- 
cumſtance of the money being upon mortgage on an eſtate here, 
which could not be liable to the deviſe to a charity; but it is 
too late to take that objection on the will of Elizabeth, the ad- 
mitting, by the deviſe to the ſame uſes, that ſhe had perſonal 
eſtate of the teſtator ; ſhe is therefore paying a debt, not giving 
money that is upon mortgage, but only admitting that ſhe had 
7oool. perſonal eſtate from him; which, as ſhe was executrix and 
*reſiduary legatee, is admitting a debt to his eſtate. Although 
the Court will not marſhall aſſets for a charity, yet it will make 
the legatees go upon the mortgage, 


The cauſe ſtood over, and coming on again a few days after, 
the Lords Commiſſioners pronounced a decree, that the ſecond 
codicil was a mere ſubſtitution for the firſt ; and, therefore, that 
the defendants were entitled to the legacies given by the firſt co- 
dicil only, and, the plaintiffs ſubmitting, the charitable legacies 
were alſo directed to be paid. 


* — 
* i. I” * 936—— — 


CoousESs againſ} Giss ox. 


H E only queſtion, in this caſe, was, whether in failure of 
the perſonal eſtate, copyhold lands were liable to debts, 


under the common commencement of a will, As to all my 
worldly eſtate, I deſire all my juſt debts ſhould be firſt paid.” 


Mr. Price for the plaintiff—cited Cloude/ly v. Pelham, 1 Vern. 
411.—2 Vern. 229. Alcock v. Sparhawke.—1 Wms. 444.—2 
Vezey 582. where a ſurrender was ſupplied for wife and child- 
ren, and extended to creditors. Pre. Ch. 449. Harris v. Ingle- 
dev, 3 Mme. 96. Haſſen v. Haſſen, 1770, where there were 
portions for children, and an annuity for their education, to be 
Paid by the executor: but Lord Bathurſt thought the heir liable. 
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Mr. Richards, for the defendant—The copyhold eſtate is not 


charged by theſe words; but there is no caſe where copyhold 
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the natural fund for the payment, even of the bond debt of the 
anceſtor. It is too late to argue now, that freehold lands are not 


has been held charged, where the teſtator had freehold; In 7. 
dor v. Anſon, 2 Vezey 582. there was no freehold eſtate, and 
therefore the words ſhewed the teſtator's intent, which muſt 
take effect - but does any ſuch intent appear here? Here is a 
freehold eſtate which is the proper fund. — In Chalks v. Caſbory, 
Eq. Abr. 124. Pre. Ch. 407. Lord Chancellor would not ſupply 
the defect of a ſurrender, where there was freehold eſtate. Here 
the ſurrender is ſatisfied by the other deviſes, 


Lord Commiſſioner A/bhurft.—The doctrine is, that where the 
introduQory words make the real eſtate liable, it ſhall extend 
as well to the copyhold, as to the freehold lands.—TFhe freehold 
is as unnatural a fund for the payment of debts as the copyhold. 
It is admitted that if there had been no freehold, the copyhold 
would have been liable. If the freehold had been deviſed to one 
perſon, and the copyhold to another, the freehold might have 
been firſt applied. But I am clearly of opinion, that they both 
are liable. 


Lord Commiſſioner Hotham.—If the copyhold is charged by 
the will, there is nothing in the caſe to diſcharge it. The law 
follows the teſtator's intention, to apply the whole real eſtate to 


the payment of debts, which covers the copyhold as well as the 
treehold. 


in THE COURT or CHANCERY.- 


The Hon. ANDREW For ET and Thomas Foley an 
Infant, his Son, by the ſaid ANDREW Forty, his 
Father and next Friend. Plaintiffs. 


Joun Buznelt, Henry KITCHEN, JohN GranrT, 
E Joun BATTYE, EDWARD Fol EY, and RoztrT FoLty, 
D. D. (ſince deceaſed) and RogEHA FT DarLas. 
Detendants. 


THIS bill was filed by Andrew Foley and Thomas Foley his 
2 ſon, praying that the defendants Burnell and Kitchen, late 
ſheriffs of London and Middleſex; might deliver up plate taken by 
them in execution, in the houſe of Edward Foley, in Portland 
Place, in the county of Middleſex, and for his debr, at the ſuit of 
Grant, who had aſſigned to Dallas and Battie, annuitants of Lord 
Foley and Edward Foley the defendants in the cauſe, and that 
they might be enjoined from ſelling the ſame upon the following 
caſe. The late Lord Foley, being ſeiſed in fee of Foley-Houfe,m St. 
Mary-le-bone, of an houſe at Stoke, and alſo of an houſe at Wiley, 
by will bearing date 19 June, 1777, gave and deviſed the houſe at 
Stoke to the defendant, Dr. Robert Foley, and Abraham Turner 
(ſince deceaſed) their executors, adminiſtrators and aſſigns, as truſ- 
tees, for the term of 101 years, without impeachment of waſte, re- 
*mainder to the uſe of Edward Foley, his ſecond ſon for life, re- 
mainder to truſtees to preſerve contingent remainders, remainder 
to truſtees for a term to raiſe a jointure for the wite of Edward, re- 
mainder to other truſtees for a term to raiſe portions for younger 
children, remainder to his firſt and other ſons; remainder to 
_ plaintiff Andrew for life, with like remainders to preſerve con- 
tingent remainders, and raiſe portions, remainder to his firſt and 
other ſons, with remainders over; he deviſed Foley Houſe and 
Mitley to the uſe of his other children; he alſo bequeathed, © all 
the ſtandards, fixtures, houſchold goods, implements of houſe- 
hold, furniture and pictures, gold and ſilver plate, china, porce- 
lain, glaſs, ſtatues, buſts, library and books, which ſhould be 
* at Stolle, Witley or Foley Houſe, to be beld and enjoyed by the ſeveral 
* perſons, who, from time to time, ſhould reſpeclively and ſucceſſively 
be entitled to the uſe and poſſeſſion of the ſame houſes reſpeatively, as, 
and in the nature of heir-looms, to be annexed, and go along with 
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that though Edward had ſuch a veſted property, it was qualified; 


I Edward had contracted to ſell the plate, the remedy mult be 
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e ſuch houſes reſpectively for ever; but it was his will and in- 
« tention that one of the ſervices of table plate, late belonging to 
e Thomas Lord Foley, ſhould go to, and be enjoyed by, the poſ- 
« ſeflor. of Witley, and the other to the poſſeſſor of Sole for the 
time being, and appointed Andrew Foley, Lord Clanbraſſil, Mary 
« Foley, Ann Winnington, Robert Foley, and Abraham Turner, 
« executors, and executrixes of his ſaid will.” By a codicil, 17 
September, 1777, the teſtator ſubſtituted the plaintiff Andrew Holey, 
as a truſtee, in the room of Abraham Turner deceaſed The teſta- 
tor died without revoking the will, otherwiſe than by the codi- 
cil, and Robert Foley (ſince deceaſed), and the plaintiff Andrew 
proved the will — Robert and Andrew permitted Edward to 
take poſſeſſion of the ſervice of plate at S , and he removed 
it to his houſe in town, where it was taken in execution, 
The bill further ſtated, that Edward Foley was only tenant for life 
of Stoke, and had no ſon born, that Andrew is a remainderman 
for life, and that the plaintiff Thomas, his ſon, the firſt remainder- 
man in tail, now in , and prayed that the plate might be reſ- 
tored to the houſe at Szoke, and that Edward might give an in- 
—— and ſecurity for its's preſervation. 


The cauſe was argued in Hilary Term, 1782. 


Mr. Price, Mr. Kenyon and Mr. Holliſt argued for the plain- 
tiffs that they had ſuch intereſts as entitled them to come for a 
remedy into this court. Immediately upon the death of Lord 
* Foley, the property in the plate veſted in the executors, but, 
upon their aſſent to the legacy, the property veſted in Edward, 
the firſt taker for life, and was diveſted out of the truſtees ; 


he had not ſuch a right as would make the plate liable to an 
execution for his debt, for there were ſubſequent rights to the 
plate in ſpecie, yet theſe were not ſuch as to entitle their owners 
to bring actions at law, the executors and remainder- men mult, 
therefore, come into this court for their remedy.—This 1s the 
proper juriſdiction, where parties are entitled to the property 
in ſpecie. — The duke of Somerſet v. Cookfon, 3 Mint. 390.— 


here, the plaintiffs muſt have filed a bill to prevent the ſale, 
to reſtore the goods to the houſe, and to give ſecurity for their 
production to the remainder- man. Bracken v. Bentley, 1 Ch. 
Rep. 116. — Hart v. Hart, 1 Ch. Rep. 260—In Cadogan v. Ken- 
net, Coup. 432. relative to the goods ſettled upon the mar- 

2 riage 
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rage of Lord Mountford, the truſtees had the legal property, and 


therefore recovered ; but, in this caſe, they could not have ſup- 
ported an action or have applied to the Court to ſet aſide the exe- 
cution. | 3 

Mr. Thompſon (for the defendant, Edward Foley) — Edvard 
Fuley had a right to remove the plate, the uſe was not reſtrained 
to Stoke. It is no anſwer to the plaintiffs, that an action would 
lie at law, wherein they might recover damages; when the 
damages were recovered it would be very difficult to apportion 


them. If a term is given to one for life, with remainder over, 


the executor aſſents partially. If, in this caſe, the aſſent is total, 
the property was out of the executors ; and it is a queſtion, whe- 
ther any other perſon could ſupport the action. Andrew could 
not declare as for his goods. Edward is equally ſtopped, for, if 
the goods are his, the ſheriffs are juſtified in taking them. 
Neither the remainder-man nor his ſon has any preſent intereſt. 
This Court, therefore, which loves ſpecific juſtice, will take the 

property out of the hands of the ſheriffs. 


Mr. Solicitor General, Mr. 8 elwyn and Mr. Walker for the defen- 
dants Dallas and the ſheriffs. 


The goods in the houſes are to go with them as heir-looms; the 
two ſets of plate are to be enjoyed by the owners of Stoke and 
Mitley, but are not annexed to the houſes ; and this ſet, in fact, 
was not at Stoke, at the deceaſe of the teſtator.—In Trafford v. 


Trafford, 3 Atk. 347. the perſonal eſtate was held not to go 


with the real, for want of words to annex it; in this caſe, ſuch 
words are alſo wanting Edward Foley has the ufe of the goods 
for life, the creditors are therefore entitled to that uſe, which, of 


itſelf, is of conſiderable value, 16 J. per cent. per annum is paid for 


the uſe of plate; if the executors had the property, they had aſ- 
ſented to the uſe only; therefore they mult bring trover or deti- 
nue. It is objected that detinue could not bring the plate back 
if fold— no more could a decree here. In this caſe, there is 
a legal remedy—Lord Mountford's Cafe does not apply—that was 
in a court of law; there the houſe was ſetled, together with the 
furniture, (which was ſcheduled) upon the marriage. Lord Mans- 
eld conſidered the goods ſo ſettled and ſcheduled as veſted in the 
truſtees, and therefore held that they could ſupport the action. 
The caſes cited have been between the heir and executors, or the 
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delivered to the proper parties. This would have been ordered, 
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former poſſeſſor and remainder- man; the preſent is between a re- 
mainder-man and fair creditors. 


Lord Chancellor.—If the property was in the truſtees, and 
they refuſed to aſſert their legal right, any perſon, ever ſo re- 
motely intereſted, might come here to compel the truſtees to 
aſſert their legal property; here they come to make Edward a 
truſtee, to ſhew that he has abuſed his truſt, and that it ought 
to be repoſed in others, for the perſons intereſted. I do not 
know how to make him a truſtee, . for he ſeems to have both 
the legal and equitable property. 


Mr. Price in reply, cited Mathew Manning's Caſe, 8 Co. ga. 


Lord Chanceller.—' The whole prayer of the bill is, that the 
goods be returned in ſpecie to Stoke Houſe, to the paſſeſſion of 
Edward Foley, and that an inventory of them ſhould be taken and 


as a thing of courſe, if an account had been taken.—The goods 
would have been delivered to the +irſt taker, and an inventory 
would have been taken of them, the uſe of which would be, 
that it would make the firſt taker hable when the remainder 
ſhould take place. The queſtion puts the Court upon diſcover- 
ing what intereſt the firſt taker and the remainder-man have. 
The goods are to be held and enjoyed by the perſons who ſhould 
have the houſes reſpectively; one ſet of the plate to go to and be 
enjoyed by the poſſeſſor of Sole, for the time being. I mean 
to ſtate this as a matter of precedent. The creditors muſt come 
here as creditors. If they obtain this plate, they muſt ſucceed in 
applying it differently from the teſtator's intention. As to Ea- 
wward's having an apparent property, I lay that out of the caſe, 
becauſe it is a clear propoſition, that the law does endure 
that, as where the property is in truſteees, and the uſe of it given 
to the party, the execution would be bad, the party holding 
under the truſtees in whom the legal property is, and there be- 
ing only an equitable intereſt in the firſt taker. Then it is a 
material queſtion, whether this clauſe in the will is to be con- 
ſtrued as only. directory, as in Lord Mountford”s Cafe, where 
the uſe only was to go to the firſt taker. It is clear that the 
creditor of the truſtee taking the goods in execution would have 
himſelf been converted into a truſtee, If a truſtee had him- 
ſelf the uſe of a ſpecific chattel during his life, the equitable 
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property would bind the legal. This differs from that — this 
muſt be interpreted, a deviſe of perſonalty to A. for life, re- 
mainder over to perſons who would have a ſpringing uſe. In 
law it veſts in ſach taker. When the executors deliver the chattel, 
it veſts in the taker for life, and the eſtate of the executor is 
diveſted. If a term be deviſed, and the executor deliver the 
term to the firſt taker, the remainder- man, when entitled, might 
bring an ejectment. When the party becomes entitled he may 
bring the action. Here the legal intereſt veſts in Edward Foley, 
and the ſubſequent intereſts are legal intereſts to be carried into 
execution when they ariſe. Then the queſtion is, whether the 
firſt taker is anſwerable to the perſons who will be entitled to 
the ſpringing uſes, ſo that they can inſiſt that the goods ſhall 
be placed in other hands, for the uſe of ſuch future takers. 
Suppoſe the caſe of a real eſtate deſcending to the heir at law, 
ſubject to a ſpringing uſe, timber falling would go to the heir 
at law. Suppoſe a chattel given to one for life, remainder in 
tail, which would be equivalent to a fee in the remainder-man, 
the perſon having ſuch a ſpringing intereſt might come here to 
prevent the deſtruction of the ſubject ; but that is to prevent 
the uſe from going beyond the intent of the teſtator. But the 
queſtion here is, whether the goods being liable in this way, is 
going beyond the intention. He might have let this property 
together with the houſe. If I can take it away, it is entitling 
the perſons having ſuch future claims, to take from him the 
*uſe contrary to the teſtator's intention. The difficulty ariſes 
hence, that the teſtator, inſtead of veſting the property in the 
truſtees, has veſted it in Edward Foley, ſubject to the ſpringing 
uſes. There is a very ſtrong principle of juſtice for preſerving 
theſe goods for the benefit of the perſons entitled, if I can ſo 
ſecure them. 


This cauſe ſtood for judgment 21 March. 1783. 


Lord Chancellor, — This cauſe comes to a {ſhorter end than 
Was expected. The bill was filed upon a ſuppoſition that, the 
plate was not liable to an execution, or that the truſtees would 
have a right to ſecure the eventual property of it, even if they 
ſhould be obliged to part with the temporary poſſeſſion. The 
plate was ordered to be uſed with the houſe at Stoke, and was 
removed from thence to town, where it was taken in execution; 
the plaintiffs inſiſt it ought not to be ſold, and I had gone the 
„„ 
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Ihe caſes as to tenant for life giving ſecurity for the goods have 
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length of perſuading myſelf, that this was the juſtice of the 
caſe, upon the authority of T; rafford v. Trafford, 3 Athyns, 345. 


been over-ruled, and the Court now demands only an inventory, 
which is more equal juſtice; as there ought to be danger in 
order to require ſecurity. But upon looking over the evidence, 
I find that Edward Foley had a ſon born in 1779, who died ſoon 
after (in fourteen days), ſo that the whole intereſt veſted in that 
child, and in Edward as adminiſtrator to ham.—Therefore the 
bill muſt be diſmiſſed. 


The decree not being ſatisfactory to the parties, as being 
upon a new point not made at the bar, a rehearing was applied 
for, in order to let in the new point, that although ſuch fon 
was born, yet as he did not live to come into poſſeſſion of the 
houſe at Stoke, the property of the chattels left as heir-looms 
did not veſt in ſuch ſon, and conſequently could not veſt in the 
father as his repreſentative. 


It came on before the Lords Commiſſioners, 24 May, 1783. 


Mr. Price, Mr. Kenyon, Mr. Poole, and Mr. Hollift, argued for 
the plaintiff, that it was too late now, and had been ſo for a 
century paſt, to aſſert that perſonal property may not be limited 
* Over, till a perſon comes into eſe who would be tenant in tail.— 
This point had been eſtabliſhed in Maſſenburgh v. Aſb, 1 Vern. 
2.34, 304. Sabbarton v. Sabbarton, Forreſler 55, 245. recognized in 
Lady Catherine Pelham v. Gregory, 5 Brown's Parlt. Caſes, 435. 
— That the caſes went further, and ſhewed the veſting of the 
chattel-intereſt might be ſuſpended, not only to the birth of the 
ſon, but till he ſhould attain his age of 21, or come into poſ- 
ſeſſion, as appears from Trafford v. Trafford, 3 Atkyns 347, and 
Leviſon v. Grofvenor, in Barnardiſton 54, where, at the bottom 
of p. 62, the line of deſcent is pointed out, and by the *duke 
of Bridgewater v. Egerton, 2 Vezey' 121, where it was ſuſ⸗ 
pended till the attaining 22, and giving ſix months notice, 

that 


This caſe being very 1mperieQly ſtated in Mr. Pezey's Report of it, the following accu- 
rate flatement of it is added, 


Duke of Bridgewater, an infant v. Richard Littleton, Eſq; and Rachel Dutcheſs of 
Bridgewater, his wife, Egerton and others. | 


January 29th and 1ſt Fetruary, 1750. 


in THE COURT or CHANCERY. 


that the law being thus, reduced the preſent caſe to a queſtion of 
intention, which was, not that it ſhould veſt on the birth of a ſon, 


Bill ſtates the ſettlement 18th & 19th Fuly 1722, on the marriage of Scroop, Duke of 
Bridgewater, plaintiff's father, with the defendant the Dutcheſs, the plaintiff's mother, by 
which pin-money was provided for the wife, and a term created for ſecuring it and 
the ſettlement In the uſual way of ſtrift ſettlement. January, 28th 1744. the Duke, 
plaintiffs father died and left two ſons, John Lord Brackley, and plaintiff and three daugh- 
ters. By will 5th of February, 1742, the Duke deviſed his capital houſe, in Cleveland 
Court, wherein he then dwelt, and the ſtables and coach-houſes thereto belonging, and all 
his leaſehold houſes, ſtables and coach-houſes adjoining to his capital, meſſuage, with 
their appurtenances, and alſo the uſe of his pictures, houſehold goods and furniture 
in the ſaid houſe, and the uſe of all his plate both in town and country, to his wife the 
defendant the Dutcheſs of Bridgewater, during her widowhood, and deſired his executors 
to cauſe an inventory to be taken of the ſame ; but declared it to be his will, that when 
his eldeſt ſon for the time being ſhould have attained bis age of 21 years, or be married, he 
ſhould (in caſe he defired the ſame, and gave ſix months notice in writing to the wife) have 
the ſaid houſes, pictures, houſehold goods, furniture and plate, as alſo his coach-houſes 
and ſtables, for his own uſe, paying to the wife 400 J. a year during her widowhood. He 
defired that all his books both in town and country ſhould be deemed and taken as heir- 
looms; and ſhould go to ſuch perſon as ſhould be entitled to the poſſeſſion of his capital 

manſion houſe at Aſridge, by virtue of the limitations, in his ſettlement; and he gave 
the reſidue of his perſonal eſtate to his ſon T.ord Brackley. December 1745. the Dutcheſs 
intermarried with the defendant Lizeleton, and forfeited the deviſe of the houſe in Cleveland 
Court, &c. February 1747. John Duke of Bridgewater died under 21, inteſtate, and the 
defendant, the Dutcheſs adminiſtered. The defendants Littleton and the Dutcheſs and Lady, 
Diana Egerton, one of the daughters, by their anſwer, ſubmit whether as the deviſe 
to the Datcheis during her widowhood, of the capital meſſuage, pictures, &c, became 
void on her marriage with the defendant Littieton ſuch part thereof as was perſonal ought 
not to be conſidered as part of the perſonal eſtate of Duke Scrocp, undiſpoſed of by him, or 
became part of the reſidue of his perſonal eſtate. They inſiſt that the books did not paſs to 
the plaintiff, with the capital houſe, as heir. looms, but that Duke John being tenant in 


tail in poſſeſſion, took an abſolute intereſt in the books, and he dying inteſtate, they ought 
to be diſtributed. 


Lord Chancellor declared that the ſaid teſtator's books both in town and country, 
mentioned in his will, were, according to the events that had then happened,to be conſider- 
ed as part of the perſonal eſtate of the ſaid Fohn late Duke of Bridgewater, and his lord- 
ſhip alſo declared that the ſaid John Duke of Bridgewater dying under the age of 21 years, 
and unmarried, and the plaintiff, being then the eldeſt ſon of the ſaid Scroop, late Duke of 
Bridgewater for the time being, would, when he ſhould attain his age of 21 years, or be 
married, and on giving notice of his defire for that purpoſe purſuant to the will of his 
ſaid father, be intitled to the ſaid teſtator's houſes, coach-houſes and ſtables, with the 


appurtenances in Cleveland Court, and alſo to the pictures, houſehold goods and furniture in 


the ſaid houſes, and alſo to the ſaid teſtator's plate mentioned in his {aid will: but that the 
defendant the Dutcheſs of Bridgewater, having married again, was not entitled to the 400 /. 
a year mentioned in the ſaid teſtator's will, or any part thereof, and his lordihip further 
declared, that until the plaintiff the Duke of Bridgewater ſhould attain his age of 21 years 
or be married, and give ſuch notice of his deſire as aforeſaid, the rents and profits which 
had accrued or thould accrue, or be made of the ſaid houſes, with the appurtenances and 
furniture, from the time of the defendant the Dutcheſs's ſecond marriage, until the time 
that the plaintiff ſhould attain his ſaid age of 21 years, or be married; and give ſuch notice 


| of his deſire as aforeſaid, ought to be conſidered as falling into the re/iduum of the teſtator's | 


real and perſonal eſtates reſpectively. | * 
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which would have made all the ſubſequent uſes void, or that it 
ſhould veſt inany particular perſon, but in ſuch perſononlyas ſhould 
come into poſleſſion of the eſtate, of which this chattel real was by 
the will conſtituted a member. The certainty of the perſon to take 
was therefore ſuſpended until it appeared by the event, who ſuit- 
ed the deſcription, and, as, if Lord Foley had given a real eſtate to 
Edward for life, and then to ſuch perſon as ſhould come into 
the poſſeſſion of Se, the deviſe had been legal, and the free- 
hold had been, in the mean while, in the heir at law; ſo, here, in 
the caſe of the perſonal eſtate, the property in the mean time 
would be in the executor. —The conſtruction here is large enough 
for this purpoſe—'Tis given to Edward whilſt in poſſeſſion, who 
18 to take next being uncertain till ſhewn by the event, but this 
ſuſpenſion is not contrary to law, the property is in gremio legis,— 
This gives effect to all the words of the will, which are very 
clear, and diſtinguiſhable from thoſe in Lady Catherine Pelham 
v. Gregory. The remainders to Andrew and his fon are con- 
tingent intereſts. In all ſuch caſes this court is the only com- 


petent juriſdiction, and will carry the uſes into execution as far 
as the law will permit. 


Mr. N. ansfield, Mr. Selwyn, Mr. Walker, Mr. Scott and Mr. 
Harvey argued for the creditors and the ſherifts.—Fir/, As to 
*the remedy—that this being an abſolute gift to Edward Foley, 
for life, with remainder to his ſon, and the property being in 
the poſſeſſion of the father, nobody could come here, there being 
no truſt, and Andrew and his ſon having no preſent intereſt, but 


mere future contingent claims, on account of which the Court, 


even in the caſe of real eſtate would not entertain any juriſdic- 
tion. Hart v. Hart, Ch. Rep. 260. — Second, As to the limi- 


tation.— If the plate veſted in the ſon abſolutely, there is an end 


of the queſtion. — This was a gift to Edward, remainder to 
his farſt and other ſons in tail, remainder to Andrew and 
his firſt and other ſons—in which caſe, by Pelham v. Gregory 
the property veſts on the birth of the ſon. — They did not 


deny that property may be ſo limited as to take place on a con- 


tingency during a hfe in being, or within 21 years after, nor 
that the character of heir-looms might be ſuperinduced upon 
perſonal chattels, by compelling the tenant for life to give ſe- 
curity.— But the queſtion here is, whether it is extended fur- 
ther than the common rule, that the whole veſted in the 
ſon tenant in tail, — The caſe in Fitzgibbons 314. of the 
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„ Hall, proves that the words which give an eſtate tail 
in the real eſtate, muſt give the abſolute intereſt in the perſon- 
alty. The principal reliance of the plaintifts 18 on Gower v. 
Grofuenor, in Barnardifton, and Trafford v. Trafford. The firſt 
of theſe was, as far as they can by law, and the only matter decid- 
ed was, that it was not the property of the tenant for life. And 
Lord Hardwicke ſays, © if the property was limited over after an 
4 eſtate tail, it would veſt in the perſon who took the eſtate 
« tail,” Lord Hardwicke alſo laid particular ſtreſs on the words, 
as far as the law will permit. He ſaid they ſhewed there was a 
future act to be done, that the Court would direct the chattels to 
go as far as the law would allow but here is no ſuch direction, 


is a very different caſe from this. It was to the perſon being 
21, who ſhould be in poſſeſſion of the real eſtate as long as 
the law would permit.— The ſuit was brought by a tenant in 
tail not in poſſeſſion, and Lord Hardwicle determined it upon 
the words of the will, confidering them as executory, and 
therefore declared them to be heir-looms as long as they might 
be, and that the plaintiff would be entitled to them at 21. 
Much has been ſaid about the intent of the teſtator—he has 
*expreſſed too ardent an intention, and although the Court will 
aid the intention whilſt within the rule of law, it will not where 
he endeavours to do what the law will not permit—Lord Foley 
would give a more durable eſtate in the chattels than in the 
real eſtate, for the tenant for life and the remainder-man in tail 
might bar the eſtate by recovery, but, as the preſent caſe is ar- 
gued, they could not diſpoſe of the perſonal chattels, and if 
they were to endeavour to ſell by joining, yet if the remainder- 
man ſhould die in the life-time of the tenant for life, the eſtate 
would go one way, and the chattsls another, which Lord Foley 
himſelf could never poſſibly intend. As, on the contrary, he muſt 
have intended, that whoever could convey the real eſtate ſhould 
be able to diſpoſe of the chattels, which is the ſame as that 
whenever a tenancy in tail veſted in the real eſtate, a tenancy in 
tail ſhould alſo veſt in the chattels, and then the law ſays, that 
the abſolute intereſt is veſted by law, not by the act of the party, 
the diſlability of the tenant in tail is under of diſpoſing of the real 
eſtate during his minority not preventing the law from diſpoſing 
of the perſonal, 
| Lord 
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Lord Loughborough.—lIt is very defirable that where a point 
ſeems material it ſhould be gone into; this was, therefore, a very 
proper ſubject for a re-hearing, but I am of opinion that the 
Lord Chancellor's judgment was perfectly right and correct. 
The intention aſcribed to the will by the plaintiffs is not againſt 
any rule of law. Lord Foley might have given the perſonal 
property in ſuch a way as to carry that intention into execution, 
The only queſtion 1s, whether this intention appears clearly upon 
the face of the will.— 1 he words are, © as and in the na- 
ture of heir-looms,” and © that one of the ſervices of plate 
„ ſhould go to, and be enjoyed by, the poſſeſſor of Wiley, and 
« the other to the poſſeſſor of Stoke.” Upon theſe words the 
plaintiff's counſel contend, that it is clear it ſhall not veſt in a 
ſon of Edward Foley, during the life of Edward. It is clear it 
ſhall not veſt in Eaward, but whether it can veſt during his 
life is the queſtion. They have argued what would be the in- 
tention as to a ſon who ſhould be born and live a day; clearly this 
is a fallacious mode of reaſoning, you are not to reaſon upon ſup- 
{ſequent events. It is clear he meant to annex the chattels to 
the real eſtate as heir-looms ; all beyond that 1s inference : that 
it ſhould veſt in the fon ſo as to go to his father would not 
*have been the intent of Lord Foley. But the Court cannot de- 
cree upon that conſtruction; you muſt make the conſtruction 
perfect. If it does not veſt in this caſe, neither would it in a ſon 
attaining 21, in the life of the father. I do not ſee it clear that 
Lord Foley could have an idea of a caſe in which the eſtate 
might be ſold, and yet the plate remain; but the ſon, attaining 
his age of 21, might, with the conſent of the father, ſell the 


eſtate; if that caſe had been ſtated to Lord Foley, he would have 


ſaid, let them take the plate with the eſtate, I think, in that event, 
he would have given it ſo, though if the preſent caſe had been 
ſtated, he would not have followed the ſame conſtruction. But 
it is ſufficient for the preſent purpoſe that the intent is not clear. 
I cannot give it effect as an implied intent, for every implied 
intent muſt be free from doubt. But ſuppoſing for a moment 
this to be his intent.—It is argued, that from his anxiety to 
protect this property, he has given a ſufficient hint to the Court 
to carry on the limitation.— Will not any hint which ſhall go 
to one caſe, go to another? Suppoſe a ſon living a day after the 
death of the father, would not the ſame argument have gone 
in favour of Andrew againſt the mother?—Then ' conſider what 
a ſeries of directions the Court muſt give in a caſe where there 
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is nothing clear. Tou muſt prevent its veſting ſo as to go to the 
father or a ſtranger, yet not prevent its veſting at 21, for all 
this might have been done with preciſe words; therefore the 
Court can go no further than the clear deviſe: The legal conſe- 
quence is, that an event has happened which has ſeparated the 
chattels from the real; the real eſtate will go on in the line of 
the deviſe till ſome one ſhall be able to ſuffer a recovery; the 
perſonal muſt go to the firſt taker in tail. The rule of law 
being admitted, the rules of conſtruction are no farther neceſſary, 
than in all caſes upon wills, where they apply very little. In 
Pelham v. Gregory and every caſe where there are terms and 
real eſtate, the terms veſting in infant tenants in tail in rever- 
ſion is always againſt the intention of the teſtator; the ſame 
general argument which has been apphed here, was made uſe of 
in thoſe caſes. The Court cannot imply an intent not clearly ex- 
preſſed, it would be to make, not to conſtrue, a will, we ſhould 
be forming a will upon probability only. The conſtruction 
muſt be confiſtent, and upon an apparent ground. 'The caſes 
that have been cited, are Leviſon v. Grofoenor, and Trafford 
v. Trafford, they are both very inaccurately reported. In Le- 
viſon v. Groſvenor, the deciſion was no more than that the per- 
*ſonal property to go as heirs-looms, was not part of the 
property of Sir Thomas Grofvenor. The other was only an in- 
cidental point: It was argued that Sir Thomas was heir-male of 
the family: Lord Hardwicke only ſaid, the words, taken to- 
cether, ſhewed that ſome perſon not in ee was in view, he does 
not throw out that he {ſhould not have thought them veſted in 
a ſon of Sir Thomas or Sir Richard, I do not apprehend he 
thought the words, as far as the law will ailow, extended the 
power. In Trafford v. Trafford, it was clear the plaintifts 
thould not take during the infancy ; the queſtion was whether 
S. giſinutd did not ſuit the deſcription of the perſon who was to 
take the heir-looms as well as the reſidue. Lord Hardeiche 
held the claim to apply to different perſons : when it was found 
who was to take, it was agreed he was not to take till 21, there 
was no queſtion upon that part of the caſe. - Both the cafes 
prove no more than that the will might be ſuch that the {rt 
taker thould not take the whole. A tenant in tail having come 
into ee, the perſonal property veſted in him, and through him 
in the father. 
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Aſoburſe, Lord Commiſſioner. — The general rule is, that, 
where the chattel intereſt comes to one who would: be tenant in 
tail of land, the limitations over are void.—There is alſo ano- 
ther rule that the intereſt may be ſo given as not to veſt abſo- 
lutely in the firſt taker. Where the teſtator leaves it to the Court 
to make the conveyance, the Court will protect the property as far 
as may be; here, he has taken upon him to be his own convey- 
ancer. The chattels are to accompany the eſtate.—When a te- 
nant in tail comes into / it muſt veſt; otherwiſe the abſurdity 
muſt happen of the perſonal eſtate being tied up longer than the 
real. We can only adopt ſo much of the teſtator's intent as 
was legal. It muſt follow the rule of law; and a perſon becom- 
ing tenant in tail muſt have the abſolute intereſt in the perſonal 
property. 


Hotham, Lord Commiſhoner. — Wherever the intention of 


the teſtator comes under diſcuſſion, the Court deſires to carry 
it into execution as far as poſſible; but if it ſhould be ſo carried 


into execution againſt the rules of law, every thing would be 
affloat. The teſtator intended his plate ſhould go to every one 


. who came into poſſeſſion of the eſtate ;- but that is impractica- 
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ble, becauſe it is abſurd to put the perſonal eſtate into a better 
ſituation than the real. If the remainder-man could not have 
* the property at 21, it would be impoſſible to point out when he 
ſhould have it, if not at his birth. In Gower v. Gower, Lord 
Hardwicke expreſſed a very anxious with to carry the intent 
into execution, but ſays, it muſt be agreeable to the rule of law. 


This was a veſted intereſt in Edward F, oley's ſon, and went to his 
father. | 


Decree affirmed and the original bill diſmiſſed. 


From this decree there was an appeal to the Houſe of Lords, 


which was heard on the 12 & 13 Fuly, 1784, and the following 


queſtion was put to the judges; whether Edward Foley had 


ſuch an intereſt in the plate in queſtion as rendered the ſame liable 
to an execution, at the ſuit of the creditors, or whether the 
plaintiff had any ſuch intereſt therein as barred ſuch execution? 
And the judges differing - in opinion, they were heard /eriatin 
thereupon, on the 27 April, 1785, when the Houle affirmed 
the decretal order of the Lords Commiſſioners, 
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An action of detinue was afterwards brought in order to try 
this queſtion again, in B. R. and a caſe reſerved which was 
brought on in Eaſter, 1786. but the Court refuſed to hear an ar- 
gument on a Caſe which had been decided in the Houſe of Lords. 
Upon a writ of error being brought in the Exchequer Chamber, 
that Court affirmed the judgment without hearing any new argu- 
ment on a {imilar reaſon ; and the Houſe of Lords, on a writ 
of error there, affirmed that judgment alſo without argument. 
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Trinity Term 


23 Geo. 3. 1783. 
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PrRIDEAUX againſ} PRI D EAUx. 


R. PRICE moved, that the biddings ſhould be opened, 

upon the ſeveral lots mentioned in the notice, and the ſale 

ſet aſide upon the ground of inadequacy of price, and alſo of 
irregularity in the expoſure to ſale, &c. The bill had been 
filed by ſmall legatees for their legacies. The decree was, that 
the perſonal eſtate ſhould be firſt applied to the payment of debts 
and legacies ; and, if there was a deficiency, that ſuch part of 
the real eſtate as ſhould be neceſſary, ſhould be fold to make 
it up. Without any account taken of the perſonal eſtate, or any 
application, on the part of creditors, that appeared, and the mort- 
gagee expreſsly diſavowing it, the premiſes were advertiſed for 
fale, and ſold at very inadequate prices, viz. an eſtate of goo! 


per annum for 12,000/.—an advowſon for one year's purchaſe— 


and other lots at equally ſmall prices.—The purchaſers paid their 
money into the bank, and got the decree inrolled, and the Maſ- 
ter's report confirmed as early as poſſible. Mr. Price cited 
ſeveral caſes; one of Gower v. Gower, another of Lord Pallifaxs 
eſtate, where biddings had been opened, merely on the in- 
adequacy of price. The motion was oppoſed by Mr. Kenyon, 
Mr. Arden, Mr. Hardinge, and Mr. Scott, for the ſeveral pur- 
chaſers on the ground of inconvenience that ariſes to purcha- 
ſers at the Maſter's chambers, from the facility of opening bid- 
dings that the difference of price might ariſe from the different 
ſtates of war, when the ſales were made, and of peace now, 
when the application came to the Court; and that the irregu- 
larities were matters to which the purchaſers were ſtrangers, and 
of which they could not avail themſelves to get rid of their bar- 
gains, if they turned out bad ones, 

Lord 


IN THE COURT or CHANCERY. 
Lord Loughborough, — The decree was perfectly right, but 


1783. 


in the execution of it, it was 3 to take an account of 


the perſonal eſtate of the late Sir 


Prideaux, come to the Parpraux 


againſt 


hands of his widow and executrix, and of her perſonal eſtate, in palpzavx. 


the hands of her executor, which were firſt to be applied. The 
charges allowed, to exhauſt theſe, were ſhocking. One creditor 

(Stokes the ſteward) ſet up all the money he had received on ac- 
count, as preſents, and claimed his whole bill. —The fale was or- 
dered in March, 1781, without the application of a ſingle credi- 
tor, and at the moſt diſadvantageous time; ſo that juſtice has not 
been done to the unborn children who have claims on the eſtate, 
and vaſt bargains made on the part of the purchaſers, to ſuch an 
amount that, if it was between party and party, it would per- 
haps entitle the vendor to relief. In the caſe of Lord Gorwer's 
eſtates, the ſales were to perſons who were neighbours, and 
knew much more of the value of the eſtates than the family. 


The neglect which appears here, ſhews much leſs knowledge of 


the value 1n this caſe than there was in that. I do not go therefore 
on the inadequacy of the value only, but upon the eſtate's being 
{old at a period when it ſhould not have been ſold, the mortgagor 
diſavowing any application, and the reports not having been 
made, which ought to have been, before the ſale. The order for 
ſale therefore, and all the proceedings under it, muſt be ſet aſide. 


The money paid in, muſt be repaid, with intereſt, and the coſts 
of the purchaſers. 


Aſbhurſt, Lord Commiſſioner, No account has been taken of 
the perſonal eſtate, which ought to have beep previous to the 
ſale. It is an ingredient in this caſe, that there is a groſs ine- 
quality 1n point of price, but I do not rely upon that. 


Hitham, Lord Commiſſioner, —I am of the ſame opinion. On 
a ground of policy, the Court ought to be very ſlow in opening 
biddings, as much property is fold under the authority of the 
Court; but juſtice muſt not give way to policy. The circum- 
ſtances of this caſe are fo ſtrong, as to make it difficult for any 
abilities to get the better of them, and theſe caſes muſt be in 
a great meaſure, decided upon#heir particular circumſtances, as 
there is no principle that will pervade them all, unleſs the Jaw 
of the Court were that we could in no caſe get at a bidding. 


This caſe, of all others, is that which would demand the inter- 


poſition of the Court. 
Vor. I, 


Order 


4H 
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1783. *Order for the ſale, Oc. ſet aſide, but as the Lords Commit, 
— fioners were not perfectly agreed upon the form of the order, 
paibzaux the motion ſtood over. 


againſt 
PRIDEAUX. 


This order was afterwards diſcharged by Lord Thurlaw, with 
; [*289] colts. 


AruxteD Pincxs, Eſq. only Son, and Heir at Law 
and alſo the only acting Executor of EL IZABETR 
PIN ck E, Widow deceaſed, who was one of the Co- 
heireſſes at Law of ELIZABETH HAN DASV DE, Widow 

deceaſed, and Ann TrornycroeT, Spinſter, the 


other Co-heireſs, at Law, of the ſaid Et1zazertu 
 Hanpasvyps. = — — - Plaintiffs. 


Epwarp Trornvycroer, Eſq, only Son, and Heir at 
Law, and alſo Deviſce, and ſole Executor of HEN - 


SHaw ThORNYcROF T, Eſq. deceaſed, who was the 
Deviſee, and ſole Executor of the faid Etizaneru 


Hanpasvpe, deceaſed, and others. . Defendants, 


Lincoln's un 


Hall, 2d Eiuankrn HANDASYDE, the wife of the late 
Joo — | General Handaſyde, was in her life-time ſeiſed of ſeveral 


N eſtates in tail, under the marriage: ſettlement of her father, Sir 
Or uz A 


lorough, Abb. Fohn Thornycroft, deceaſed, with remainder to Sir John Thorny- 
Hur, Ho- | 


tham, croft, junior, as heir to Sir Fohn Thornycreft, the elder, in fee. 
701 60 2] Sir John Thornycroft, the ſon, by a will made in 1739, deviſed 


relief, is e- all his eſtates to Henry Foſter, in fee. This will was conteſted 


N m . by Mrs Handaſyde, as heir at law to the teſtator, and the ſuit 


boy ” BY compromiſed. On which Fer conveyed by deed, all his claims 


venting a fine to the late General Handaſyde, and Mrs. Handaſyde, in fee. | 


from being 


"i Mrs. Handaſyde ſurvived the General, and made her will, dated 


bur —_ 24th April, 1772, in which, among other eſtates, ſhe gave her 
ing a bi 


mere y for © eſtate and manor of Stockwell, in the pariſh of Lambeth, in 
2 1, county of Surry, and all thereunto belonging, to Henſbau 


Thornycroft, father of the defendant, and his heirs-male; {he 
| alſo 


in Tut zCOURT ox CHANCERY. 


alſo made Henſhaw Thornycroft executor. —She died in 1 772 
leaving the plaintiffs her heirs at law. Among the eſtates to 


which Mrs. Handaſyde was entitled under the ſettlement, was 


#one ſituate in the pariſh of St. Mary Newington in the county 
of Surry, but which is not within the manor of Stochvell.—— 
Of this, among the other eſtates, Henſhaw Thornycroft took 
poſſeſſion, and in Hilary term, 1773, with his wife, levied a 
ſine, and ſuffered a recovery, in order to bar the eſtate tail. The 
title-deeds of the eſtates were alſo in his hands, as executor of 


Mrs. Handaſyde. — Elizabeth Pincke, (ſince deceaſed) and Arn 


Thornycreft, filed their bill, praying a diſcovery of deeds rela- 
tive to the eſtates, and alſo of what eſtates Mrs. Hando/yde died 
ſeiſed, which did not paſs by her will; and about January, 1778, 


brought an ejectment againſt Goater, the tenant of the eſtate 


in St. Mary Newington ; but Mrs. Pincke then dying, and her 
claims deſcending upon the preſent plaintiff, Alured Pinchke, 
no notice of trial was given till juſt before the ſummer aſlizes, 
1778. A few days before the trial was to come on, Mr. White 
the ſolicitor for the defendant, informed the ſolicitor for the 
plaintiff, of the will of Sir John Thornycroft the fon, and that 
the production of that will, and ſetting up the title of Henry 
Foſter ander it, would nonſuit the plaintiff in egjefment, but he did 
not mention the fine, or the deed by which Foſter's title was con- 
veyed to Mrs. Handaſyde—that deed being, in fact, not then diſ- 
covered. —The heirs at law gave notice of trial for the Lent aſ- 
ſizes, 1779, when Henſhaw T hornycroft ſet up the fine, and non- 
claim, and there having been no actual entry, the plaintiffs were 
non-ſuited. Upon this the plaintiffs filed a bill of revivor and 
ſupplement, making Mr. h:te a party, praying that, under 
theſe circumſtances, the defendants might be reſtrained from ſet- 


ting up the fine, and might account for rents and profits; which 


bill, upon the death of Henſhaw Thornycroft, was revived againſt 
the preſent. defendants. 


Ihe queſtion before the Court was, Whether, under theſe 
circumſtances the plaintiffs ought to be barred by the fine. 


For the plaintiffs, it was contended, that they ſhould have 
proceeded to trial at. the ſummer allizes, 1778, which was 
before the expiration of the five years, if they had not been 
prevented by Mr. White's information of a title being 
out in Foſter, which would nonſuit them ; — thetefore they 


contended, this was a proper caſe for the interference of this 
Court, 


1783. 


— 


Pincks 
againſt 
HORNY- 

CROFT. 
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ring. 
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Court. They inſiſted further, that the filing of the bill in this 
Court was of itſelf ſufficient to prevent the bar ariſing from the 
fine and non-claim taking place —They cited 1 Vern, 73.— 


*Gulbert v. Emmerton. 2 Vern. 503. Baker v. Pritchard, 1 
Ath. 387. 


For the defendants, it was urged, that there was no impro- 
priety in Mr. White's conduct. That this Court would not 


interfere to prevent the operation of a fine, unleſs in cafe 


of fraud ; and that the bill being in ſubſtance a mere bill for 
diſcovery, could not operate, to prevent the bar obtaining— 
They cited Lake v. Hayes, 1 Ath. 282.—2 Ath. 1.—Mac- 
kenzie v. the Marquis of Powis, 4 Brown's Parlt. Cafes, 
328. — Cradock v. Marſh, 1 Ch. Rep. 205. —-Hurdret v. Cal- 


ladon, 1 Ch. Rep. 214-2 Ch. Ca. 217.—Brereton v. Gamul, 2 All. 
240. 


Lord Zoughborough,—lIf it were made out that the plaintifis 
were prevented from trying their cauſe by fraud, I ſhould think, 
under the principles of this court, the defendants ought to be 
reſtrained from ſetting up the fine as a bar; but here the plain- 
tiffs take it for granted, that a bill filed in this court for any 
purpoſe, will prevent the ſtatute of limitation, or a fine bar- 
All legal intereſts are bound by the fine: If the 
ſubjeꝗ-matter of the ſuit be of legal juriſdiction, the bring- 
ing a ſuit in equity will not bar the operation of the fine —— 
If a demand of a debt be made here, if it be a legal debt, 
this court being applied to for a diſcovery, will not prevent the 
ſtatute of limitations from running; but if it be for payment 
out of aſſets, for which this is the proper juriſdiction, there the 


filing of the bill is the commencement of a proper ſuit. I do 


not ſay, that a caſe may not exiſt where the bad faith of partics 


may make a ground to prevent a fine from barring ; but here 


was only a communication of the truth of the caſe; the attorney 
ſtated all he knew: It was not his duty to give notice of the 
fine. It is not in proof that it was in conſequence of this they did 

not try the cauſe, It was their own judgment that decided upon 
it. A legal bar has taken place in conſequence of a legal proviſion, 
— whether that proviſion be wiſe or not, it muſt bind. No hard- 
ſhip has occurred, in conſcquence of which they can ſay, that, in 
conſcience, the fine ſhould not be ſet up. This is a legal title, 


3 over 


in THE COURT oy CHANCERY, 


over which this Court has no juriſdiction, and no fraud has in- 
tervened. The bill muſt therefore be diſmiſſed. 


Lord Commiſſioner Aſpbhurſt, I am of the ſame opinion,— 
where a bill is filed, with a prayer for equitable relief, the policy 
of the law ſuſpends the ſtatute of limitation; juſt as in the caſe 
of the commencement of an ation, —But with reſpect to a fine 
the caſe is different, the bringing an action is not ſufficient to 
bar the operation without an actual entry; no more can the 
bringing a ſuit here be ſo, unleſs the entry was prevented by 
fraud. In any other caſe the filing the bill cannot prevent the 
har; and, in this caſe, there was no fraud, but a fair diſcloſure. 


Lord Commiſſioner Hatham,—If the filing of the bill is not 
_ a ſufficient bar, it will ſtand on the circumſtances of the caſe. 
It was a mere bill of diſcovery, which is not ſufficient. If the 
circumſtances were ſuch, that there had been an impoſition upon 


the party, I think the Court ſhould interpoſe; but it was a fair 
candid converſation. ; 


BILL DISMISSED. 


This decree was reverſed upon appeal to the Houſe of Lords, 
28th February, 1 75 5. 


PEARSON againſt PEARSON. 


HE teſtator gave, by his will, ten acres of land to his ſon, 

ſubje& to a rent-charge of 10/. per annum, to his wife 
fin life, and 54. a-year to his brother. The bill was filed by the 
widow for the annuity and her dower: and the only queſtion 
was, whether the rent-charge to the wife was a bar of her 
dower, it not being ſo expreſſed in the will. Mr. Kenyon and 
Mr. Lloyd cited Lawrence v. Lazorence, Eq. Abr. 218, 219. (1 
Bro. Parlt. Ca. 591.) Davis v. Edwards (before Lord Bathurſt) 
that rent-charge will not bar dower, unleſs ſo expreſſed. On 
the other fide was cited Villa Real v. Lord Galway, before Lord 
Camden. ( Harg. Co. Lit. 36 b.) 


Lord Loughborough, — The law is perfectly ſettled, and very 


Plain. The gift of an annuity to the wife may be a bar of 
Vor. L 41 


dower, 


1783. 


— 


Pix cx t 
againſt 
THORNY- 
CROFT, 
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Lords Com- 
miſlioners, 
Jord Long h- 
loro: gh, Ajfb- 
hurſt, Ho- 
tbam. 


Lincoln's Inn 
Hill. 4th 
July, 1783. 
Rent- charge 
deviſed to a 
wife, not a 
ber of dower, 
unleſs fo ex- 
preſſed, or 
the circum- 
ſtances ſuch 
as to ſhew it 


- muſt be ſo 
intended. 


PrARsOoR 


againſt 
PzARSON. 


CASES Arxocvey Any DeTerMinyy 
dower, or may not, according to the language of the will: . 
nold v. Kempſtead (cited in the fame note upon Co. Lit. 36 b.) 
In Villa Real v. Lord Galway, it was held to be a bar, be. 
| cauſe 


+ The Reporter having been favoured with a very accurate note of Lord Camden's judg. 
ment on the point of dower in this caſe (in which the former caſes on the ſubject are con- 
ſidered) he has added it here. 


Lord CBancellor ſtated the teſtator Mr. Villa Reals will to be as follows : 


“ give and deviſe to my dear wife one annuity or clear yearly ſum of 200/. of lawful 
Britiſh nxoney, to be paid her by two equal half-yearly payments, &c. which annuity [ give 
her during her natural life,” &c. And ſubje& to the payment of the ſaid yearly annuity or 
yearly ſum of 2000. to my wife during her natural life, I give and bequeath all and every 
my meſſuages, cottages, &c. &c. and alſo my perſonal eſtate as herein aftermentioned, 7. e, 
<< I give and deviſe” in words comprehenſive of all his real eſtate, to truſtees and their 
heirs, in truſt to preſerve and ſupport the contingent uſes and remainders from being de. 
feated and deſtroyed, and for that purpoſe to make entries; yet, nevertheleſs to permit 
and ſuffer my daughter or her truſtee herein aſtermentioned, to receive and take the rents 
and profits of all and ſingular the premiſes to and for ber proper uſe and benefit, and to 
let, ſet, and demiſe the ſame for the beſt rents, without taking any fines for her natural 
life, and then in truſt for the uſe and behoof of the beirs of the body of my ſaid daughter, 
and in default of ſuch iſſue, remainders over. 


All the reſt and reſidue of my ready monies and perſonal eſtate to Lord Galway in truſt, 
to veſt the ſame in the purchaſe of lands, to be conveyed to the truſtees in truſt, for the ſame 
uſes, as before limited of his real eſtates, 


If the annuity be behind or unpaid, his wife to enter on the ſaid eſtates, or any part 
thereof, or into any eſtates to be purchaſed to diſtrain, &c. till arrears fully paid and 
ſatisfied.” | | 


The queſtions upon this will, 


1. Whether Mrs. Villa Real is to take this annuity in ſatisfaftion of dower out of her 
Huſband's real eſtate. q | 


2, Whether Mrs. Villa Real is intitled to this annuity clear of the land- tax. 
At the hearing of this cauſe two caſes were relied upon by each ſide upon the firſt point, 


The firſt, the caſe of Pitts and Snowden, determined by Lord . where, upon a 
like will, he determined the widow to be intitled both to dower and annuity. 


The other, the caſe of Arnold and Kempſtead, where Lord Northingten, in a ſimilar caſe, 
was of opinion, that the widow was entitled only to one, and put her to her election. 


Pirrs v. SXOWDEN was thus: Deviſe to his wife of an annuity of 50. a year payable 
out of his copyhold and his freehold meſſuages, with clauſe of entry and diſtreſs, to be 
made good out of his perſonal eſtate. And, ſubject to the annuity, he gave his freehold 
meſſuages to his three children, &c, | 


2 ARNOLD 


I Tu COURT or CHANCERY. 


cauſe otherwiſe the other deviſes in the will could not take ef- 
fect. In this caſe, if the value of the lands ſhould not be ſut- 


ficient 


Arvo v. KempsTEAD. Teſtator gave ſome leaſchold eſtates to his wife, for life, 
and then gave his wife 10/. a year, (201. whereof to be paid within twelve months afrer 
his deceaſe) to be paid to her yearly, during her natural life, or ſo long as ſhe ſhould con- 

| tinue a widow, out of the rents and profits of his freehold eſtates in Queen's Square. 


No clauſe of entry and diſtreſs. 


But gave all his freehold eſtates in Queen's Square to his ſon, with remainders over. 


The caſe now before the Court is more exactly correſpondent in the form of the deviſe 
to Pitts and Szowden, than to the other caſe; for in theſe two there is an expreſs clauſe of 
entry and diſtreſs, whereas there is no ſuch power in Arnold and Kempficad; and they 
more perfectly reſemble each other in another circumſtance, as the annuity, in both, is 
charged upon other funds not ſubject to dower, as well as upon the dowable eſtate ; whereas 


in Arnold and Kemp/tead the annuity is made to iſſue only out of the freehold eſtate ſubject 
do dower. 


Theſe two being alike in all their circumſtances, I muſt admit, that Pitts and Snowden is 
an authority in point one way, Arnold and Kempſtead the other. 


The queſtion upon this caſe is this : 


1. Whether if a rent charge is given to the widow, iſſuing out of the eſtate ſubject te 
dower with power of diſtreſs, this deviſe ſhall operate as a bar or ſatisfaction of her dower. 


I am of opinion that it ſhall, becauſe the claim of dower 1ſt. diſappoints the will, and 


2d. is Inconſiſtent with it. 


It is admitted that every deviſee muſt confirm the will in toto, if he claims any intereſt under 
it; and will, conſequently, forfeit ſuch intereſt, if he impeaches or intercepts any part of it. 


In this caſe, the will is contradicted by the claim of dower. 1. Becauſe it puts the truſ- 
tees out of poſſeſſion; for they cannot hold the whole, ſubject to the annuity and diſtreſs, 
without being in poſſeſhon of the whole: nor can the annuitant, conſiſtent with the will, 


take poſſeſſion of any part, becauſe, her right of entry into the whole ** her out of on 
on of the whole, till her right accrues upon default of payment. 


And though the preſent caſe gives the right of entry upon the whole, or any part, in more 


explicit terms than Pitts and Snowden ; yet the general power of entry and diſtreſs in Pitts 
and dnoabaen is tantamount in this particular. 


The poſition therefore of the truſtees, being co- extenſive with the annuities and the diſ- 


treſs, it is not poſſible, in ſuch a caſe, to make the land ſubject to the dower, and the rent- 
charge at the ſame time, becauſe 


As annuitant, the widow muſt be out of poſſeſſion of the whole ; as dowereſs ſhe muſt be 
pretend of a part, 


Hence, it follows, that where the teſtator gives the eſtate, ſubject to the annuity, as he 
doth in this caſe, he muſt be intended to give ſubje& to the annuity on{y, and the reſidue of 


the 


1783. 
— 
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the annuity itſelf, which is contrary to the very of words of the will. 


ſhe can never enjoy both, unleſs both can be reconciled to the will. 


caſe comes within the rule of Nh and Mordaunt, that no perſon ſhall diſpute a will that 
takes under it. 


CASES ARGCU ED AND DETERMINED 


#*{icient to ſatisfy the two annuities and the dower, it would prove 
it was intended to be in bar, otherwiſe there is nothing in the 
wil 


the rents and profits being given to the deviſee, that deviſe muſt exclude all charges, ex. 
cept only the annuity. 


In this view of the matter, the widow, by the claim of dower, diſappoints the will in 
the moſt eflential part of the teſtator's plan; by reducing the intereſt of the deviſee, and 
loading the eſtate with an additional burthen. 


2. The claim of dower is inconſiſtent with the will in another light, as it will diminik 


The annuity is either given over and above the dower, or in ſatisfaction of it. He is. 
tended only one, or he intended both, if both, he intended both ſhould be enjoyed in their 
Full extent; the whole annuity and the whole dower. 


Now can the widow enjoy the annuity, as the will has given it, if ſhe claims her dower? 


It is moſt clear that ſhe cannot. 


For if ſhe enters into a third right of her dower, ſhe muſt fink ſo much of her annuity 
as that third ought to bear in proportion. That is a violation of the will, and whether the 
annuity claſhes with the dower, or the dower with the annuity, it is equally deciſive, for 


Nor is there any pretence to ſay that the whole annuity, by an equitable marſhalment, 
ſhall be thrown upon the two remaining thirds ; becauſe that would, in terms, contradict the 
will, which charges the whole and gives the power of diftreſs on the whole. 


This is ſufficient to ſhew the teſtator's intention; it is an intention that does not ſtand 
upon a looſe preſumption, but from the mode of deviſing in the will itſelf ;—and then, the 


This rule is univerſal and without exception; and a dowreſs has no more right to be 
exempted from it, than any other deviſee. | 


The caſes of Lawrence v. Lawrence, Hit:hen v. Hitchen, Lemon v. Lemon, &c. may be 
all admitted to be good law; the will, in all theſe caſes, being coniiſtent with the claim 


of dower. 


In all theſe caſes the dowable eſtate was deviſed generally; and, as the teſtator had not 
expreſſed the wife's bequeſt to be in ſatisfaction, the Court would not preſume it, and tlie 
eſtate paſſed cum onere. 


There, no violence is done to the will ; and the wife takes no more from the deviſee that 
the teſtator intended ſhe ſhould ; nothing being declared to the contrary. 


But where the dowable eſtate is ſo divided that the claim of dower makes a material 
change in the will itſelf as it does here, the widow muſt be barred, by neceſiary implic4* 
tion. For where is the difference between declaring ſhe ſhall not hold both, and deviſing 0 
that ſhe cannot hold both without difturbing the will? 


And, 


In THE COURT os CHANCERY. 


will to ſhew ſuch intention; and there muſt be ſach an intent to 
make it a bar to dower. 


The cauſe ſtood over, in order to inquire into the value of 

the land ; plaintiff 's counſel agreeing, that if it ſhould not be 
ſufficient to anſwer the annuities and the dower, the widow 
ſhould relinquiſh her claim. 


And, therefore, if the claim of dower will diſappoint the will, ſhe is barred of her dower 


by neceſſary implication ; which will, according to che doftrine of all the caſes, be equivalent 
io an expreſs declaration. 


I will now ſay a word upon the caſe of Arnold and Kemp/tead. 


| There is no power of diſtreſs in that will, and yet I do think it ſubſtantially within the 

reaſon of the other two caſes; for the very gift of an annuity to the wife out of the dow- 
able eſtate does, from the nature of the intereſt, throw her out of poſſeſſion and makes the 
claim of dower inconſiſtent with the will. 


I muſt not conclude, without taking notice of a circumſtance that may be urged, againſt 
my opinion, as a proof of intention in the teſtator, to give both dower and annuity to the wife. 
And that is, that the annuity is made to iſſue out of more than the dowable eſtate, from 
whence it may be argued that the teſtator enlarged the fund for payment, in order to leave 
ſufficient for the ſatisfaQtion of both the demands. 


I anſwer, 1ſt, That it is totally unknown whether he extended the charge and the remedy 
with that view; it is at moſt but conjecture, and it may as reaſonably be ſuppoſed that he 
meant only, by augmenting the ſecurity, to give an eaſier and ſafer remedy for recovering the 
annuity, as nothing is more common, where a rent charge is granted, than to charge an 
eſtate of ten times the yalue for the payment of it. 


Secondly. That this ſuppoſed intention is rebutted by a declared intention to the con- 
r manifeſted and expreſſed in the will itſelf. 


I wiſh theſe caſes could have been reconciled, feeling in mayfelf a modeſt unwillingneſs 
to fit in judgment upon two men greatly ſuperior to myſelf in learning as well as capacity: 
but that, which, in a private man, would have been preſumption, is an indiſpenſible duty in a 
judge ; the tax is impoſed upon me by my office, and I undertake it with more eaſe of 
mind, knowing that there is a juriſdiction ſuperior to us all, which is able to confirm or re- 
verſe my opinion by a final deciſion. | 
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and the eſtate to be diſtributed ; 
ſhare, and alſo that of her deceaſed ſon, as his repreſentative.—The 
_ queſtion therefore is, whether this is to be conſidered as a ſingle 
 * contingency, too remote to take place; or a double contingency, 


CASES ARGUED AND DETERMINED 


Mann againf Mans. 


MP-20URN® WARREN made his will, and or- 

dered his perſonal eſtate to be laid out in the purchaſe of 
ſtock, and that the truſtees ſhould pay the intereſt, &c. to his 
fon Willam Warren for life, and, from and after his deceaſe 
to his eldeſt ſon and his heirs for ever; and in caſe of their 
death, without iſſue, unto his (the teſtator's) neareſt relation, 
and to the neareſt relations of ſuch neareſt relation for ever. 
At the time of making the will, the teſtator lived ſeparate from 
his wife.—He had only one ſon, who was unmarried {and who 
afterwards died, in the life of his father); he had a half. 
ſiſter, the plaintiff; and there were alſo alive, children of a 
deceaſed halt-brother, who, with the teſtator s widow, were the | 
preſent defendants. 


Mr. Madecks and Mr. Brown, for the plaintiff, inſiſted, that, 


under the deſcription of neareſt relation, no ſingle perſon could 


take but the hal{-ſiſter, ſhe being nearer than the ſon of the 
half-brother. The wife cannot take under the deſcription of a 
relation. orſſey v. Fohnſon, 3 Athyns 758. 


Mr. Scott for the widow.—The claim of the widow may be 
ſupported on other grounds. — She contends, that the contin- 


-gency, upon which the property 1s given to the neareſt relation, 


is too remote; and that the teſtator has therefore died inteſtate, 
of which ſhe claims her own 


one part of which not having happened, the other is good; as 
if the deviſe had been to his ſon, and after his deceaſe to his el- 
deſt ſon, if he ſhould have one, if not, then over. — But that in- 


tent is not expreſſed here, any more than in Clare v. Clare, For- 


refter 21, where Lord Talbot ſaid, that it could not be altered by 
the ſubſequent event.—Stanley v. Leigh, 2 Wms. 618, the only 
caſe againſt it was over-ruled by the caſe of Clare v. Clare, Bur- 


geſs v. Burgeſs, 1 Mod. 114. 


Mr. 


IN THE COURT of CHANCERY. 


Mr. Selwyn and Mr. Hood, for the children of the half-bro- 
ther cited Higgins v. Dowler, 2 Vern. 600. Stanley v. Lee, 
as cited Forr. 23. They contended, if there had been five or 
ſix perſons, in equal degree, that they muſt have taken equally, 


there could be no preference; that in this, as in every caſe where 


the teſtator has uſed ſuch words that the Court n, give 
them a conſtruction, it will let in the next of kin.ä— In Whithorn 
v. Harris, 2 Vezey 527. ſuch relations only were held to be within 
the deſcription, as were within the ſtatute of diſtribution, 
—2 Ch. Rep. 77. Thomas v. Hole, Forreſt 251. Green v. 
Howard (ante 31).—Where there is a doubt, the Court always 
leans in favour of the next of kin. Sheffield v. Lord Orrery, 


3 All. 282,—and this goes in excluſion of the wife. Worſely v. 


Johnſon. 


Lord Loughborough, Lord Commiſſioner, — the teſtator did 
not mean to reſtrain the intereſt of any one but his fon : If the 
ſon had a ſon, that ſon would have taken the whole from his 
birth. —It is a clear double contingency, one way good the 
other not ſo. Upon the deceaſe of ⸗Villiam without iſſue, the 
remainder over was good.— There is no affectation of a perpetui- 
ty.—The deviſe is © to my neareſt relation, and the neareſt rela- 
« tions of my neareſt relation ;” the neareſt relation at the time 
was the half-ſiſter. If there had been more perſons in the ſame 


degree, there muſt have been a diviſion, becauſe each would have 
been neareſt relation. 


Aſhhurft, Lord Commiſſioner, — It is a contingency, with a 


double aſpet: In the event that has happened, it is lawful. — 


He meant, that whoever happened to be his neareſt relation at 
the time of the event ſhould take ; not any repreſentative. It 1s 
therefore clear in favour of the Re”, 


Hutham, Lord Commiſſioner, Of the ſame opinion. 
Decree for the plaintiff. 
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JEacock againſt FALKENER. 


HOMAS CROWDER, in 1764, entered into a bond 

to truſtees, reciting, that he was deſirous of providing for 
one of the defendants, Thomas Crowder, his natural ſon, then 
about four years old, and conditioned, that his executors ſhould, 
ſix months after his deceaſe, pay the ſum of , ooo I. to the 
truſtees, for the uſe of the ſaid Thomas Crowder, the intereſt to 
be applied for his maintenance and education till twenty-one, 
and the principal then to be paid to him; but if he ſhould die 
living the father, or under twenty-one, then not to be Neid 
In 1778, Crowder made his will, whereby he gave the defen- 
dants, the truſtees, all his eſtates in truſt to pay legacies, and 
to lay out 15, ooo J. on ſecurities, and to apply 2001. per annum 
to the education of Thomas Crowder till twenty-five, and then to 
pay to him the 15,000/. but if he ſhould marry between 
twenty-two and twenty-five, and ſhould die, to pay the whole 


to the iſſue; and if he ſhould die unmarried before twenty-five, 


he gave the whole over; the reſidue, ſo far as 15,000 J. to Caleb 
Feacock for lite, remainder to his children; but if the reſidue 
ſhould exceed 15,000 J. then half the ſurplus to go to Thoma: 


Crowder, the other half to the Feacocks, —The bill was filed by 


the Feacocks, praying that the legacy given to Thomas Crowder 
by the will, might be declared to be in ſatisfaction of the ſum ſe- 
cured by the bond. 


The cauſe was heard 23d April, 1782. 
Mr. Mansfield for the plaintiff. —Theſe are portions for the 


maintenance and education of this young man. Where Crowder 
is diſpoſing of his whole fortune, he ſeems to have equal intent 


to provide for the Feacocks, by an equal diſtribution of his for- 


tune. The circumſtance of theſe two ſums being for the ſame 
purpoſe, is ſufficient to make one a ſatisfaction for the other. 
Copley v. Copley. 1 Wis. 147. Clarke v. Sewel, 3 All. 90. 
Lee v. D' Aranda, 3 Ath. 419. 1 Vezey 323. Eg. Abr. 203. 


Lord Chancellor, —T hoſe caſes do not apply, they are caſes 
where legacics are adeemed by ſubſequent acts. 


+ 


Mr. 
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Mr. Mansfield offered to read evidence to prove a converſation 
between the teſtator and one of his truſtees, in which he men- 
tioned his intentions reſpecting the proviſion for Thomas Crow- 
der. This being objected to, he cited 2 Vern. 593. 1 Vezey 
323. 3 Ath. 77, as caſes where ſuch evidence had been allowed. 


Lord Chancellor, Evidence cannot be read to prove what the 
teſtator meant by the words uſed in his will, but it may as to 


fads upon which the teſtator made his will. 


Mr. Lloyd, on the ſame fide, cited the caſe of Lrrington v. 


Broughton in the Houſe of Lords (Brown's Parlt, Cafes 12) 


where the attorney's evidence of Sir Brian Broughton's declara- 
tion of his intention at the time of making his will, was allowed. 


Mr. Attorney General for the defendants, cited Brown v. Selꝛeyn, 
Forreſter, 240. 


Lord Chancellor, —If this evidence be offered to explain the 
will, I muſt reject it; if otherwiſe, I muſt conſider it further. 


Mr. Mansfield gave up the point of evidence. 


Lord Chancellor, —The rule is, that where portions are charg- 
ed on an eſtate which will go to the eldeſt fon ; additional por- 
tions on condition ſhall be like laws made after others, and 
repeal the former but there is no caſe where ſuch a proviſion 
as this has been ſo held. Here the bond is the original gift; 
then the will provides for that only child and other relations.— 
He choſe to give it to the child, until he ſhould be twenty-five 
years of age; but he gives it over as effectually, if he dies with- 
out iſſue between twenty-one and twenty-two, as if he died be- 
fore twenty-one. The intent of the teſtator, collected on fair 
grounds that the party ſhould 20 have both, is the only ground 
on which ſuch a decree can be made. The bond here is not 
ſatisfied by the legacy; the 1 bg muſt, therefore, be applied 
to the truſts of the will. | 


This cauſe was re-heard before the Lords Commiſſioners 5th 
July 1783, The argument was little more than a repetition 
of the former, and the ſame caſes were again cited. Imme- 
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able at twenty-five, with a ſuppoſition that the legatee might 


CASES ARGUED AND DETERMINED 


diately upon the cloſe of the argument, the Lords Commiſſionerg 
gave judgment. 


Lord Loughborough,—T hough Crowder gave the legacy pay. 


marry at twenty-two with conſent; in caſe of his death before 
twenty-five without iſſue, it ſinks into the reſidue. The next 
object of his bounty was the family of Feacock ; he gives them 
the reſidue, but if that ſhould amount to more than 15, ooo. 
the ſurplus was to be divided between them and Thomas Crows- 
der. Long before this time the bond was given for 5,000], 
payable to Zhomas Crowder at twenty-one. It is contended 
he was not to have this 5, 00 J. on account of the legacy given 
by the will. In order to this, they ſhould ſhew an intent that he 
{ſhould not have the 5,000 /.—They have raiſed an idea that the 
teſtator meant an equality between Crowder and the Feacochks, 
but no ſuch idea prevailed ; for Crowder was certainly to have 
I 5,000 l. ſo that the circumſtance is not made out. It would be 
difficult to ſhew that the teſtator recollected the bond, and meant 
to ſatisfy it. There is a ſtrong circumſtance in the caſe to ſhew 
that he did not mean this, for in a legacy to his houſekeeper, 
in the ſame will, he expreſsly gave it in ſatisfaction. As to the 
caſe of portions, and the Court ſaying that parties ſhall not take 
double portions, againſt a general repreſentative either in land or 
money; here, they are not portions, but Crowder's ſhare is to 
be made equal, if there is more than 30,000 /.—lt is taking the 
precipuum, not a part out of it. | 


Aſbburnſt, Lord Commiſſioner, — the teſtator knew, that, where 
a legacy was to be a ſatisfaction, it was neceſſary to ſay ſo.— 
Here the legacy, if conſidered as a ſatisfadtion, might have been 


a detriment, as it was not payable till twenty-five, and the bond 
was payable at twenty-one. 


Hotham, Lord Commiſſioner,—concurred. 


Lord Thurlow's decree affirmed. 


 MoN#- 
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*MONKHOUSE againſs HoLMuR. 


WONATHAN MONK HOUSE, by will dated 14th 

April, 1761, gave to his wife, the uſe, intereſt, and pro- 
duce of 800 J. during her life, to be raiſed out of his perſonal 
eſtate ; and, from and after her deceaſe, gave and diſpoſed of the 
{id ſum of 800 J. in manner following; that is to ſay, to 
Letitia Ball 100 l. to Mary Monkhouſe 200 l. to Edward and 
Charles Holme 100 l. each; to Mary Hall, 5 l. a year. Then 
followed other deviſes, ſome of real, ſome of perſonal eſtates; 
among others, to a ſervant 5 J. and then the legacy on which 
the queſtion aroſe. I alſo give to Jonathan Monkhouſe, /on of 
my brother George, the ſum of 100 l. He then gave the reſt 
and reſidue to his wife. The nephew, Jonathan Monkhouſe 
(legatee of the 1007.) died in June, 1771. His father admi- 
niſtered to him, and the plaintiffs are his repreſentatives. Eli- 
245th, the widow, lived till October, 1779, and made the defen- 
dant her executor.— The bill was filed for the 100 J. legacy. 


Mr. Selwyn and Mr. Scott for the plaintiffs, contended, 1ſt. 
That this legacy of 100/. was not part of the 800 J. or 2d. 
If it was ſo, ſtill it was a veſted legacy in Jonathan Monkhouſe 
the nephew, and tranſmiſſible to his repreſentative. They ar- 
gued the firſt point from the intervening legacies, but relied 
little upon it, principally relying upon the 2d. point, that it 
was a reverſionary intereſt, veſted at the death of the teſtator, and 
only poſtponed to give the widow the uſe of the fund during 
her life; and cited 2 Eg. Abr. 548. Kemp. v. Davy (ante p. 
120, note.) Pateſey v. Edgar (ante p. 191, note) Dawſon v. Killet 
(ante p. 119.) Morgan v. Gardener, in the Exchequer (ante 193, 


note.) —1 Vezey 208. Barnes v. Allen (ante 181.)—1 Vezey 44.— 
1 Wms. 566. 8285 


Mr. Kenyon, Mr. Arden, and Mr. Lloyd, for the defendants, con- 
tended, that the plaintiffs had themſelves put upon this legacy the 
conſtruction of being part of the 800/. never having filed their bill 
till after the death of the wife; that there was a direction after this 
legacy in the will, to apply the 80. to the foregoing legacies, and 
that this fuppoſition raiſed the general queſtion, —The caſes of 
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real eſtate ſhould be put out of the queſtion, an uniform dit. 
tinction having been taken between them and caſes of perſon- 
alty. — This diſpoſes of King v. Withers, and Hutchins v. 
Foy; upon which laſt Rillet v. Dawſon, and Kemp v. Davy 
depend, — but wherever the legacy ariſes out of perſonalty, 
the rule is, that if it is given by words de futuro, the legatee 
mult live to the time, in order to take; though if the gift be by 
words de præſenti to be paid in futuro, it veſts, This rule is 
laid down in 1 Eg. Abr. 295, and has obtained ever ſince. In 
Norris v. Huthwatte, in the Exchequer, (ante 182. note.) it was, 
at the deceaſe of my wife, or if ſhe marry, I then give Foo l. ont 
of the fund to my ſiſter : the ſiſter died in the life of the wife. 
Mr. Baron Eyre laid down the law, that it was not a caſe 
of contingency, nor did it depend upon its being a mixed fund, 
becauſe the perſonalty was ſufficient, and the real eſtate only 
collateral. It muſt be determined upon the rule of law, 
the time of the gift being future, and the party dying before 
the event happened, the legacy lapſed.— In Smith v. Salmon, 
Exchequer, 23d June 1778, it was to lay out 50ol. on land or in 
Noch, and pay the yearly intereſs to igſtatrix s ſiſter, and from and 
after her deceaſe, ſhe gave and bequeathed 1001. thereof ti 
Margaret Smith, who died in the life of the ſiſter; the 
Court held the legacy was lapſed. In the caſe of Barnes v. 
Allen the words were immediate, though the diſtribution was 
future. 


The cauſe ſtood over till the 7th July, when judgment was 


given. 


Lord Longhborough.— Two points have been contended. it. 
That this is a fingle legacy, payable out of the aſſets, not an a- 
quot part of the 800 J. As to that, though it is not clear from the 
pencilling of the will, yet, it is contrary to the ſenſe of the parties 
and the apparent intention of the teſtator The 2d. is, that, if 
part of the 800 J. it is lapſed by the death of the legatee. The 
800 J. is a gift to the truſtees, to pay the intereſt t-» the wife for 
her life, and then in parts and ſhares. That ſhews his intent 
to be to give a veſted intereſt to the ſeveral legatees. But, this 
is ſaid to be contrary to the rule of not veſting legacies given by 
words de futuro. I rather take the rule to be, that where the 


time is annexed not to the form, but to the ſubſtance of the gift, 
3 | there 
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there it lapſes by the death of the legatce. There are inſtances 


both ways in Dyer, 59, b. on the will of Lord Latimer. The 
rule in legatory caſes is taken from the civil law. It is of im- 
portance that the rule thould be the ſame in both courts ; there 
is much upon it in Swinburne, 30—34, with various limitations 
and exceptions, but there is little preciſion in it; but the autho- 
rities there cited, upon being examined, clear the matter. The 
Digeft, L. 36. Tit. 2. L. 21. Si dies ſays ſi certa fit dies legati, flatim 
cedit ; fi incerta, niſi tempus obtigit, neque res perlinere, neque dies le- 
gati cedere poigſi. It the day is certain, it is veſted ; but where un- 
certain, the true queſtion will be, whether it is the nature of 
« a condition,” for if it is conditional, then, in the very nature 
of the thing, the time is annexed to the ſubſtance of the gift, as 
in the caſe of marriage, of puberty, or of any other ſituation 
of life ; when the arrival of the time is a condition, without which 
the teſtator would not have made the gift. In Cloberry's Cafe, 
2 Ventr. 342, Lord Nottingham ſaid, the giving intereſt ſhews no 
contingent legacy was intended. — The anonymous caſe in 


2 Ventr. 347, approved in Pinbury v. Elkin, 1 Wms, 566, 


I take to be good law; the limitation over was not in the nature 
of a condition. Corbet v. Palmer, 2 Eq. Abr. 548, is to the 
ſame effect. In Lowlands v. Stephenſon, in the Exchequer, 
1773, the legacy was held to be veſted. In Xillet v. Da/on, 
before Lord Thurlow, it was not a condition, but held to be veſted. 
Barnes v. Allen, was to the ſame effect. Norris v. Hub waite, in 
the Exchequer a few years ago, was cited againſt this; but, if the 
note that was read was taken accurately, I do not agree with the 
rule there laid down, that a legacy given in future, where the lega- 
tee dies before the time, lapſes ; but where the time is annexed to 
the ſubſtance of the gift, as I before ſaid. Smith v. Salmon, is not 
a caſe from which one can reaſon; the penning of the will was ex- 
tremely ſpecial, and the Lord Chief Baron has told us the determi- 
nation went on the ſpecial penning of the will. There 1s a caſe 
which has not been cited, which is ſtronger for veſting than moſt 
of thoſe which have been cited. It was in the Houſe of Lords, 
in 1727, and is correctly ſtated in Mr. Brown's Caſes in Parha- 
ment, upon an appeal from Lord King, (Love v. L' Eftirange, 3 
Brown, Plt. Ca. 337.) that the words there were annexed to the 
gift was very clear ; but the probable ground of determination 
is, that it was a reſidue. One might have expected a different de- 
termination if it had been the caſe of a general legacy. The cir- 
cumſtance of introducing a legatory ſubject by the word after” 
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CASES ARGURD AND DE TERMINED 


178 3. cannot be conſtrued ſo to affect the gift as to make it a condition, 
—— I )be folid ſubſtantial diſtinction is, whether the teſtator meant it 


Monknovse REF . a 
— /t as a condition. This cannot be conſtrued as making a new rule 


Horus. of law. The rule (which I take to be that of the civil law) not 
[*301] being broke in upon, but allowed, and conſtrued as it was by 
Lord Talbot, Lord Hardwicke, and Lord Thurlow. We are all 
of opinion that the legacy veſted, and that intereſt muſt be paid 


from the death of the wife. 


+ The caſes of Holecroft v. Phittion, at the Rolls May 24, 1784, and Benyon v. Mad. 
diſon, (po. vol. 2. p. 75) ſupport the doctrine of this caſe, with which the latter is in point, 
There has been a ſubſequent caſe in the Exchequer, Hamilion v. Snezd, which has received 
a ſimilar deciſion ; and where the caſe of Norris v. Hathwa.te was again reprobated. 


Lords Com- CaToRr, again// the Earl of PrmBrOK® and others, 
miſſioners 17 

Lord Longb- Truſtees, and Lord Viſcount BolLINGBRORE. 
borough, Afp- | 
hirft. 3 ; 
8 HE manor of Beckenham, in Kent, was veſted in truſtees 


ert no- with power to ſell, laying out the money to the uſes under 
Ice OT a rent- 


charge, tranſ. A ſettlement, by which Lord Bolingbroke was entitled to a life 
ters lock in eſtate, with remainders over. Lord Bolingbroke had granted rent- 
payment; ; * 

the party en- charges on the eſtate to Hans Wintrop Mortimer, eſq; and Mrs. 


titled for lif . ; 
grants an an. Hure. The truſtees, with Lord Bolin. broke, afterwards ſold the 


nuity out of . . 3 
the dividend,” eſtate (without notice of the rent-charges) to Cator the plaintiff, 


ſecured bya and Lord Bolingbroke covenanted that the premiſes were free 
letter of at- * . 
torney to re- from incumbrances. The truſtees inveſted the purchaſe-money 


ceive tne di- in South-ſea annuities. Lord Bolingbroke granted the annual divi- 
vidends, to a 


perſon who dends during his life, to Boldero, one of the defendants, with a 


had rot no- . ; : 
tice of the  COVenant that the money ſhould not be laid out in land during 


2 his life-time; and the truſtees gave him a letter of attorney 
e , 2 

fer of the eſ- (irrevocable,) to receive the dividends. Boldero knew the Soutb- 
tate 15 evicted 8 | 1 ttle- 
by grantee of ſca annuities were the purchaſe- money for the eſtates in ſettle 


N on, ment, but knew nothing further of the circumſtances. Irs. 
charge, ; 4 5 ; 
hs do lien Hare afterwards evicted Cator, who filed the preſent bill to have 


on the ſtock. the Soruth-ſea annuities re-transferred, inſiſting he had a lien 
upon them. 


Mr. Kenyon and Mr. Holliſt, for the plaintiff, —Where a pur- 
chaſer does not pay the purchaſe-money, the vendor has a lien 


upon the eſtate. This principle applies to the preſent cale. 


Cator would have a right to follow this ſtock againſt Lord Bo- 
| lingbroke ? 


in TRE COURT or CHANCERY. 


lingbroke : and the legal eſtate in it, is in the truſtees. If the legal 
eſtate had been in Boldero, the Court might have refuſed to take 
away the tabula in naufragio; but, as it is, the Court will look to 
the elder title. In exchange, the very act includes a warranty, 
and the perſon who conveys, and is evicted, may bring a war- 
rantia chartæ. Here, Lord Bolingbroke gives land, Cator money; 
if there had been a total eviction, Cator had a right to have his 
money back; for the eſtate would be worth nothing. Eton 
College v. the biſhop of Winchefter, 3 Wils. 468. and there can be 
no difference as to a partial eviction. If this be ſo at law, why 
not allo in equity? Ought Boldero to keep the money which 
Cator has paid for the manor of Bectenlam? The legal eſtate 
being in the truſtees, and the flock not conveyed, Cator's prior 
title muſt prevail. Boidero knew the money was the purchaſe 
of ſettled eſtates. His whole title is an equitable one, to take 
the dividends during Lord Bolingbroke's life. Mr. Cator having 
a prior equity, the deciſion muſt be in his favour ; and the truſ- 
tees be decreed to give him a power of attorney to receive the 
dividends. Mr. Cator bought the manor at the full value of 
the eſtate at the time. Mr. Boldero bought the dividends at 
ſeven years and a half's purchaſe, and has had them eight years; 
ſo that, in point of conſideration, Mr. Cator has alſo a better 
claim, WO. 


Lord Loughborough, Lord Commiſſioner, — The principle, in 
caſe of purchaſe-money remaining unpaid, is the ſame as in the 
caſe of an exchange; the eſtate remains ſubject to the vendor's 
right to his money againſt the heir, if the purchaſer is dead, or 
againſt a third perſon, to whom he has made a legal conveyance : 
but, if that perſon has paid the value of the eſtate, it becomes a 
queſtion whether it was with, or without notice of the firſt ven- 
dor's claim.—If, by recital, the title is deduced from the firſt 
vendor, ſtill that will not be ſufficient to affect him, for that 
docs not ſhew it was not paid for I hat is preciſely the caſe here; 
Bolero had only notice that it was money paid for a ſettled 
eſtate. It is ſaid, Boldero has no legal title; but that is nothing 
to the caſe. He has got an advantage, of which he is in poſſeſ- 
ſion by the letter of attorney from the truſtees, and both Cater 
and he being unfortunate, and he having an advantage which 
does not affect the integrity of his mind, the Court could not 
relieve Cator without injuring Baldero. 


ts 


Ajbburſt,, 
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CASES ARGUED AND DETERMINED 


Aſhbhurſt, Lord Commuſſioner,—I am of the ſame opinion. 
Boldero has a letter of attorney irrevocable, from Lord Bol ing- 
broke and the truſtees, ſo that he is in poſſeſſion: and although he 
*had notice of the annuities being the purchaſe money for the 
eſtate, he had no notice of the eviction. 


Hotham, Lord Commiſſioner, —I am of the ſame opinion; the 
notice does not go tar enough to affect Boldero. It is only that 
it was purchaſe- money. 


Bill diſmiſſed without Coſts. 


+ This order of diſmiſſal was affirmed on a re. hearing before Lord Th urlow » 18th Decemle 
1787. Videpoſt. v. 2. p. 282. 


L AWS N againſt BARKER. 


ILL filed by the creditors of George Letois Scott, eſq; 
againſt the defendant, the executor, without making the 
reſiduary legatee a party. 


Lord Loughborough—thought he ought to have been a party, 
as being intereſted to reſiſt the demands, and becauſe, otherwiſe, 
the reſiduary fund might be exhauſted by colluſion. 


But Mr. Ambler and Mr. Maddocks (as amici curie) ſaid, that 
the practice was not to make the reſiduary legatee a party. And 
Mr. Graham (who was in the cauſe) ſaid, he had examined, and 
that it was unneceſſary even where the bill was by a legatee— 
referred to Eg. Abr. 73. pl. 13. 


Lord Loughborough—oblerved, if this was ſo, it was an ano- 
malous caſe, in a Court of equity, where all parties who are in- 
tereſted are to be betore the Court, 


But the decree was taken as prayed. þ: 


4 Same point, ſo held, in Zove V. Jacomb. Hill. 1776. 


HEMMINGs 


wm THE COURT ox CHANCERY. 


HEMMINGS gainſt MUNKLEy, and others. 


I ILLIAM Clutfom, by his will, gave five-fixteenth parts 

of the reſidue of his perſonal eſtate to truſtees © to lay out 
the ſame, and to pay the dividends, 5c. to his daughter Rachael, 
on her *attaining her age of 28 years, or day of marriage, which 
{hall firſt happen, provided his daughter ſbould marry with the ap- 
probation of his ſaid executors, or ſuch of them as ſhould be then living. 
He gave the eleven fixteenth parts among his other four child- 
ren; and in caſe either of his ſons or daughters ſhould die be- 
fore his, her, or their ſhare or ſhares ſhould Lecome payable, 
then the part or ſhare, parts or ſhares of him, her, or them ſo 
dying, ſhould go and be paid among all the reſt of his children, 
who ſhould then be living, and the iſſue of a deceaſed child or 
children, (if any) per ftirpes, and not per capita, at the ſame 
time as their original ſhares would become due. 


| Rachael Clutſom married James Curley, one of the defendants, 
without the conſent of the executors, and had a child (to whom 
Curley is adminiſtrator,) and died under twenty-eight. 


Mr. Kenyon, for the plaintiffs, —inſiſted the portion never 
veſted in Rachael, ſhe marrying without conſent, and not at- 
taining twenty-eight years of age. 


Mr. Scott, argued for the defendant the "huſband, who 
claimed as adminiſtrator -both to her and the child—thar it 
veſted on the marriage notwithſtanding the proviſo, which 


was only in terrorem, and cited Underwood v. Morris, 2 Al- 


kyns, 184.—and that, whether the condition be precedent or 


ſubſequent, it will not prevent the legacy veſting, unleſs it 
be given over. 


Lord Zorghborough, doubted the authority of the caſe, and 
decreed that it did not veſt; but there being five children 
of the teſtator, he held the infant child of Rachael to be in- 
tled to one-fifth of the legacy, under the deviſe over: (as 
being © the iſſue of a deceaſed child,“) and decreed the ſame 
20 her her father, in her right. 


Vor. I. 4 N Earl 
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fore their 
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due, the ſhare 
to go tothe 
reſt of the 
children, 

and their iſ- 
ſac per flirfes. 


— K. marricd 


veĩthout con- 
ſent, had a 
child ſince 
dead, and 
died under 
28, — held 
the por: ian 
never veſted, 
but the teſ- 
tator having 
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the father as 
repreſenta- 
ve. 
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Lincoln's 
Inn Hall, 
Tu.y 23. 
Lords Com- 
miſſioners, 
Aſphurſt, 
Hotham. 
Plea that a 
writ of right 
has been tried 


CASES AxRGUED AN Dp DETERMINED 


Earl of LERICESTER againſt PRERR v. 


B ILL for diſcovery and relief, and to prevent the defendant 
from ſetting up a legal title in a truſtee, as a defence to a 
writ of right brought by the plaintiff, to try the title to Pen. 
hurt park and other eſtates. The defendant pleaded that the 
writ of right had been tried and determined againſt the plaintiff, 
which was held a good plea to further diſcovery. 


and determined againſt the plaintiff, a good plea to a bill for diſcovery of matter relative to the title, 


Lincoln's 
Jan Fall, 
July 26. 
Lords Com- 
miſſioners, 
Afphurft, and 
Hotham. 

In the mar- 
riage ſettle- 
ment, by 
which a life 
eſtate was 
given to the 
wife, there 
was a power 
to raiſe 
10,0001. for 
younger chil- 
dren; the ſet- 
tlor, by will 
(reciting that 
he had made 
no ſettle- 
ment on the 
wife) pro- 
vided porti- 
ons of 5, oool. 
if but one 
younger 
child, 2,000. 
each if more, 


Sir Joan BorLass WarREN, CAROLINE his Wife, and 
the Truſtces of his Marriage Settlement. Plaintiffs, 


Arnoud WARREN, AUGUsTUs PaRKiNs, and Frances. 
his Wife, which AznoLp and Frances are younger 
Children of Joun Warren the Teſtator.—Fraxcis 
Host the ſurviving Truſtee of the Term, and 
others. — — — — Deſendants. 


FO AN Warren, eſq; father of the plaintiff, Sir John Borlaſe 
Warren, by indenture of leaſe and releaſe, after marriage, 
dated iſt and 2d July, 1754, conveyed his cſtate to truſtces, to 
the uſe of himſelf for life, remainder to truſtees to preſerve con- 
tingent remainders ; remainder to his wife for life, remainder to 
truſtees, for a term, to raiſe 10, ooo. for younger children; re- 
mainder to his eldeſt ſon in tail; remainder over to other ſons, 
&c.—In the ſettlement was a power reſerved to him to raiſe mo- 
ney, but ſubject to the ,wiſe's life eſtate, and the proviſion for 
the children; and alſo a proviſo, that in caſe he ſhould, in his 
life-time, give to any of his younger children any ſums of mo- 
ney towards his or their portions and advancement, and declare 
the ſame, by writing, to be in part of his or their portions, they 
fhould go pro tanto, in ſatisfaction thereof, —By his will, 14t2 


There being t vo younger children, decree that this proviſion by the will is in part ſatits faction af the 
partion by ſettlement, and only 40,000/, ſhall be raiſed, 


of 


in Ts COURT oH CHANCERY, 
of November, 1758, reciting, that be had made no proviſion for 
his wife by ſettlement or otherwiſe, he declared it to be his 
will, that the truſtees ſhould pay her 600/. per annum for life, 
in bar of dower, and if he ſhould have one younger child only, 
they ſhould raiſe 5,000. for ſuch one child, if more, 2, oool. each, 
which he charged on his perſonal eſtate, and in default thereof 
npon the ſettled eſtate. He died in 1763, leaving plaintiff his 
eldeſt ſon, and two of the defendants his younger children. The 
prayer of the bill was to declare the will well proved, and that 
the two younger children {ſhould be declared to be entitled to 
only one of the two proviſions, and that upon payment to them 
of 5,000/. each, Hur/? ſhould be decreed to aſſign the term. 


This caſe was argued before the late Lord Chancellor on the 
11th, 12th, and 14th June, 1782. 


Mr. Mansfield for the plaintiffs. —The younger children ſet up 
a claim to both the proviſions. The teſtator, in making the 


provifion by will, had forgotten the ſettlement.— This appears 
clearly, for he gives his ſon exactly the ſame intereſt in the 
eſtate he had by the ſettlement; but recites, that he had made 
no proviſion for his wife, for whom, in fact, he had provided. 
He orders the intereſt of the 2,000/. to be apphed by way of 
maintenance, and for the education of the children. He had no 
eſtates but what were ſettled. There was a power in the ſettle- 
ment to raiſe money, without which there would have been no 
fund out of which to raiſe the charges; and that power was 
ſubje& to the proviſions for the wife and children. In * Har- 


* This caſe is very inaccurately tated in 1 Vn. and although more correctly, yet imper- 
fectly, in Precedents in Chancery 541; the words of the will as taken from the record were 
as follows ;—*< I further will, deviſe, give, and bequeath to my daughter Dorothy Whitmore 
zool. if ſhe ſhould be then living and unmarricd, or married by and with her ſaid mother's 
full conſent, firſt had and obtained in writing, but if married, when it is appointed to be 
paid her, and that without her mother's full conſent firſt had and obtained in writing, 
„then and in ſuch caſe, I hereby will and bequeathher only 200/. and that to be paid 
cher at her age of 23 years,“ and made his wife (the defendant) executrix. The daugh- 
ter married Young, the bankrupt, in the life of the father, without conſent (though after 
a treaty and offer of 200/, portion, which had been refuſed) : the huſband, after mar- 
riage applied for her fortune; the father offered him 200. and the defendant, Sarah ſaid, 
it the ſurvived her huſband; and had it in her power, ſhe would give her another 100/, 
The huſband would not then accept it, but afterwards wrote a letter for it, and it was 
paid to Flemming for his uſe, who gave a receipt for it. Young became a bankrupt, and 
che plaintiff was his aſſignee, and filed a bill for the legacy, ——Bill diſmiſſed, 
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provided for, but a court of equity goes further, and will hold 


riſon of the heir at law, the ſame rule prevailing as in the caſe 


ſideration, it is ſufficient to its being a good execution of the 


CASES ARuEp ANB DERTERNNMIHN ES 


*rop v. Whitmore. 1 Wms. 681, a leſs fam advanced in the life. 
time, was held a ſatisfaction. In Thomas and Keymiſh, 2 Vers. 
348, in a charge on certain lands by marriage- ſettlement, and 
afterwards an equal portion charged on other lands, this was 
held a ſatisfaction.— This caſe is ſtronger againſt double portions 
than any other. 


Mr. Hardinge, on the ſame fide, cited Cox v. D' Aranda,; 
Ath. 519. Copley v. Copley, 1 Vm. 147. Rawlins v. Poel, 
1 Wms. 297. Clark v. Sewell, 1 Ath. 96. f Achworth v. Ac. 


<vorth, 19th July, 1773. Fefſon v. Fefſon, 2 Vern. 255. 


Mr. Attorney General, for the younger childreno="The portions 
mult be accumulative; the intent certainly is not clearly ex- 
preſſed, but it appears from the ſtate of the family: he was a 
man of very large property. As to the execution of the power, 
Mr. Meansfeld admits it would be good if the children were un- 


it well executed for younger children, unleſs it goes to the diſhe- 


of ſupplying ſurrenders. The will, here, is within the limitation 
of the power. Though in this caſe there is not a valuable con- 


power, that it is for a perſon havin g a meritorious conſideration. 
When he made his will, his fortune was not diminiſhed, there 
was no reaſon therefore to diminiſh the portions of the younger 
children. There are ſeveral caſes where portions. being to be 
raiſed by a ſettlement, and the money is afterwards paid co 
nomine, the ſettlement has been held to be ſatisfied ; but thoſe 
caſes do not apply to this; 10, oool. was to be raiſed by the 
ſettlement, 4,000 J. by the will, how can this be a fatisfaction ? 
If it was a debt being lefs, it would be no ſatisfaction; ſo held 


+ ACKWwORTH v. ACKWORT #, 


Before marriage, a ſum of money, partly belonging to the huſband partly to the wife, 
was ſettled to the uſe of the huſband for life ; remainder to the wife for life, remainder 
to the children, to be equally divided among them. ' There were ſeveral children, and the 
money amo inted to only 2,400/. among them. The father afterwards made his will, and 
gave each of the children 2,000/7. and the reſidue of his eſtate among them. Lord Bathurſt 
decrced, that what they took by th tie will ihould be in lieu of their portions under the ſet- 
tlement. 


4 | in 


in THE COURT or CHANCERY. 


ein Rawlins v. Povel, that if the ſecond portion is larger, it ſhall 
be a fatisfaction.—lt follows, that if the ſecond portion be not 
as great, or greater than the former, it is not a ſatisfaction. As 
to his having forgotten the proviſion ; he recites, that he had 
not provided for the wife ; he might have forgotten the proviſion 
for the wife, without having forgotten that for the children, 
there are no ſuch introductory words to that clauſe. The inte- 
reſt of the 4,000. is to be paid towards the education and main- 
tenance he was conſcious this was not ſufficient, but muſt be 


ſupplied from elſewhere, which could only be from the ſettled 


fortunes —As to Lord Harawicke's language, that it is hard a 
party ſhould take two portions, where one only is intended; it 
appears by Shudal v. Feky!l, 2 Alb. 516, that it does not apply, 
where the intent is to give both. | 


Lord Chancellor. —A great number of caſes have been cited to 
fhew that the court leans againſt double portions : but I have 
not found that it would do as a diſtinct rule, that where a parent 
has made a proviſion by will for a child, whom he has after- 
wards provided for in marriage, it is primũ facie a ſatisfaction. 
If it is ſo premd facie, the court ſhould on all occaſions examine 
whether there be ground enough to repel the preſumption. Se- 
veral of the caſes appear to be repugnant to the rule. What 1s 


there to ſhew the extent of the parent's bounty ? It would be 


difficult to reconcile Thomas v. Keymiſh, as reported by Free- 
man (2 vol. 207.) If the rule is differently laid down, it mult 
be ſubject to exceptions. It is important to conſider the rule, 
becauſe if there be no rule, the queſtion will be, whether the 
preſumption that he had forgotten the ſettlement will be ſuffi- 
cient, If there be a rule, it is much fortified by the apparent 
torgetfulneſs ; but, without the rule, it is difficult to ſay, he did 
not mean it accumulatively. Suppoſe there to be ſuch a rule, 
there is another queſtion of ſome conſequence, whether parties 
have not a right to contract in contradiction to it. Here, they 
have ſo contracted, if he ſhall advance portions in his life-time, 
and guard it by writing. It is hard to ſay, that if he had ad- 
vanced money without ſuch a declaration, that he ſhould not 
give it augmentatively. The argument is, that this is by will 
not in his life-time. It is not in the terms of the deed to be 
ſure. Being a proviſion it might be held, that unleſs he guarded 


by writing 1 would be the extent, and the ſecond queſ- 
Yor. I. 40 | tion 
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1783. Prion would not be material, Suppaſe he had charged it in the 

>” words of the power, it would have been ſufficient, though he 
Warren . . | 

again} Had not ordered it to be raiſed by mortgage. If a man gives 

3 that ownerſhip which muſt ariſe out of the power, it will be an 

execution of the power. I will try if I cannot, from the caſe, 

draw a rule, without reſting on the court's leaning to, ar againſt 

Log] double portions : the court ought to go on more preciſe rules. 


Adjourned. 


it was re-argued before the Lords Commiſſioners, upon the 

| | 22d of this month, by Mr. Mansfield, Mr. Harginge, and Mr. 
| | olliſt, for the plaintiffs, who uſed much the ſame arguments, 
and cited the ſame caſes as upon the former occaſion, except 
that Mr. Holliſt added to thoſe formerly cited,“ Byde v. Bydt, 
Eaft. 1 Geo. 3. before Lord Northington, and the + Duke of . 
mer/et v. the Dutcheſs of Somerſet, and others, 9, 1 o, and IIth of 

| March, 1767, before Lord Camden. g 


Lord Thurlow not having pronounced judgment in this cauſe, 


Mr. X. enyon, 


* Byde v. Byde.—R. S. Byde, having iffue by a former wife one ſon, upon marrying a 
ſecond wife, by ſettlement, July 3, 1699, ſettled lands on himſelf and his wife, for their 
ö lives, remainder to truſtees to ſell the ſame to his ſon, by the former marriage, for 5, o00 l. 

for a proviſion for the children by the ſecond marriage. Afterwards, having three children, 
| and his wife being encient, he by will, Jay 10, 1705, gave 1, ooo J. to each of the three 
| children by the ſecond marriage, by name, and 1, 000 J. to the child of which the wife was 
encient, and charged his lands with theſe portions. After his death, the ſon paid the 1,000/, 
| portions, and accepted the purchaſe, and the wife dying in 1755, after her deceaſe, the 
plaintiff, the only ſurviving child of the marriage, brought this bill to have the purchaſe 
| completed, and to be paid the 5,000 /. over. and above her portion under the will. Lord 
Northington, thought the teſtator meant to give each child an election. and that, by accept- 
ing the legacies, they had made their election to take under the will; and therefore diſmiſ- 

| ſed the bill without colts. | | 
| + Duke of Somer/et v. the Dutcheſs Dowager of Somer/er, Lords Webb, William and 
| Francis Seymour, and Vincent John Biſcoe, Eſq; adminiſtrator of Lady Mary, his wife. 
Sir Edward Sezrour, and Mr. Webb, the paternal and maternal grandfathers of the plain- 
| tiff, upon the marriage of the plaintiff's father, entered into articles of agreement, 
f dated March 2, 1716, - Whereby Sir Edward Seymour agreed to ſettle the eſtates at Berry- 
Pomeroy, on the plaintiff's father, chargeable with the following portions for younger chil- 
dren, namely, 4,000 J. each, for one or two, or 12,000/, equally to be divided between three 
or more children, payable at 21, or marriage, which ſhould firſt happen after the death of 
the father, beſides which he agreed to advance 1, 600 J. to be laid out in lands as an addi- 
tional jointure for plaintiff*s mother, and for the benefit of her iſſue male. 

Sir Edward Seymour, died in 1740,—whereupon plaintiff's father, the laſt Duke of Se- 
ener/et, took under the marriage articles: and he alſo died in 1757, leaving plaintiff his 
eldeſt ſon, defendants his widow and younger children. 

But plaintiff”s father by his will, made freſh proviſion for every branch of his family, 
and bequeathed to his three younger ſons 5,000 J. each; and to his daughters the third 


part of his Morceſterſbire eſtates, or. &, ooo {, in lieu thereof, with croſs bequeſts between his 
| ſons 


1m THE COURT or CHANCERY. 


*Mr. Kenyon, Mr. Arden, and Mr. King, again, argued for the 1783. 
defendants. 


WARREN 
And this day, Lord Commiſfioner .{/hhurft pronounced judg- DF A | 
ment. The queſtion is, whether the two thouſand pounds i | 
given by the will, ſhall go in part ſatisfaction of the proviſion 13 10] | 
made by the ſettlement: and we are of opinion that it ſhall. 
Upon the general ground, this is a ſtrong caſe for ſatisfaction. 
The general rule is laid down in Clark v. Sewell, (3 Ath. 96.) 
In the caſe of portions, as both move from the ſame perſon, the 
court will overlook the difference of the time of payment, and 
conſider the one as a ſatisfaction for the other. In Lee v. Cox, 
3 All. 419. the diſtributable ſhare was conſidered as a ſatisfac- 
tion. In Hartop v. Whitmore, 1 Wms. 681. a leſs fum was ſo 
conſidered. Copley v. Copley, 1 Wins. 147. and Jen v. Jeſſon, 
2 Vern. 255. are exceeding ſtrong caſes. They all ſhew the 
rule to be that whether the ſum be greater or leſs is immaterial, 
but in the latter caſe, it ſhall only be a ſatisfaction pro tanto. 
On the other fide, they have cited Saville v. Saville, and Dufficld 
v. Smith. Saville v. Saville, 2 Ath. 458. turned on the peculiar 
penning of the will. Duffield v. Smith, 2 Vern. 258. was held 
no ſatisfaction, becauſe leſs, and the other portions were contin- 
gent; and as to the ſum given by the brother, there was a fair 
implication that he meant to give it in addition. As to the queſ- 
tion whether the teſtator had forgotten the prior proviſion ; it 
is admitted, if he had, this bequeſt ought to go in ſatisfaction.— 
We think there is ground to ſuppoſe that he had forgotten it; 
he ſhews he had as to the wife, which makes it probable he had 
alſo forgotten the other. A further reaſon for ſuppoſing this is, 
his giving the intereſt of the 2,000/. for maintenance. In truth, 1 
it 18 probable that, at the time when the ſettlement was made, | 1 
his whole intent in ſuffering the recovery was to bar the intail, 
and the other part of the deed was only ſuggeſted as what he 
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ſons and daughter, in caſe of any of them dying under age, and charging the whole upon 
his eſtates at large, which he deviſes to the plaintiff, his eldeſt ſon, with remainders over 
to his younger ſons, ſueceſſively in tail male. 

Plaintiff filed his bill, praying, amongſt other things, that his younger brothers, and 
ſiſter's huſband might ele& to take under the articles or will. 

Defendants, Lord Francis Seymour, and Yincent Biſcoe, ſubmit to che court, whether they 
are compelled to make their election; but, if compelled, prefer to take under the will, as 
evidently the larger and better proviſion. 


| At the hearing of the cauſe, the Lord Chancellor directed all the defendants to make their 
election. | 
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CASES ArcveD AND DETERMINED 


might as well do, and that the proviſion had afterwards been for- 
gotten. We muſt decree therefore, that the 2, oo0 J. is in 
ſatisfaction, and that upon the payment of the 5, ooo /. each, the 
ſurviving truſtee is to aſſign the term.“ 


* See on this ſubject the caſe of Hanbury v. Hanbury, poft. vol. 2. 3 52=529. 


LIN GARD and others, againſt the Earl of Derg 
and others, 


HOMAS BARLOW, by his will, directed all his debts to 

be paid out of his eſtate with all convenient ſpeed, and or- 
dered his perſonal eſtate to be converted into money and applied 
in aid of his real eſtate, in payment of funerals and debts, as far 
as the ſame would extend. In caſe he ſhould die without iſſue, 
he deviſed his eſtate of Barlow Hall, (ſubject to the charge) to 
truſtees in truſt, to pay the yearly rents and profits as follow: In 
diſcharge of his wite's jointure, and his ſiſter's annuity, and in 
payment of ſuch of his debts, and the intereſt thereof, as his 
perſonal eſtate ſhould fall ſhort of ſatisfying, and ſubject thereto 
to pay his brother Humphrey Barlow, an annuity of 100 J. per 
annum, to continue till after his debts affecting his lands ſhould 
be paid off by the rents and profits of his eſtate, and immediately 
after the payment of his debts, then 200 J. per annum, in lieu of 
the 100 l. and an additional annuity of 50 J. to his fiſter. And, as 
to the reſidue of the rents and profits, he gave them to the firſt 
and other ſons of Humphrey Barlow, with remainders over. One 
of the ſiſters has a ſon, who, under the limitations, is firſt re- 
mainder-man, in tail, zz e The bill was filed by the ſpecialty 
creditors, and annuitants againſt Lord Derby, a mortgagee, and 
the other parties ; praying an account of the perſonal eſtate, and 
that if it ſhould prove inſufficient to pay the debts, the deficiency 
might be made up by ſale of the real eſtate. Upon a reference 
to the Maſter, it appeared that the perſonal eſtate was little mor 
than 300 J. and the debts amounted to above 8,000/7. and his 
Honour ordered the money for the payment of debts, to be raiſ- 
ed by mortgage. It came on, now, again for further directions, 
it appearing by the report, that a ſufficient ſum could not be rai- 
ſed by mortgage, and the queſtion merely was, whether the Court 


Mt. 


INTHE COURT or CHANCERY. 


Mr. Arden for the plaintifſs,—contended, that under the 
words of this deviſe the eſtate might be fold, and cited, for that 
purpoſe, Rawlins v. Brotherſon, in the Exchequer, Feb. 21. 
1783, which was a term of five hundred years, and a direction 


to pay, out of the annual rents and profits, all the debts the teſ- 


tator ſhould owe; then to pay legacies, and, after payment of 
both, the term to ceaſe ; the Court thought the term ought to be 
{old.—The Maſter . of the Rolls having decreed a mortgage, it 
may be equally a ſale, for a mortgage may be equivalent to a ſale. 
—Such a will as this cannot ſtand by the ſtatute of fraudulent 
deviſes, for a bond creditor, without the deviſe, may compel a ſale 
of the land, and this deviſe tends to defeat his claim. Can the 
deviſe amount to ſaying the debts {hall not be paid? If there is 
not a ſale, the annuitants never can have any thing during their 
lives, 


Lord Loughborough, — (without hearing the other ſide.)— 
Where the deviſe is to pay the debts out of the profits of the eſ- 
tate, it is equivalent to a deviſe to the truſtees to ſell, and a 
decree for a ſale is only an execution of that truſt, But I 
am afraid you will find, that, both by the words and con- 
ſtruction, of the ſtatute of fraudulent deviſes, where there is a de- 
viſe for the payment of debts, it takes the caſe out of the ſta- 
tute, and it ſtands as it would have done before the ſtatute was 
made: the creditor can come only as the will directs. I take it 
to be the clear intent of the teſtator here, that not an acre ſhould 


be alienated for the payment of his debts; therefore, there cannot 
be a ſale. 


It was ordered to ſtand over in its preſent ſtate, to give an 
opportunity to the parties to apply to parliament.* 


* See the ſtatute, 3 William and Mary c. 14. and what Lord Hard«vicke ſays of it in the 


Earl of Bath v. the Earl of Bradford, 2 Vexey, 590. See alſo the caſe of Hughes v. Doultes:, 


70%. wel, 2. p. 614. where Lord Thurlow differed i in opinion, on this 9 from Lord 
«Loughborough, 
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"Michaelmas Term 


24. Geo. 3. 1783. 


ALEXANDER Lord LoucyBorouUcGn, 
Sir WILLIAu Henry ASHHURST, 

Sir BEAUuMonT HoTHam, 

Jonn LET, Eſq. Attorney General. 

Jawuss MANSFIELD, Efq. Solicitor General. 


Lords 


Commiſſioners. 


THONG againſ? BeDFoRD. 


ALTER THONG, by his will, deviſed the premiſes 
in queſtion to his wife for her life, remainder to Saw- 
bridge and another, as truſtees, to preſerve contingent remain- 


ders, and immediately after the deceaſe of his wife, he gave the 


ſame to his daughter El/zabeth (one of the defendants) for her 
life, remainder to the ſame truſtees to preſerve contingent re- 
mainders during the life of his daughter, remainder to the heirs 
of her body lawfully begotten, rerainder to plaintiff his heirs 
and aſſigns for ever :—and went on thus: „It being my will 
« and meaning, that after the deceafe of my wife, my faid 
„daughter ſhall have only an eſtate for life in the premiſſes; 
and that, after her deceaſe, it may go to the heirs of her body, 
% and, in default of ſuch heirs, ſhould veſt in my grandſon (the 
&« plaintiff) and his heirs; and that my ſaid daughter {hou!d 
„not have any power to defeat my intent ;” and he gave pow- 
ers to his truſtees, to do all neceſſary acts to effectuate his in- 


life eſtate. Upon a bill filed by the remainder-man for a conveyance, in which E ſhould take only 2 
lite-eltate; it was demurred to, and the demurrrer allowed, becaule theſe are all legal eſtates. 


tentions, 


WOT * — U * * 
n.. 


IN THE COURT or CHANCERY, 


*tentions. The wife of the teſtator is dead. The bill was filed 
by the remainder-man 1n fee, praying, that the will ſhould be 
declared to be well proved, that the truſts might be carried into 
execution, that the defendant, Elizabeth, might be declared 
to be only tenant for life, and that a conveyance might be made 
by the truſtees, and all proper parties join therein, to Elizabeth 
for life, remainder to truſtees to preſerve contingent remain- 
ders, remainder to her firſt and other ſons, in {ſtrict ſettlement ; 
remainder to daughters, and, in default of ſuch, to the plaintiff 
in fee —To this bill, the defendants demurred, and for cauſe 
of demurrer ſaid, that the defendant Elizabeth, is ſeiſed of a 
veſted eſtate-tail ; and that the plaintiff has no veſted eſtate 


whatſoever. 


It was argued by Mr. Mansficld and Mr. Scott, in ſupport of 
the demurrer ; 1ſt, that theſe were legal eſtates ; 2d. that even 
were they equitable intereſts, Eligabetb would have an eſtate- 
tail. 1ſt. Theſe are legal eſtates in the ſeveral takers ; no eſtate is 
given to the truſtees, they are purely truſtees to preſerve con- 
tingent remainders. There are no debts to be paid, or acts to 
be performed by them.—There is no caſe in the books, where 
truſtees of this ſort are conſtrued to have any eſtate given them 
for other purpoſes. The power given to do all proper acts 
is merely equivalent to the common power of truſtees to pre- 
ſerve contingent remainders, to make entries, and bring actions. 
2d, On the ſecond head, they cited Bale v. Coleman, 1 Wims. 
142. Garth v. Baldwin, 2Vezey 646. Colſon v. Colſon, 2 Ath. 
246. Ambroſe v. Hodgſon, Douglas 323. Jones v. Morgan, ante 
P. 200. 


Mr. Kenyon and Mr. Lloyd for the defendants, argued, 1ſt. 
That theſe were equitable eſtates ; that the truſtees were to do 
acts to prevent the teſtator's intent from being defeated: in order 
10 to do, they muſt have ſuch an eftate in them as would enable 
them to do ſuch acts as ſhould be neceſlary, and whenever there 
are acts to be done, the Court will raiſe an eſtate for the pur- 
poſe, as in Shaw v. Weizh, 1 E. Abr. 184. — They cited 
to the ſecond queſtion, Weſt v. Erriſjey, 2 Wms. 34% Neale 
v. Neale, before. Lord Baihurſt; Lloyd v. Roberts, before 

4 | | Lord. 
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1783, Lord Northington; Lowe v. Davies, Lord Raym. 1561. Bag- 
— ſhaw v. Spencer, I Vegey 142. Liſle v. Grey, 2 Lev. 223. Altor- 
Twuoxe ney General v. Sutton, 1 Wms. 754. Papillon v. Voyce, 2 Wn, 


ag, tt 


Brbrok p. 471. 


On the 11th of November, Lord Loughborough delivered the 
opinion of the court. He ſtated the caſe, the prayer of the bill, 
and the cauſe of demurrer.— The caſe depends on two points; 
1ſt, It is contended by the defendants, that theſe are deviſes of 
legal eſtates, conſequently that the truſtees have no eſtates to 
convey. If this propoſition be true, the conſequence is clear, 
that the demurrer muſt be allowed. 2d, That, ſuppoſing 
them equitable eſtates, Elizabeth is entitled to a veſted eſtate- 
tail, conſequently no conveyance can be ordered, as it would be 
nugatory. The ſecond queſtion involves the conſideration of 
ſeveral important caſes, as Bagſhaw v. Spencer, and Garth v. 
Baldwin, It is unneceſſary to enter into this queſtion if the 
former is clear. And we are all agreed that theſe are legal 
eſtates. The firſt to the wite 1s a clear legal eſtate; that to the 
daughter is alſo a clear legal eſtate: after the widow's eſtate, un- 

_ neceſſarily, and after the daughter's, neceſſarily, as the parties 
thought, are introduced truſtees to preſerve contingent remain- 
ders, who take clear legal eſtates pur auter vie. The ſubſequent 
words go to reſtrain the eſtate of the daughter: how far they 
will operate is a proper queſtion for another juriſdiction, they 
are not ſtronger than the words that have been uſed in other 
caſes, as in Robinſon v. Robinſon, 3 Alb. 736, the giving an 
eſtate without impeachment of waſte, or the interpoſing truſ- 
tees to preſerve contingent remainders. But it is contended, 
from the power given to the truſtees, that it is ſufficient to turn 
their eſtates pour auter vie into an eſtate in fee, or that it is 
giving a power which requires a fee to be able to give it effect. 
In fair reaſoning, the latter part of the propoſition is no more 
than the firſt. If we were to uſe theſe words to enlarge the 
eſtate of the truſtees, we ſhould go too far, for it would be to 
render other words in the will uſeleſs. — The eſtates to the truſ- 
tees for the lives of the wife and daughter muſt be ſtruck out; 
they could not have a legal fee and eſtates pour auler vie at once 
in the ſame lands. The meaning only was, that they ſhould 
have the powers incident to their character of truſtees to pre- 
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IN THE COURT or CHANCERY. 
*-rve contingent remainders. The demurrer muſt be allowed, 
and it is unneceſſary to antieipate any future caſe as to the effect 
of the limitation. 

| Demurrer allowed. 


TurNER againff, TURNER. 


ATHANIEL TURNER, Eſq; by his will, dated 7th 

January, 1734, gave to his wife, Elizabeth Turner, zool. 
per annum during ber life, to be paid annually by his executors, 
and after her death the ſaid 3oo/. per annum ſhould be improved 
by his' executors, to make a ſum to be given to his firſt daughter 
who ſhould marry, after the deceaſe of his ſaid wife, with the 
conſent of the executors; and after one of his faid daughters 
ſhould be married, then to be improved, to make a fortune for 
the reſt of his daughters marriages, one after another ; and 
when all his daughters were married, that the ſaid zool. a year 
ſhould be given, and remain to his eldeſt ſon Nathaniel-Richard 
Turner, and on his deceaſe to the heirs-male of his body ; and in 
caſe of his having no iſſue-male, then the ſame ſhould remain to 
his next eldeſt fon, and the hetrs-male of his body; and gave the 
reſidue, real and perſonal, among all his children, to be equall 
divided : and appointed his three brothers executors. He ied 
ſoon after, leaving ten children, vs. five ſons, named Nathamel- 
Richard Turner, — Richard-Farmer Turner, Tohn-Worthington 
Turner, William Turner, and Charles Turner, and five daugh- 
ters. Soon after his death, Sarah, one of the daughters died, and 
the mother took out adminiſtration to her.—Soon after, a bill 
was brought in Chancery, in the name of the nine ſurviving 
children, againſt the mother as adminiſtratrix of Sarah, and 
againit the executors for an account of the perſonal eſtate, and 
a diſtribution of the reſidue, according to the will. —A decree 
was obtained for that purpoſe on the 2d April, 1736, which di- 
rected the exccutors to pay the widow the 300 J. a-year, and to 
ſet apart a ſum to anſwer the ſame.—The Maſter reported the 
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Lords Come 
miſſioners, 
Lord Lough- 
borough, fſh+ 
hurſt, Ho- 


tham, 


NV. F. de- 
viſed an an- 
nuity of zool. 
per annum to 
his wife fer 
life, then to 
accumulate to 
make a por- 
tion for his 
firſt daughter 
who ſhould 
marry, 
then, in or- 
der to raiſe 
portions tor 
other daughs 
ters ; then to 
remain to his 


eldeſt ſon, 


and, cn his 


deceaſe, to the 
heirs-male of 
his body, and 
in caſe of his 
having no iſ- 
ſue, remaind- 
er to his next 
eldeſt ſon and 
his heirs- 
male. The 
daughters 
married in 
the life of the 
wife ; the 
eldeit and 
two other 
ſons of teſ- 
tator died, 
leaving the 
wife without 
iſſue. This 


15 not perſonal eſtate, veſting abſolutely in the eldeſt ſon (on the principle, that it would be an eſtate-tail 
in land;) neither does it veſt as an executory deviſe in the fourth ſon of teſtator who ſurvived, but it is an 
annuity, and being exhauſted by the events, there being nobody to take it as ſuch, ſinks into the rel- 


duary eſtate of the teſtator. 


Vol. I. 4Q accounts, 
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Turner deceaſed, and plaintiff, upon truſt for the ſeveral per- 


CASES ARGUED AND DETERMINED - 


accounts, tc. as directed and intereſt, and that 7,500 J. South. 
Sea annuities had been ſet apart, and reſerved by the executors 
to anſwer the annuity of 300 J. which he deduced out of the 
clear reſidue, and then divided what remained into ten parts, 


By an order of 27th February, 1737, on the petition of Eliza. 
beth Turner the widow, ſtating her apprehenſion, that 7,500 /, 
South-Sea annuities, was not a ſufficient ſecurity to anſwer the 
annuity, it was referred to the Maſter to ſet apart ſo much of 
the perſonal eſtate as would be ſufficient.— The Maſter reported 
that he had ſet apart 10, ooo J. part of 20,0007. old and new 
South-Sea annuities, to anſwer the annuity of 300 /. 


Natbaniel- Richard Turner died in the life-time of the widow 
his mother, without iſſue, having made his will, and deviſed 
the reſidue of his eſtate whatſoever and whereſoever, unto John 


ſons therein mentioned, and appointed them executors—— 
Richard- Farmer Turner, Fohn-Worthin ton Turner, and William 
Turner, afterwards died, without iſſue, in the life-time of the 
ſaid Elizabeth their mother. — The daughters had been ſatisfied 
their portions out of the rents and profits, in the life-time of 
the mother, Elizabeth the mother died 8th July, 1782. 


he bill was brought by the plaintiff, ſurviving executor and 
truſtee of Nathaniel Turner, to have the directions of the Court 
as to the 10, ooo J. South-Sea annuities, and the annuity ſecured 
by it. 


And the queſtions were, whether the 300 J. per annum, under 
the will of Nachaniel Turner veſted (ſubject to the life-eſtate of 
the wife, and to the accumulation for providing fortunes for the 
daughters) in Nathaniel-Richard Turner, and paſſed by his will; 
or whether the ſame was part of the eſtate of Nathanicl Turner 
the elder undiſpoſed of, and diſtributable among his next 
of kin; and alſo, whether Charles, in the events which have 
happened, took any, and what intereſt in the ſame, other than 
as claiming a Aiſtributive ſhare of the undiſpoſed eſtate of Na- 
thaniel, or under the will of Nathaniel Richard his brother.— 


The cauſe came on firſt, on the zoth of June laſt at Linco/n's 
lun Hall, N | 
| M r. 


IN THE COURT or CHANCERY. 


* Mr. Selwyn for plaintiffs.— An abſolute intereſt paſſed by the 
will to Nathaniel-Richard; the teſtator orders it to go to him, 
and the heirs male of his „body, which, in real eſtate, would 
be an eſtate-tail; and therefore this being perſonalty, veſted 


abſolutely. 


Mr. Madocks for Charles.—This is the ſame as if he had or- 
dered a ſufficient part of the perſonal eſtate to produce 3oo/. a- 
year, to be ſet aſide for his wife for life, then the intereſt to be 
paid to his daughters as they ſhould marry ; and when they 
ſhould all be married, to be given to Nathaniel- Richard Turner, 
and upon his deceaſe, to the heirs-male of his body.—Natha- 
nel-Richard has given all his intereſt among the other children, 
ſo that if Charles has no claim, it comes to the ſame thing as if 
it was diſtributable. 


Mr. Mitford for Charles. — Charles s claim is as next eldeſt 

ſon, Nathaniel-Richard being dead without iſſue. This is a 
gift to the wife of an annuity as a general charge; that gift ſa- 
tisfied, the next, and every ſubſequent gift are ſubſtantive and 
ſeparate gifts, firſt to the wife, then to the daughters, then to 
the ſon,—not limitations over. Nathaniel-Richard being dead at 
the time of the death of the wife, could not take : then the other 
gift takes place to the next eldeſt ſon, by which he meant ſuch 
ſon as ſhould be eldeſt at the death of the wife; Charles is the 
only perſon who then ſuſtained that title. 


Mr. Kenyon for the defendants in the ſame intereſt with the 
plaintiffs —The annuity given to the daughters, Ut. is certainly 
the ſame annuity that was firſt given to the wife, and is referred 
to as ſuch; there is no ground for the ingenuity which has 
repreſented them as ſeparate annuities, and Charles in the 
light of taking a ſubſtantive gift. As a chattel intereſt, it 
velted in Nathamel-Richard. Suppoſing it to be an annuity, 
to continue for ages, it would be a fee-ſimple conditional 
at common law. No limitation could be made after the 
eſtate tail to Nathaniel Richard, there could be nothing but a 


reverter, which would bring it to the general fund; but I con- 


tend, that it veſted abſolutely in Nathanieſ-Richard. It was 
held in a caſe cited here lately from the year book, that the veſt- 
ang was not ſuſpended till the death of the firſt taker. * It 


a The Reporter preſumes Mr. X. meant 37 Hen. 6. fo, zo. cited in Lcrd Haſtings v. 
Deuglas, Cro. Car. 344+ and lately in Fole; v. Burnel/, 


was 
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* was ſö held alfd in Pelbum v. Gregory.” 5 Brown's * Pati lament 
Cafes, 435. 


that Charles 1 is not within the deſcription of the next elde eft for, 


be, and remain to the eldeſt fon. The firſt queſtion is, what 


that you cannot entail an annuity ; therefore, you do not reaſon 


CASES ArcutbD any DerTeRMinth 


Mr. Scott, for other defendants in the ſame” intereſt. Ihe 
caſe muſt be argued upon abſurd principles, if it is not allowed 
that Nathamel-Richard took an eſtate tail; for the teſtator cer- 
tainly meant he ſhould take as large an tel as any other ſon, 
and the next eldeſt ſon would take an eſtate tail. But I argue 


If the intermediate ſon had had iſſue, the teſtator did not mean 
to prefer Charles to that iſſue ; he, therefore, meant his next 
eldeſt ſon, at the time of making the will. The words © heirs 
male of bis body” are only deſcriptive of the quantity of intereſt 
he was to take. The whole is a diſtribution of the ſame fund, 
and is the common caſe of money given to A. for life, re- 
mainder over, which veſts immediately. Suppoſe it to have 
been diſtributable to all the ſons, the intereſt would have been 
veſted : then it muſt veſt in the ſingle object. Corbet v. Palmer, 
2 Eq. Abr. 548. | 


The cauſe ſtood over to the 55 of July, when it was in the 
paper for judgment. 


Lord Loughborough. —A doubt has ſtruck me.—The ſubject 
of the bequeſt, is, an annuity of 300]. per annum, given to the 
wife, and afterwards to the daughters, and then that it ſhould 


eſtate Nathamel-Richard, took. The ſecond, whether it veſted 
in the life of the wife. But I have a doubt, whether Nathamel- 
Richard took any intereſt. - Where a. perſon, if the ſubject was 
land, would take an eſtate tail, there he ſhould in perſonalty 
take an abſolute intereſt ; but, my doubt is, whether this rule 
is applicable to the ſubje& matter. An annuity cannot be barred 
by the ſame means as a real eſtate. No recovery can be ſuffered of 
it. Dr. and Student Dial. 1. c. 30. (5. 97.) What is the conſequence, 


aptly to an annuity from another kind of eſtate, It can only be at- 
feed by a feaſible condition. Then Nathaniel-Richard Turner took 
nothing, for nothing would have paſſed to him but the uſe. Then, 
there is a reverter in the donor, (Nathanicl-Richard taking no- 
thing, ) which will be diſtributable. But there may be another queſ- 
tion, Whether it may not paſs by an executory deviſe. If it 

4 may, 


in Tus COURT or CHANCERY. 


may, it would be a conditional deviſe to Nathaniel-Richard, with 

an executory deviſe to ſomebody elſe,—as for inſtance, to Charles. 

Then it would be a queition, whether it could be diſtributable 

during the life of Charles. It will be material to conſider, whe- 

ther there be any rule of law to prevent its paſſing by executory 

deviſe ; from whence another queſtion will ariſe, whether the 

deſcription applies to Charles. If there can be no ſuch executory 
deviſe ; then it muſt be a reverter, and part of the teſtator's per- 
ſonal eſtate. There was a caſe before Lord Northington, which 
bore two or three arguments of Middleton v. Price &. It was of 
an annuity out of the cuſtoms of the port of Hull, granted in fee, 
and made the ſubje of a ſtrict ſettlement. The queſtion was, 
whether it would paſs by a recovery. 


Mr. Fack/on (as, the reporter underſtands, Amicus Curie), ob- 
ſerved, that the legiſlature by the act of 4 and 5 W. conſidered 
a perpetual charge on the public revenue as real property, 


which it would be now, if the legiſlature had not expreſsly made 
it perſonal. 


The cauſe again ſtood over, and was put in the cauſe paper for 
the firſt day of cauſes, in Mzchaelmas term; but came on upon 
Monday, the 1oth of November, when Mr. Selwyn and Mr. King, 
argued for the plaintiffs, the repreſentatives of M. R. Turner, the 
eldeſt ſon. Mr. Ambler for Mr. Clyford, one of the repreſenta- 
tives of Nathaniel Turner, the father; and Mr. Kenyon for other 
defendants, nearly in the ſame intereſts. Mr. Madeocks and Mr. 


Mitford, for Charles; and Mr. Scatt for other defendants, nearly 
in the intereſt of the plaintiffs. 


For the repreſentatives of Nathaniel Richard, it was ar- 
gued, that this was pure perſonal property, and having been 
given to him in ſuch a manner, that, had it been land he 
would have taken an eſtate tail, he muſt have taken an 
abſolute eſtate, expectant on the death of the mother, and the 
proviſion for the daughters, which has now taken effect; and 
that having, by his will, given his intereſt to his brothers and 
liſters, it muſt now be divided among them, and the repreſen- 
tatives of thoſe of them who are dead. That it had been con- 
tended, theſe were ſeveral annuities, but there is no room to ſe- 


parate or diſtinguiſh the one part from another. That the gift 


of perſonal eſtate in tail, gave the whole intereſt, 1 Rolle Abr. 


* The reporter underſtands, there never was any decifion in that cauſe. 
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of the effects to be fer apart to anſwer ſuch demands. It 


' 10,000 J. ftock. The ſubject matter being clearly an annuity, 


CASES ArGueD AnD DETERMINED 


*611 : Leventhorpe v. Aſhbie, Scale v. Scale, 1 Wms. 290. Daze v. 
Pitt, (Earl of Chatham v. Tethil, 6 Brown's Parliament Caſes, 450.) 
was expreſsly the ſame limitation, there the firſt taker diſpoſing 
of her whole eſtate, diſpoſed of this intereſt. The gentlemen 
on the other ſide, have likened this to a fee-fimple-conditional at 
common law ; the only caſes of fee- ſimples- conditional, are thoſe 
of eſtates pur auter vie, and of inheritable cſtates. In caſe of 
eſtates pur auter vie, the firſt taker may diſpoſe of them by ſimple 
alienation, though he has not had iſſue. In perſonal chattels, he 
need neither have iſſue, nor abenate, it is abſolutely veſted in 
him at once, Finch v. 7. ucker, 2 Vern. 184. It has alſo been ſaid, 
if it is not good in theſe views, that it may be ſo by way of 
executory deviſe; but here the limitation is, in caſe there ſhall 
be no heir-male, not. upon a dying without iflue living at” the 
death. It is after a clear eſtate tail. 


In behalf of the repreſentatives of the father. —It is 
a miſtake, to ſay that the 10,000/. South-Sea annuity, 
or any money, is the ſubject of debate in this cauſe; the 
queſtions relate to an annuity of 300 l. a year.— The 10,0001. 
South. Sea annuity, is only a ſecurity for payment of it, 
the uſual and proper caution of the court to require fafficient 


is more or leſs, according to the intereſt the fund produces: 
7,500 l. ftock was at firft ſet apart, and afterwards increaſed to 


the next ſtep 1s to ſee what ſort of an annuity It 18; and from 
thence judge of its continuance, whether it now is, or when it 
will be, at an end. It is not an ancient annuity, in H, at the 
time of the deviſe—not perpetual—not iſſuing out of lands ; 
but is a mere perſonal annuity, created de novo by the will- to 
have a limited duration, that is, as long as there ſhall be heirs- 
male of the body of the donees. When they fail, the annuity 
ceaſes ; and the South-Sea annuities become diſcharged from it, 
and are inſtantly diſtributable, as ſo much of the reſidue of Na- 
thaniel Turner's eſtate, which was locked up as long as the annuity 
continued. It is not like a mere perſonal thing, as money; which, 
being given to one and the heirs, or heirs-male, of his bod), 
paſſes the abſolute intereſt in it to him, and any limitation over 
is void; but it has a peculiar property, a deſcendible quality, 
and ll paſs from heir male to heir male d infinilum, unleſs a 
certain event happens, and an act is done, by which its progreſs 

. is 


in TE COURT or CHANCERY, 


is ſtopt; and the whole intereſt, as long as the annuity laſts, be- 
comes the property of one perſon, that is, the having iſſue 
male and alienaticn. It difters from a rent-charge ; it cannot be 
limited over, after a limitation to one and the heirs, or heirs- 
male, of his body as a rent-charge may; it is not the ſubject of 
a recovery or fine; is not within the ſtatute de dons, but remains 
as it did at common law, before that ſtatute. This kind of 
property is, in general, called a Fee-Simple-Condit:ional, —pro- 


perly ſo, as to rent-charge,—not ſo, as to a mere perſonal annuity, | 


but which 1s the ſame thing, by performing the condition and 
alienation, the perſon acquires the whole intereſt. In caſe of a 
rent-charge, with a hmited duration to 4. and the heirs, or 
heirs-male of his body, he may gain a fee; but it is a baſe-fee, 
determinable when the heirs, or heirs-male of the body fail. In 
caſe of a perſonal annuity, he may acquire the whole intereſt as 
long as the annuity laſts, but nothing beyond it, for no more is 
granted. In Chaplin v. Chaplin, 3 Wins. 229. a widow was held 
not entitled to dower, where the rent-charge determined on the 
death of her huſband without iſſue-male; for there was nothing 
out of which ſhe could have it, the grant being at an end: and 
it was particularly hard, becauſe the rent-charge was given over 
in fee; but the perſon to whom it was given over, being owner 
of the land, the fee of the rent-charge was merged in law.— 
Weeks v. Peach, 2 Lutw. 1218. in avowry for rent,—was the caſe 
of a rent-charge.— There were two queſtions. Iſt. whether a 
rent- charge, could be limited over after an eſtate tail, and held 
it might, being within the ſtatute % dons, as iſluing out of 
land. 2d. whether it was neceſſary to name the grantee, or 
ſufficient to aver that the grantee, or his heir-male, was ex- 
iſting to ſhew that the grant was not expired. —Fhis brings 
it to the true queſtion between the parties. —The widow 
being dead, and the portions for the daughters being fa- 
tisfied. 1ſt; As to the claim of the executors and legatees of 
Nathaniel-Nichard.— They cannot be intitled, for he never per- 
formed the condition; he died without iſſue, and therefore had 
no power of alienation. 2d. As to the claim of Charles, two 
anſwers are to be given to it,—1ſt. He is nof the perſon de- 
ſeribed; he was not the next eldeſt fon. . It is not ſafficient to 


lay he was ſo at the death of the mother : to entitle him, he” 


muſt be ſo at the death of the father. Suppoſe Richard, John, 
or William, had left iffue-male, they would have taken, and not 


3 Charles. 
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*Charles.—24. If he does anſwer that deſcription, yet he cannot 
take, the limitation over to him being void ; not becauſe it is 
a limitation over of a mere perſonal thing, but becauſe, after 
a grant of ſuch an annuity to one and his heirs male, the donor 
has nothing left but a poſſibility, and that is not grantable by a 
private perſon, though it is by the King, and ſo conſidered by 
Lord Hardwicke in the caſe of Lord Stafford v. Buckley, 2 
Vezey, 170. Before the ſtatute de donit, a rent-charge could 
not be limited over after an eſtate tail. Plowden, Com. 35. And 
it was not ſettled that it could, till the caſe of Weeks v. Peach, 
In anſwer to the argument, that the limitation to the next 
heir-male, is an executory deviſe, —1ſt. It is a remainder, and 
not an executory deviſe. Smith v. F. arnaby, Cart. 52. An ex- 
ecutory deviſe is the taking of ſomething in a particular event 
out of an eſtate in fee, Pells v. Brown, Cro. Fac. 590. — 2d. 
If it is an executory deviſe, it is too remote. Neither of 
thoſe claims being founded, it follows that the reſiduary lega- 
tees in Nathaniel Turner's will are intitled to have the 10,000 /, 
South-Sea annuity diſtributed, as being now diſcharged of the 
annuity of 3ool. which is at an end; for ſecuring of which 
only, they have been locked up, or would have been diſtributed 
long ago. 


For Charles, — It was argued, that at the death of the mother 
there was nobody but himſelf to take by the deſcription. —Ad- 
mitting that it is a perſonal property of a peculiar ſpecies, which 
will be 1nheritable, and go to the heir, not the executor; and 
that it may be ſo limited, that it will be governed by the rules 
of a fee-fimple-conditional, at common law, that when the 
party has iſſue, he may aliene: if he does not aliene, it re- 
mains his as long as there is iſſue : if he does, he may defeat 
the reverter.—Here the reverter could not take place, becauſe 
there is a perſon to take within the deſcription ; the other ſons 
being dead, Charles now takes as the firſt taker. If it cannot 
be limited over after an eſtate-tail, {till it is capable of being fo 
limited, that if the firſt perſon never came into poſſeſſion, . ano- 
ther perſon may take.—The intent was, that, when the mother 
died, and the other piirpoſes were anſwered, the ſon who ſhould 
then be eldeſt ſhould take; (and this remainder cannot be too 
remote, for that which the teſtator looked at was, whether 


Na- 


IN Tj, COURT of CHANCERY. 
+Nathaniel-Richard had, or had not, iſſue) ſo that Charles now 
takes it as a fee- ſumple- conditional at common law; if he has 
iſſue-male he will have performed the condition, if not, it will 


1783. 


— 


Turner 
againſt 


revert to the donor.—The words, next eldeſt ſon, under which Tuaxks. 


[*324] 


Charles claims, could not apply to the ſecond. or third ſons in 
being at the time of the will, for, as they were born, the teſtator 
might have deſcribed them ; ; he therefore meant the next eldeſt 
ſon at the time it ſhould veſt, 


The next day, November 11th, Lord Loughborough pronounced 
the judgment of the court.—There are three ſets of claimants, 
the repreſentatives of Nathamel-Richard Turner claim what 
is given by the will, or what comes inſtead of f it, as perſonal 
property limited to bim and the heirs of his body, which be- 
ing an eſtate-tail in land, they ſay gives him the perſonalty ab- 
ſolutely.—Charles inſiſts the annuity is (till a ſubſiſting charge, 
to which he is 5 entitled, at leaſt for life, and if he has a ſon, that 


3 117, 


repreſentatives of che father, contending. that the annuity 18 at 


an end, and they are entitled to it as part of the reſidue.— It has 
been very fully argued, and the firſt thing to be conſidered, is, 
what is the ſubject. matter? Not the South-Sea annuities, which 
never were the teſtator's property, but were purchaſed by the 
court as a ſecurity merely. Mr. Ambler contends clearly and 
juſtly, that, it is not a groſs, fam of money, or an aliquot part of 
the teſtator's property, but a mere annuity.—Caſes of this kind 
do not happen often; but the law is clear as tp this fort of pro- 
perty. It has been a little argued, that, this muſt, always be 
conſidered as perſonal: property; but this is not ſo, for, from the 
earlieſt period of the law, this ſpecies of property has been 
as clearly diſtinguiſhed as either real or perſonal eſtate. Fitz- 
herbert tit. annuity, has defined it, that it either proceeds 
from the lands or the coffers of another. His definition is 
moſtly copied, (though with additions) from Co. Lit, 144, 6, 
Where it is charged upon land, it may be real or perſonal at 
the election of the holder : he may proceed againſt the land, or 
againſt the perſon. IF it is out of the coffers, it is perſonal only 
as to the remedy; but the property itſelf is real as to it's de- 
{cent to the heir. —In Buckley v. Lord Stafford, it is ſaid that 
where there is a rent-charge, and out of it a new rent created, 

it will be a mere annuity, and will not charge the land, but the 
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CASES ARGUED AnD DETERMINED 


1783. *perſon only. An annuity then, when granted with wordz 
— of inheritance, is deſcendible ; but as to it's ſecurity, is perſonal 
bby only: it may be granted in fee; of courſe, it may as a qualified 
Tuxxzrx. or Conditional fee. But it cannot be entailed, Co. Lit. 20. and 
- conſequently there can be no remainder of it, for there can he 
[* 325] no remainder of property which is not within the ſtatute 4 
dons. —Weeks v. Peach, —where it was held, contrary to an old 

opinion, that there might be a remainder of a rent-charge ; but 

for a reaſon which ſhews that there could not of an annuity, 

It is argued, that, as there could not be a remainder, there could 

not be a limitation by way of executory deviſe. I cannot fee 

the reaſon of this, provided the executory deviſe was within the 

common rules of executory deviſes. If the obje gion, that there 

is only a poſſibility, which cannot be granted, prevail, there is 

no reaſon why a like annuity (for there is no neceſſity that it 

ſhould be the ſame) ſhould not be raiſed ; but it will, from 

what I ſhall obſerve in the ſequel, be unneceflary to determine 

this. —Another charaQer of this kind of property is, that an 

annuity muſt not tend to a perpetuity, for a fee-{tmple condi- 

tional muſt end, or become abſolute, in the life of a particular 

perſon. —We are all of opinion, that there is no ground for the 

claim of Charles, If it could take place by way of executory 
deviſe, I think it would be too remote.— The words, next eldeſt 

| fon cannot apply to Charles, who was the fourth ſon. It could 
| not be intended he ſhould take, if either the ſecond or third ſon 
| had left iſſue, yet Charles would then have born the deſcrip- 
tion of next eldeſt ſon (at the death of the wife) ; therefore it 
muſt have meant the next brother to Natbanel-Richard.—— 
The argument for the repreſentatives of Natbaniel- Richard is 
equally excluded, as turning on the nature of the property be- 
ing perſonalty only.— The nature of the caſe being ſuch, there 
is nobody, now, who can bring a writ of annuity; the purpoſes 
of the annuity being at an end, the annuity itſelf is ſo too, and 
the 10, ooo. muſt return to the fund to which it belongs, the 
reſiduary eſtate of Nathaniel Turner the father. 


Decreed i it therefore to be Wee into ten parts to the ſur- 


viving children of Nathaniel Turner, and the repreſentatives of 
thoſe who are dead. 


Dixox 


in TA COURT or CHANCERY. 


* Dix ON again} Saville, and others, 


ILL filed by the plaintiff, widow of Abraham Dixon, 
DD praying, that her right of dower might be declared, and that 
ſhe might be paid one-third of the rents and profits of the 
eſtate in queſtion, or her dower be ſet out. The bill ſtated 
that Dixon, the huſband, died ſeiſed in fee 'of the premiſes, and 
deviſed the ſame to Arthur On//ow, the infant defendant, in fee; 
that he made no proviſion for the plaintiff his widow.—The 
defendants in their anſwers, ſet forth, that the eſtate was, prior 
to the marriage, and ſtill continues in mortgage in fee to the 


defendant Holford ; and that, therefore, the plaintiff has no right 


to dower. 


Mr. Arden, Mr. Hardinge, and Mr. Brown, for the plain- 
tiff. The eſtate of the huſband was covered by a mortgage in 
fee, before the marriage.—The huſband thought this circum- 
ſtance would not deprive the plaintiff of the right of a wife, and 
has therefore only given her, by his will, his carriage and horſes. 
Although the current of opinion has been againſt the claim, 
there has been no determination that a wite {hall not have dower 
of an equity of redemption. As to a truſt term,—in Lady 
Williams v. Sir Bouchier Wray, 1 Vm. 137, Lord Keeper 
Wright refuſed to aid the dowreſs, by removing the truſt-term 
out of her way; but his decree was reverſed by Lord Harcourt. 
In Lady Radnor v. Vandebendy, Shower's Parlt. Cafes, 69. Van- 
debendy was a purchaſer ; and, on that ground, might defend 


himſelf againſt the widow's right of dower. Equity goes ſo far 


as to remove legal obſtacles out of the way; but the claim is of ſo 
precarious a nature, that a purchaſer ſhall not have a term taken 
from him. But there is a great opinion in our favour, not 
ſhaken yet by any determination, Baule v. Sutton, 2 Wins. 
700, where two points were made, firſt, as to the truſt- term; 
ſecond, as to the equity of redemption: this latter has never been 
overturned ; although the former, of the difference between a 
truſt deſcended, and a truſt created, has in the Attorney General 
v. Scott, Forrefter 138. A mortgage in fee is, in equity, con- 
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lidered as nothing more than a pledge; and ſhall only be liable 


to the burthen of the mortgage-money. In all other reſpects, 
| + -4he 
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the mortgagor has the ſame property as before; ſo, in the caſ- 
of a revocation of a will, the mortgage is only a revocation pr; 
tanto, Lord Lincoln v. Roll, Shower's Parlt. Caſes 154, be- 
cauſe it is only a pledge. It would be ſtrange the doctrine 
ſhould be different as to dower. - Sir 7o/cph Fekyll thought it 
was not. In'Godwin v. Winſmore, 2 Alb. 525, the other point 
only is determined. The Attorney General v. Scott is ſaid to 
have exploded Banks v. Sutton; but, there, it was a truſi-eſtate 
before the marriage. In. Fletcher v. Robinſon, the caſe cited 
there, the man had done every thing that he could to obtain the 
legal eſtate. Lord Hardwicke's opinion was againſt Sir Fe) 
FJehyl's upon truſt-eſtates, but not upon an equity of redemp- 
tion. In Caſborne v. Scarfe, 1 Alk. 603, he held that, on a 
mortgage in fee, previous to the marriage, the huſband was en- 
titled to the tenancy by the courteſy. In that caſe Penville v. 
Luſcombe is cited, as determined by Sir Foſeph Fekyl, that there 
could be no pgſſeſſio fratris of an equity of redemption ; and it 
is alſo ſaid that, in the caſe of Reynolds v. Meſſing, 11th March, 
1730, Sir Toſe pb Fekyl determined that there could. not be 
dower of an equity of redemption, --and that the ſame was de- 
termined in * Robinſon v. Tongue, Michaelmas 1730, by Lord 
Chancellor King. The caſe of Reynolds v. Meſſing, or Reynold: 
v. White (as it ſtands in the regiſter's book) is miſrepreſented, 
and does not warrant the point ſaid to be determined by 
11. N 


Mr. Kenyon and Mr. Graham, for the defendants.—lt is re- 
cited as the law of the land, in the preamble to the ſtatute of 
uſes, that one of the evils of uſes was, that they prevented dower. 
We are called upon to ſhew a difference between a mortgage 
in fee, and mortgage for years. In the latter cafe, the writ 
of dower lies; only the judgment is with a cgſſer executio. during 
the term: in the other, no writ of dower lies at all. —Dower 
being a legal demand, the widow can have no right to have it 


aſſigned in equity. The attempt to argue this caſe, is to remove 
land-marks. 


Lord bene be argument in the caſes cited has 
generally ſprung from compaſſion.— The caſe of an eſtate by thc 
courteſy, in a truſt, is the anomalous caſe, not the rule that the 


Fhis point does not appear in any of the reports of this caſe, if 
_ = 


i» Tus COURT or CHANCERY, 


* wife ſhall not have dower. I confeſs I think it ſo much ſettled, 
| that it would be wrong to diſcuſs it much. 


a rf, Lord Commiſſioners, of the ſame opinion. 
Hathem, 


Bill diſmiſſed, but without coſts, the defendants not 


praying them. 


BowKER and others, next of Kin of Frances BAvLxv, 
Widow, - - - - - Plaintiffs. 


HuxTaR and Eaton, Executors of the ſaid Francs 
BavLey's Will. = - " Defendants. 


FRANCES BAYLEY, being poſſeſſed of a conſiderable 

perſonal eſtate, 31ſt January, 1777, made her will, con- 
raining, it. al. the following words:“ And as to that tem- 
« poral eſtate, wherewith it hath pleated God to bleſs me, I 
give and diſpoſe thereof in manner following.“ She 
then gave to Thomas Vickars Hunter, Gent. (one of defendants) 
the ſum of 200/,—and after a great many legacies to a variety 
of perſons, among whom were ſome of (but not all) the plain- 
tiffs, the next of kin, ſhe gave to the Rev. James Eaton (the other 
defendant) the ſum of 5ol. and, after ſome charitable legacies, 
ſhe appointed ThomasVickars Hunter and Fames Katon, execu- 
tors, but made no diſpoſition of the reſidue. And the executors 
having proved the will, the plaintiffs filed this bill for an ac- 
count of the reſidue of the teſlatrix's eſtate, and praying that, the 
executors having legacies, it might be diſtributed. The de- 
fendants admitted aſſets more than ſufficient to pay debts, le- 


gacles, and funeral expences; but inſiſted that they had a right 


to her perſonal ellate, there being nothing inconſiſtent with ſuch 
right in the will, or indicative of a contrary intention; the 
legacies not being given to them as executors, but by their 
proper names, and there being a great inequality between them, 
by which the teſtatrix ſhewed ſhe meant to diſpoſe of the whole, 
and not o die inteſtate as to any part thereof. 


Heard 28th Januar), 1783. 
Yay. I. | 


4 T | ns, Mr. 
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Mr. Attorney General, and Mr. Holliſt, for the plaintiffs, cited 
Braſbridse v. Woodroffe, 2 Alb. 68; and Andrew v. Clarke, 2 
Ves. 162. That ſince the caſe of Fofer v. Munt. (1 Vern, 473) 
where a legacy 18 given to the executor, he ſhall not have the re. 
ſidue; and that it is ſo, notwithſtanding the legacy is not ex. 
preſsly given for care and pains, 


Lord Chancellor. — The ſimple queſtion is, whether the giving 
legacies to the executors will turn them into truitees ; though 
the legacies being unequal will point out a different view, and 
they will take differently, as the reſidue will go to them jointly, 


* 


Mr. Solicitor General.—for defendants, to ſhew that they were 
not excluded by theſe legacies, cited New/ead V. Johnſton, 2 
Ath. 45. anda caſe in 4 Brown's Parli. Caſes 1, where one execu- 
tor has a legacy, the other none, neither is barred from taking 
the reſidue, though they will, by taking equal legacies. Unlef 
it appears that the teſtator has given a ſpecific legacy, and meant 


no more, the rule of law muſt prevail, 


Mr. Balguy, on the ſame fide, cited Lawſon v. Lateſon, in the 
Houſe of Lords, 28th April, 1777, 7 Brown's Parlt. Cofos 511, 
in which Lord Mansfeld ſaid, that when the legacies to the ex- 
ecutors are conſiſtent with taking the reſidue, there is no impli- 
cation to exclude them. Lady Granville v. the Dutcheſs of Beal. 


fort, 1 Brown, Parlt. Ca. 305. Blinkhorn v. Feat, 2 Vee, 27. 


The ſame principle applies in the preſent caſe. 


Mr. Attorney General, in reply, ſaid.— Thoſe caſes were excep- 
tions from the general rule.— That a wife ſhall take beneficially, 
notwithſtanding her legacy. — So in the cafe of infants and ſpeci- 
fic legatzes ; but this caſe was within the rule itſelf. 


Lord Chancellor. I confeſs it ſtruck me, at firſt, that the ge- 
neral rule did apply to this cafe, but I, now, think rather other- 
wiſe, —The firſt conſideration is to make the rule ſyſtematical, 


to conſider which way the preſumption leans. The fundamental 


preſumption which the law makes, is, that the appointment 
of executors is a gift to them of what is undiſpoſed of,—lt 


muſt be conſidered abſtractedly from any thing interpoſed ; 


therefore, but little can be reſted upon the introductory words. 


It rather turns on the general doctrine. Where the executor 
loſes the ſurplus, it is, becauſe he is: turned into a truſtee.— 
ak Here 


ix TE COURT or CHANCERY. 


„Here the intention is declared in more flender words than in 
any of the other cafes. When the teſtator gives the executor part 
by expreſs words, and in the fame manner as he appoints him 
executor, it ſhews his intent to be different from that expreſſed 
by the fact of making him executor.— In order to make a gift 
of part, a bar to taking the reſidue, the general gift muſt make 
the intent as clear as the other intention is from making him 
executor ; where it will bear another intent, it will not bar him 
from taking the reſidue. The fundamental diſtinction is eſta- 
bliſhed, by laying it down that the rule, that the executor ſhall 
take the reſidue muſt prevail, unleſs there is an irreſiſtible infe- 
rence to the contrary. Is the gift of unequal legacies purely the 
gift of part, in the ſame manner that they are appointed execu- 
tors; and is it impoſſible to aſſign any other purpoſe for ſuch a 
gift, than that of barring the reſidue ? If the gift of the legacy 
is qualified, it is ſufficient to prevent its barring the reſidue, 
or it may be given for a different purpoſe. The gift of un- 
equal legacies may have a different ground from the gift of the 
whole: it may in many events be different, —for inſtance, if 
100/. be given to one, and 50/. to the other, it may be dif- 
ferent, in caſe of deficiency, from giving the one 50/7. the other 
nothing. The implication is, that he muſt have had a diffe- 
rent intent, and that muſt rebut the equity; therefore the bill 
muſt be diſmiſſed, and the rather on account that the decree of 
the Maſter of the Rolls (in Braſbridge v. Woodrefe) goes to the 
point. 
Bill diſmiſſed. 


Upon a re-hearing, the cauſe was re- argued very fully, and all 

che authorities in the books gone through; but as they are all 

cited or referred to in Lord Loughborough's argument, it is unne- 
ceſſary to repeat them here. 


Lord Loughborough delivered the opinion of the court, —All 
that is material to fate of the will of the teflatrix is, that it 
contains a great many legacies to perſons, ſeveral of whom are 
her next of kin; among the other legatees are Hunter and Eaton, 
who are afterwards appointed executors. The bill is filed by 
the next of kin, for the ſurplus. I he . executors contend, that 
there is nothing in the will to prevent their taking it, they 
having unequal legacies, which amounts to the ſame as if there 
was a legacy only to one of them. This is a re-hearing from a 
decree of Lord Thurlow's, who held the executors to be entitled 
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1783. *®to the ſurplus. In ſtating the opinion of the Court, which z; 
in affirmance of Lord Thurlow's decree, J ihall ſtate very gene. 
Jaws * rally the grounds on Which it ſeems to reſt. By law the exe. 
H-5: Tex. cutor takes the whole. This is the common opinion of the 
[*331] world, but however that may be, it is certainly the legal mean- 
| ing, that where the law caits the property there ought to be 
ſomething certain to take it away. That there may be circum- 

ſtances to turn the executor into a truitee appears from the ſub. 

ſequent caſes. offer v. Munt, 1 Vern. 473. Pring v. Fring, 2 

Vern. 99. Corgel v. Nodan, 2 Vera. 148. were all decrees that the 
executors ſnhould be truſtees for the next of kin, without any ex- 

.preſhon. of a truſt. In all of them, the executors had legacics, 

but the queſtion did not turn upon the legacies alone, but upon 

expreſs words, to ſhew they were only to have the office, not 

| to take the ſurplus. The legacies were for care and pains 
which the teſtatur intended ſhould be repaid. Cordel v. Noden, 
was particular, for the decree was for the perſons who claimed 
under the will.— Thus it ood in 1690, but the point ſoon pro- 
| ceeded further, for in Petit v. Smith, 1 Wins. 7. and in Lord 
Briflols Caſe, 2 Fern. 645.—(iee 3 Mms. 194. note) —it was ſo held 
upon the legacy alone, upon the idea that the gift of a part ex- 

cludes that of the whole, and, from that time, this has been 

treated as ſettled, inſomuch that upon a doubted caſe, Mr. Fer- 

uon, an old practitioner, ſaid he conſidered it as a ſettled point. 

This is an eſtabliſhed rule, but muſt be conſidered as a poſitive 

| > rule. Several exceptions have been taken from it. Iſt. Where 
the gift to the executor was only an exception out cf another le- 
| gacy, as in the caſes of Grifith v. Rovers, Pre. Ch. 231. and 
| Lady Granville v. the Dutcheſs of Beaufort, 1 Wms. 114.—Where 
| there has been a ſpecific inſtead of a pecuniary legacy, a diſ- 
tinction has been attempted to be taken, Soutbeot v. IVatſen, 
3 Ath. 226. but I cannot find that it has prevailed. —Another 
diſtinction is as to the quality of the gift, as in Ball v. Smith, 
2 Vern. 675. where the ſpecific thing given had belonged to 
the wife, before the marriage: and in the late cafe of Lawn 
v. Lawſon, H. L. 28th. of April, 1777, where it was of 
a choſe in action, which was hers and never had been re- 
duced into poſſeſſion. Another diſtinction has been made 
upon the condition of the legatee, as where the executor 
was the wife, or near relation of the teſtator, and the next 
of kin remote; but that diſtinction though it has prevailed in 
2 mae 
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*{ome caſes, has, in others, been over-ruled, 1 Wms. 549. 552}.— 
Another where there has been a legacy to the executor, and alſo 
to the next of kin; that ſucceeded in one caſe, Attorney-Gene- 
ral v. Hooker, 2 Wms. 338. but has ſince been denied. Davers v. 
Davers, 3 Wis, 40. and Andrew v. Clarke, 2 Vezey, 162.— 
Another difference has been taken where there were two or more 
executors and a legacy given to the one, but nothing to the 
other, Buffar v. Bradford, 2 Alb. 220. There the intent has 
been apparent to prefer the one to the other, and, there being 
no preſumption in favour of the next of kin as to the one, there 
has been held to be none as to the other. From all theſe vari- 
ous diſtinctions, a general concluſion has, in late times, been laid 
down, that where the legacy is conſiſtent with the intent of the 
executor's taking the whole, it {hall not exclude him from it. 


Lawſon v. Lawſon, ubi ſupra by Lord Mansfield. The reaſoning is | 


fair, though J confeſs the rule has great latitude, and a good deal 
of uncertainty ; but it is doubtful whether it can be drawn with 
more certainty after the points which have been determined, vis. 
iſt. That the appointment of an executor is a gift to him of the 
whole. 2dly. That a legacy given to him excludes him from 
the ſurplus. I doubt whether, after theſe points have been ſet- 
tled, a more certain rule can be laid down. The cafe now be- 
fore the Court 1s a caſe where there are legacies to both the exe- 
cutors, but of different ſums. If you try the effect of this, and 


the giving one of them a legacy and the other none, in every poſ- 


ſible way, it will be the ſame to the executors, and to the teſta- 
tor's aſſets; and may, therefore, be fairly ſaid not to give the idea 


of confining the bounty of the teſtator as to the reſidue. I ac- 


knowledge I do not find the ground of reaſoning from the caſes 
fo ſtrong as to reſiſt authorities, and, therefore, if there was any 
latisfactory caſe cited, I thould have thought it ſafer to have 
reſted on authority, than to have innovated from my own rea- 
toning. With reſpect to the caſes cited for the executors ; 
Newſtead v. Fohnſon, 2 Atl. 45. was cited as a caſe of un- 
equal legacics, and the executors taking the ſurplus; but Lord 
Hardwicke, in his notes, ſays, he decided that caſe on the 
principle of Grifith v. Rozers, and Lady Granvill; v. the 
Dutcheſs, of Beaufort. — Duffar v. Lradjurd, 2 Alt. 220. 
That is a legacy to one executor and none to the other, though 


+ See alſo Martin v. Rebaw, May 7, 1782. 4000 154. 
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*there was a deviſe with limitations, under which he was in. 
tereſted. Blinkborn v. Feaſt, 2 Vez. 27. 1 Wiſſ. 28 5. Burn 
Eccleſiaſtical Law. It is ſaid, as to this cafe, that they were ſpe- 
cific legacies, but that diſtinction was not relied upon by Lord 
Hardwicke, in Southcote v. Watſon, 3 4th. 226.—but, on the con- 
trary, rejected. Whether it is a good diſtinction, I do not now 
ſay, but if Lord Hardwicke held the ſame opinion at the time of 
the two determinations, that circumſtance could not weigh in 
Blinkhorn v. Feaſt. Braſbridge v. Woodroffe, 2 Ath. 68. as it 
ſtands, is a determination that the difference of the legacies 
repels the preſumption in favour of the next of kin. It has been 


ſaid, the Maſter of the Rolls relied upon Batchelor v. Searle, 


which does not apply. It is 474y:5's note of what the Maſter of 
the Rolls relied upon. Batchelor v. Scarle as reported in 1 Ez, 
Ca. 246., (where it is beſt reported) it is true, goes upon proofs, 
but the court allo goes into reaſoning, which is the ſame with 
that in Braſbriage v. Woodroffe, The reſult of the whole is, that 
the caſes are not ſo certain as to be ſaid to be an authority in 


point. If thoſe on the other fide had come up to the matter, 


thould have been in great doubt. One caſe in point would have 
varied my opinion. I hree caſes have been cited, Darrell v. 
Bennet, Bailey v. Mead and Powell, and Vachel v. Feffrics. 
Darwell v. Bennet, 2 Vern. 677, 1 lay out of the caſe as being 
decided upon evidence. Bailey v. Mead and Powell, Pre. Ch. 
92.. 2 Vern. 361, is very inaccurately reported both in Prece- 
dents in Chancery, and in Vernon. It ſtruck me as ſtrange, in that 
caſe as-it ſtands in Precedents in Chancery, that the executor 
{hould be made to pay the coſts. Mr. Holliſt went to the Re- 
giſter's book. Upon looking into it myſelf, it was impoſſible to 


decide otherwiſe. There were legacies to moſt of the next of 


kin, and to their children. Mead's children had legacies, the 
executors alſo had legacies, though unequal, one 50 J. the other 
20/. The executors had repreſented to the next of kin, that 
there would be no reſidue; Powell had arreſted Bailey, one of 
the next of kin, for a debt due to the teſtatrix; and had, upon 
remitting the debt, and a promiſe of 30/. (of which he paid him 
only 10/7.) obtained from him a releaſe ; by ſome means Bailey 
got the releaſe again, and deſtroyed it; by other repreſenta- 
tions, Powell obtained releaſes from the other next of kin.— 
After this Bailey attacks the executors, Mead aſſigned a moiety 


{the whole being 700.) to the next of kin, Powell was indebted 
4 to 
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eto the teſtatrix 350/. The prayer of the bill was to ſet aſide 
the releaſes. Powell inſiſted in his anſwer upon parol evidence, 
and undertook to prove the teſtatrix's intent that the ſurplus 
ſhould go to the executors ; he alſo inſiſted that the debt was 
diſcharged by his being appointed executor. Mead acknow- 
ledged in his anſwer, that he had aided Poxoell in this ſcheme ; 
but that, being of opinion the next of kin ought to have the ſur- 
plus, he had aſſigned it to them: he acknowledged that he had 
drawn the will, and that no direction was given as to the ſur- 
plus. Powell filed a croſs- bill, inſiſting upon the releaſes. The 
decree was, that Powel/ ſhould pay the debt, the reſidue be 
diſtributed, and that Powwe!/ ſhould pay colts. —T hus ſtated, the 
caſe does not apply to this point, being under very peculiar cir- 
cumſtances, and it being certain the teſtatrix intended the exe- 
cutors nothing beyond their legacies. In Vachcl v. Fejjfries, Pre. 
Ch. 169, to be found faithfully ſtated in Mr. Brown's book, (1 
Brown's Parlt. Caſes 167,) it is true, that in fact, the executors 
had unequal legacies, and that the reſidue was decreed to be diſ- 


tributed, but that was not the point on which the cate was de- 


termined : I fancy (bur it is only my own ſuppoſition) the exe- 
cutors had diſclaimed: the queſtion was between the acknow- 
ledged children and the others, and the only point was, whether 
the diſtribution ſhould be among all, or ſhould exclude the two 


who had only 10. each given them. No queſtion could occur 


there that went to this point. Being relieved from any difficulty 
that could ariſe from theſe caſes, it remains that the caſes, ſuch 
as they are, are in favour of the executors. I think the ſafer 
proceeding will be, to affirm Lord Thurlow's decree, which will 
throw this caſe into the line of thoſe determinations which have 
proceeded on the diſtinction; without overthrowing thoſe where 
a legacy is given /impliciter to the executor. 
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CASES ARGUED AND DETERMINED 


1783. 

— | 
3 HaAwWERINS againſt Cous x. 
Lincoin's Inn | 
= ah — HIS Bill was filed by Thomas and Martha Haroling, 
Lords Com- children of Grace Hawhins, againſt the defendant Combe 
15%54, and (executor of the ſurviving executor of the will of Thomas Strode 
Hetham. and againſt William Hains and Grace his wife, (father and 


2. S. gare mother of the plaintiffs) for the intereſt made of the third part 


the reſidue 
to trullees, of the reſidue, bequeathed as under, ſince the plaintiff Thymas 


int. al. t . > 
— out one. Attained his age of twenty-one years. Thomas Strode, by will, 


third part in dated 16th of March, 1757, gave the reſidue of his perſonal 


ſecurities, a g : g 
the intereſt -eſtate to truſtees, to pay the legacies given by his will, and, af. 


r - . 
Iae for the ter Payment thereof, as to two-third parts thereof, for the be- 


es od on nefit of two of his nieces, in the manner therein mentioned, 
c cn O | 


his niece. and as to the other third part in truſt, to lay out and inveſt the 
1 3 it | . » 22 © 2 oe © 93 -.4< 
8 = ſame in ſecurities; and from time to time, during the joint 


2 od wag lives of his niece Grace, the wife of William Hawhins (the de- 
and, an 


have iftue fendant) and of William Hawkins her huſband, or until fome 
exe ve, one of the children of his ſaid niece ſhould attain his or her 
tue truſtees age of twenty-one years, to lay out the intereſt, dividends, and 
Sly he in proceed thereof, in like manner, to accumulate for the benefit 


tereſt for their of the iſſue of his ſaid niece, or ſuch other perſons as were 
maintenance 


zill 21; and therein after mentioned. It being his intent that his ſaid niece, 
upon te during the life of her {aid huſband, or her faid huſband, ſhould 


children at- 


_— their not receive, or be benefited by, any part of his eſtate; and in 
ages O 21, ; 


equal ſhares Caſe ſhe ſhould ſurvive her {aid huſband, and ſhould have iflue 


of the prin- . | | 
Cipal tube by him, or any future huſband, under twenty-one years of age, 


transferred teſtator directed that the truſtees ſhould pay the intereſt, &. 
to them: the ä : ; 
intereit ac. to her or to ſorne other perſon, to the maintenance and education 


rued be- , 997 . | E 0 . . 7 
rec of ſuch children, until they Sould attain their reſpcelive ages 9 
etder and the #wwenty-one years; and, upon their reſpedlively attaining their ages 
? J hil- 8 , 
Ate pk ns of twenty-one years, upon truſt, to pay, and transfer the funds, 
of age, de- and all arrears, to all and every the children, in equal ſhares and 
5 proportions ; and if there ſhouid be one child only, to that one 
eween them. child at twenty-one years of age. And in cafe his ſaid niece 
ſhould ſurvive her ſaid huſband, and have no iſſue then living 
by him, or having ſuch iſſue, ſuch iſſue ſhould die under 
twenty-one years of age, then to pay the intereſt to Grace Hau- 
kins for life, with remainders over, and made the truſtees execu- 
tors. — The plaintiff, Thomas Hawhins, attained his age of 


twenty-one, 
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*twenty-one, in 1775, and Martha Hawkins her age of twenty- 


one, in 1782, —)gill prayed, that the rights of the plaintiits might 


be aſcertained, and that if the plaintiffs were entitled to the in- 
tereſt, and dividends of the bank annuities, c. accrued ſince 
Thomas came of age, the ſame might be paid to them: and the 
only queſtion was whether the intereſt veſted in ſuch children 
as ſhould be living, when the eldeſt attained his age of twenty-one 
years. 


Lord Commiſſioner Aſbhurſt, this day, delivered his own opinon, 
and that of Lord Commiſſioner Hotham,—He ſtated the will as 
above, and ſaid—The bill does not contend as to the veſting of 
the legacies. The only queſtion 1s as to the diſpoſition of the 
intereſt and dividends. It ſeems the teſtator had conceived a 
diſpleaſure at his niece Grace Hawkins having made an imprudent 
match, and therefore intended ſhe and her huſband ſhould not be 
benetited by his eſtate ; but that intention did not extend to 
the children. He, therefore, intended the intereſt to accumulate 
until ſome one of the children ſhould attain the age of twenty- 


one years. But ſomebody was to take the intereſt at that time, 


the accumulation then ceaſing. Who could take it but the per- 
ſon who would be entitled to the principal? I do not mean that 
the plaintiff Thomas became entitled to the whole dividends 
upon his coming of age, but that the plaintitis became en- 
titled to equal moieties. —As the accumulation ends there, the 
other moiety muſt enſue the principal, which will be in the 
other child : although the principal was contingent till they 
came of age, that could not prevent the dividends from veſt- 
ing. — The caſe of Nicholls v. Oſborn, 2 Mme. 419 is very ſtrong 
as to this point, that the child who would take the contingent 
intereſt ſhould take the dividends in the mean time.—That of 
Shepherd v. Shepherd, cited by Mr. Mitford, is directly in point. 
Declared, therefore, that the intereſt accrued ſince Thomasat- 
tained his age of twenty-one, belongs to, and is diviſible between 
the plaintiffs in equal ſhares, and ſhould be ſo paid to them, and 
the future intereſt and dividends in the ſame manner: with li- 
berty to the parties to apply as there ſhould be occaſion. 


* Reported (by the name of Ci en v. L. Mentferd) 1 Fexey. 485. 
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CASES ArGvueDd AnD DETERMINED 


1783. 


3371 December 22, 1783, The Great Seal was reſtored to Lord 
Thurlow, as Lord Chancellor, who ſat the next Day to hear 
the Remainder of the Petitions which had been ſet down 


before the L ords Commiſſioners. 


in TE COURT or CHANCERY, 


Hilary Term 


24 Geo. 3. 1784. 


EDwarD Lord THñURLOw, Lord High Chancellor. 
Sir THomas SEWEL, Knight, Maſter of the Rolls. 


Luoyp Kenyon, Eſq. Attorney General. 


RICHARD PEPPER ARDEN, Eſq. Solicitor General. 


Counteſs Dowager of SyeLBURNE and JoHN Hamiiros 
FiTZMAURICE, an Infant, only Son of the Honour- 
able Trowas FirZMauRIcs and Lady Marr his 


Wife, (two of Defendants) *- = 


Plaintiffs. 


Morouch Earl of Incyiquin, and Mary Counteſs of 


Orkney and Incyiquin his Wife; 


and ſaid 


Thomas FirMaurice and Lady Mary his Wiſe, and 


otners, — * 


— _ 


Defendants. 


| HE late Earl of Shelburne, by lus will dated 5th of April, 

| 1756, gave all his lands both in England and in Ireland, 
to plaintiff Mary Counteſs of Shelburne, his wife for her life, 
in caſe ſhe did not marry again; and after her death unto all 
or any of ſuch one, or more, of his the teſtator's children, or 
grand-children, for ſuch eſtates and intereſts, and in ſuch ſhares 
and proportions, &c. as the plaintiff ſhould by deed, or will ap- 
point: and in default of ſuch appointment to his ſecond ſon, the 


Lady Mary 
Fitz maurice 
having joined 
her father, 
the Earl of 
Inchiguin, in 
raiſing 
24,0001 to 
pay his debts; 


afterwards, 


upon her 


marriage, a 
ſettlement 
being made, 
by which 


30,0007. wa 


to be raiſed 


for the payment of the Earl of Inchiguin's debts. —It was determined by the Court, and afarmed in 


4 


parliament, that the 24,000 J. ſhould be taken as part of the 30,000 l. and not raited beyond it, 


deſendant 
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*defendant Thomas Þ'itzmanrice, in fee. On the marriage of Lord 
Inchbipuin with Lady Orkney, ſeveral eſtates in Oxfordſhire of th, 
{aid Lord Inchiquin, of the yearly value of 1, 500 J. and in Bucs. 
inghamſhire, of the yearly value of 1, 100 J. were ſettled on Lor. 
Inchiquin for life, remainder to Lady Orkney for life, remainde 
to the iſſue of the marriage in tail general. Lady Mary Fitzmayric; 
is the only child of the marriage. Lady Mary Fitzmanrice, they 
O Brien, being come of age in 1776, and the father Lord cl. 
quin being conſiderably in debt, Lady Mary joined in ſuffering 
a recovery of the Oxford/bire and Berkſhire eſtates, the uſes 6 
which were declared to be to Lord Iuchiquin in fee, in orde* 
that the ſame might be fold and applied in payment of his 
debts ; and in Fuly 1777, they were accordingly mortgaged by 
Lord Inchiquin for two ſeveral ſums of 20,0c0 /. and 4,000 J. 
A marriage being in contemplation between ſaid Thomas Fits- 
maurice, and Lady Mary, by articles of agreement bearing date 
the 17th of December, 1777, between the plaintiff Lady Shelburne 


of the 11t part, ſaid Thomas Fitzmaurice of the 24 part, the {aid 


Earl of Inchiquin of the zd part, ſaid Lady Mary, then Lady 
Mary O'Brien, of the 4th part, and Henry Dagge and John Pat- 
terſon, of the 5th part; it was, in conſideration of marriage, 
covenanted and agreed in mannertherein mentionce ; and Lady 


Shelburne did on her part covenant and agree to limit and ap- 


point (in purſuance of the power given to her by the {aid late 
Earl of Shelburne's will) to the ſaid Themas Fitzmaurice, aud his 
heirs, certain lands in 7reland, of the yearly value of 3,000 l. and 
upwards, part thereof immediately in poſſeſſion, and other parts 
thereof to him after her deceaſe.—And the faid Thomas Fitzna 
rice covenanted and agreed with the ſaid Dagge and Patterſon, as 
ſoon after the execution of ſuch deeds by Lady Shelburne as con- 
veniently might be, to convey and aſſure to them the ſaid Dagge 
and Patterſon ail his eſtate, right, and intereſt in the ſaid 7 
premiſſes, in truſt for himſelf for life, remainder to Lady 
Mary for life, for her jointure, remainder to firſt and other 
ſons in ſtrict ſettlement. And the ſaid Earl of Juchiquin and 
Lady Mary did on their part, covenant and agree, with Dagg? 
and Patterſon to convey and aſſure to them the ſaid eſtates in 
Oxfordſhire and Bucbingbamſbire, in trait, by a mortgage of the 


whole, or any part thereof in fee, or for a term of years, to raiſe 


the ſum of 30,000 {. towards diſcharging the then preſent debts 


in TE COURT or CHANCERY. 


*:nd incumbrances of the faid Earl of IJnchiguin, and ſubject 
thereto, and alſo to the payment of 1, ooo J. per annum, to the 
defendant the Counteſs of Orꝶney for her life, to the ſaid Thomas 
Fitzmaurice, for life, remainder to Lady Mary for life, remain- 
der over to their firſt and other ſons in ſtrict ſettlement. —The 
marriage took place, and, in June 1778, the Earl of Inchiquin, and 
Thomas Fitzmaurice and Lady Mary joined in ſuffering a common 
recovery of the Buckinghamſhire eſtate to the uſe of ſuch perſon 
or perſons as they ſhould jointly appoint ; and by indentures of 
the 26th and 27th of June, 1778, the ſaid Earl of Inchiquin, 
Mr. Fitzmaurice and Lady Mary, appointed the faid Bucking- 
ham/hire eſtate to truſtees, for two thouſand years, in truſt, to 
raiſe by ſale or mortgage of the ſaid term, the ſum of 2 43,000 /. 
to be paid to Lord Inchiquin, and ſubject thereto to Lord Inchi- 
quin for life, remainder in truſt to pay Lady Orkney 1,000 l. per 
annum for life, remainder to Mr. Fitzmanrice, and Lady Mary, 
and the -ſurvivor in fee. The preſent bill alledged, ah the 
plaintiff Lady Shelburne had no notice of the former incum- 


brance of 24,0007. on the Oxfordſhire eſtate, and therefore prayed 


that the ſaid articles nught be carried mto execution, and that 
it might be declared that the ſaid ſum of 24,0007. was to be con- 


ſidered as part of the 30,000 J. provided by the ſaid articles to- 
wards paying Lord [nchiguin's debts and incumbrances,—and that 
the indentures of the 26th and 27th of June, 1778, might be 
rectified by reſtraining the truſt of the term of two thouſand 
years, to the railing the ſum of 6, ooo J. and by letting in limi- 


tations to the iſſue-male and female of ſaid Thomas Fi itæmaurice 


and Lady Mary in tail- male, c. according to the articles. 


Mr. Attorney General, and Mr. Holliſt, for the plaintiff, —in- 
ſiſted that on the face of the articles, only 30, ooo J. was to be 
rated upon Lord Incbiquin's eſtate.— That the plaintiff had no 
notice of any prior incumbrance, and that ſhe entered on the 


treaty with the idea that that was to be the ſole charge upon the 
eſtate. 


Mr. Solicitor General, Ambler, Scott, and Lloyd, for the de- 
tendant Lord Inchiquin, offered to read the evidence of Mr 
Jobn Patterſon, to prove that the plaintiff had notice of the prior ” 
incumbrance of 24,000 J. and that it was the intent of all par- 


ties, that the 30,000 J. ſhould be raiſed over and above the 
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goes to contradict flatly the whole ſubſtance of them ;—but in 


the eſtate, inſtead of 30,000 /. that this was a caſe of articles on 
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*24,000/. — which being objected to, as tending to contradia 
a written agreement by parol evidence, It was contended for 
the defendants, that this evidence does not go to contradict, but 
to explain the articles. — The articles themſelves do not import 
that the 30,000 /. is to be the only charge upon the eſtate, — 
but if otherwiſe, on the ground of miſtake, parol evidence is to 
be admitted. — It is certain that this Court will relieve againſt 
either frand or miſtake : — For either of theſe purpoſes, there 
muſt be parol evidence. In many inſtances this Court has been 
more liberal in admitting parol evidence in the caſe of articles, 
than it would have been in the caſe of deeds.—Articles are 
merely the heads of the parties meaning; and therefore in the caſe 
of articles, the meaning mult be reſorted to at all events. Even 
in conveyances the Court will receive parol evidence where the 
words will admit of two meanings, or where the extent is doubt- 
ful; but in articles, which are executory, the Court has nothing 
to reſort to but the meaning. And the only caſe in which they 
could refuſe to hear parol evidence as to articles, is where it 


this caſe it goes to ſupport the plain meaning of the words, 
or at leaſt to explain doubtful words. Eden v. Lord Bute, 
7 Bro. Parli. Ca. 204—445. Uvedale v. Halfpenny, 2 P. Mint. 
151. Goman v. Saliſbury, 1 Lern. 240. Pitcairn v. Ogbourne, 2 
Vez. 375, and the cafes there cited. Legal v. Miller. 2 Ves. 299. 
Baker v. Paine, 1 Vez. 456. Brown v. Selwin, Caf. Temp. Talbot 


240. 


On the part of the plaintiffs, it was inſiſted that this evidence, 
if admitted, would clearly contradict the written agreement, 
in as much as it would prove that 54,000/. ſhould be raiſed on 


marriage, and was clearly within the ſtatute of frauds. 


Lord Chancellor, — I think it is impoſlible to refuſe, as incom- 
petent, parol evidence, which goes to prove, that the words 
taken down in writing were contrary to the concurrent inten- 
tion of all parties. To be ſure it muſt be ſtrong irrefragable 
evidence, but I do not think I can reject it as incompetent. 
It is the only way of explaining latent ambiguities. So if there 
are two manors of Dale, you muſt make out that fact by parol 
evidence; and if you go to parol evidence to raiſe the ambi- 

 guity, 
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Eouity, you cannot well refuſe it-to explain ſuch ambiguity. 
So parol evidence of the actual fituation of the ſubject ſpoken of, 
is introduced into this Court, to make the deed intelligible ; but 
if the words themſelves are intelligible, there is no inſtance 
where parol evidence has been admitted to explain them into a 
more vulgar ſenſe, and clearly into an ungrammatical one, — 
The caſe in the Houſe of Lords was a very nice one, and rather 


againſt my opinion, though I had great doubts about it. [ 
think the evidence here muſt be admitted. 


On reading Mr. Patterſon's evidence, the ſubſtance of it ap- 
peared to be this :—That he was employed by Lady Shelburne in 


the way of his profeſſion, and particularly as her law-agent 


in ſeveral of her affairs. —On the zoth of November, 1779, he 
was firſt informed by Mr. Fitzmaurice of his being in treaty 
with Lord Inchiquin, for a marriage with Lady Mary, and was 
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by him defired to wait upon his mother, to know what part of 


her eſtates ſhe was willing to ſettle upon the ſaid marriage. — 
The next day, being the iſt of December, he waited upon Lady 
Shelburne for that purpoſe, when ſhe exprefled the higheſt opi- 
nion of Lady Mary, and her own readineſs to promote a match 
ſo agreeable to her ſon, although the terms thereof did not 
appear to be ſo advantageous for her ſon, as, in her opinion, a man 
of his fortune and expectations might reaſonably demand; from 
which expreſſion, deponent was induced to believe, that Lady 
Shelburne had been fully apprized of the terms propoſed on the 
part of Lady Mary. Lady Shelburne then agreed to ſettle the 


premiſes mentioned in the articles, and deponent took down 


in writing what Lady Shelburne ſaid on that ſubject.— On the 
14th. deponent was deſired } y Lord [nchiguin, and Mr. Dagge, 
to prepare the articles. On the 1 5th, deponent prepared them, 
and in the evening read them to Lord [rchignin; on the 16th 
to Mr. Fizmeurice, and, in the afternoon, went with them to 
Lady Shelbarne's, with George Black, Mr. Fitzmaurice's ſecre- 
tary ; and from the inſtructions given by Lady Shelourne, filled 
up, and compleated the ſaid draft: and George Black made 
out two fair copies on ſtamped paper, which were read over to 
Lady Shelburne, arid by her ſigned, ſcaled, and delivered, about 
one o'clock in the morning of the 17th, in preſence of depon- 
ent, George Black, and her ladyihip's ſervant. . That at the 
ume of this deponent's drawing the ſaid articles, he underſtood 


* 
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from the converſation which paſled between Lord Inchig.uin, 
Mr. Fitzmaurice and deponent, that the Oxfordſhire eſtate was al. 
ready incumbered with mortgages, to the amount of 30,000 /, 


and upwards ; and that it was intended to charge that eſtate, 


together with the Buckinghamſhire eſtate, with a further ſum of 
zo, ooo l. for the purpoſe of diſcharging Lord Inchiguin's then 
preſent debts and incumbrances, particularly, ſeveral of Lord u. 
chiquin's engagements for p9/? obit, and other annuities, which de- 


ponent then underſtood amounted to a conſiderable ſum. That 


Lord Inchiguin not being ſatisfied with the money agreed to be 
raiſed for him by the articles, and Mr. Fitzmaurice being de- 
ſirous to extricate Lord Juchiquin from his difficulties, deponent 
made a propoſal in writing to Lord Iuchiquin and Mr. Fitzmaurice, 
thereby reciting, that the incumbrances, at the time of marriage, 
amounted in all, to 30,000/. That Zo, ooo I. more was to be 


' raiſed by the articles, and that Lord nchiquin wanted 5,000/, 


more; it was propoſed, that 65,000 /. in all, thould be raiſed in 
manner therein mentioned; but Lord IJachiquin not being then 
ſatisfied, it was afterwards agreed between Lord Inchiguin and 
Mr. Fitzmaurice, that beſide the two ſums of 30,0007. a further 


ſum of 8, ooo J. ſhould be raiſed, Mr. Orme, and Mr. Dagge, 


in ſubſtance, confirmed Mr. Patterſon's evidence. Mr. Dagge 


added, that he had been preſent at ſeveral meetings between 


Lord Inchiquin and Mr. Fitzmaurice previous to the articles, where 
Lord Inchiquin told Mr. Fitzmaurice of all the incumbrances at- 
fecting the Oxforad/bire eſtate, and the whole ſituation of his affairs; 
that when Palterſon brought the draft of the articles to deponent, 
deponent obſerved to him that the incumbrances already affecting 
the Oxford/bire eſtate, ſhould be noticed in the draft, and deponent 
then gave Patterſon ſome words on a lip of paper, to be inſerted 
for that purpoſe, which were, © which eſtate in Ox/ord/bire is now 
charged with 30,000 J. by ſeveral mortgages thereon ;” and 
Patterſon agreed that ſuch words ſhould be inſerted. Deponent 
expected to have the draft ſhewn to him again with ſuch inſer- 
tion, but was informed the next day, that Patterſon had carried 
the ſaid articles to Lady Shelburne to be executed; that Patterſo! 
afterwards acknowledged to the deponent, that 3 conſidered the 


' words made uſe of in the articles as ſufficient to convey the 


meaning of the parties. 


It was then inſiſted on the part of the defendant, Lord Iucbi- 
quin, firſt, that it appeared, by the words of the articles them- 
2 | ſelves, 
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#*{:[ves, that the 30,000 J. was to be raiſed over and above any 
incumbrances then affecting the eſtate.—Secondly, that the 
words were at leaſt doubtful, and therefore a proper caſe for the 
admiſſion of the parol evidence now offered. —Thirdly, that this 
parol evidence is decifive in favour of the detendant. As to the 
firſt —it is the natural import of the words of the articles; they 
covenant to convey to truſtees in truſt, to raiſe the ſum of 
30,000 . The agreement was made about an eſtate then ſubject 
to a charge. The eſtate /o ſubject, was the ſubjeAt-matter of the 

bargain ; that was all they had to go to market with.—The for- 
mer incumbrances were raiſeable without the help of theſe ar- 
ticles, and therefore, if they mean any thing, they mean that 
zo, ooo l. more ſhould be raiſed over and above the incumbran- 
ces then affecting the eſtate. Every man is preſumed to look into 
the title of the eſtate about which he is contracting; and, on that 
ground, it 1s to be preſumed that theſe parties knew that the 
eſtate, about which they were then about treating, was an incum- 
bered eſtate. —If Lord Inchiquin had pretended to be intitled to 
the eſtate, free from all incumbrances, the plaintiffs would have 
come into this court with a good caſe; but not ſo on the 
face of the articles, by any means: for the words of the ar- 
ticles by no means import that the 30,000 J. is the only ſum 
raiſed, or to be raiſed, on the eſtate.—On the whale therefore, 
the words of the articles are with the defendant.— But, ſecondly, 
the words are at leaſt doubttul, and therefore it is a proper caſe 
to admit the evidence we have to adduce ; tor the doubt being, 
whether the parties meant to add this incumbrance to the others 
before affecting the eſtate, or whether they conſidered themſelves 
as contracting about a clear eſtate, it is ſurely very proper to 
prove that the parties at the time knew the eſtate to be incum- 
bered. So it will be proper to admit it on the ground of a miſ- 
take, if it ſhall appear that tlie words in the articles were con- 
trary to the concurrent intention of the parties, and what was 
actually agreed upon by them. As to the ſtatute of frauds, this 
court, in many caſes, particularly in the caſe of fraud, will give 
relief even againſt a conveyance without any declaration of truſt, 
notwithſtanding the ſtatute, Hutchins v. Lee, 1 Ath. 447. 
Young v. Peachy, 2 Ath. 254, and 2 Fg. Ca. Abr. Tit. Agreement, 
&c.—So if an agreement is, by fraud, prevented from being re- 
duced into writing, the court will relieve, notwithſſanding the ſta- 
tte. So, in one caſe, on ſurprize purely, whic his South-Sea-Company 
Vol. I. 4 4 v. D'Olif, 
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tract made by the father.— In all marriage- contracts, the agree- 


burne's part; and if ſo, the fraud, or negligence (whatever it 


CASES Ax Gurp AND DzTERMINED 


v. D'OLf, cited 2 Vez. 376. And the cafe of a defendam is mug 
more favoured than that of a plaintiff; for, as detendant; we can 
ſet up a parol agreement, waiving a written one, though, as 
plaintiff, we could not carry a parol one into execution.—1 hen, 
thirdly, as to the effect of the evidence, all the parties Who 
were preſent, when the articles were agreed upon, clearly knew 
the ſituation of the eſtate.— And, we contend, that knowledge 
bound all the parties concerned. — The infant was bound by the 
knowledge of the contracting parties; for his intereſt aroſe 
merely under thoſe articles. Lady Mary was bound by the con- 


ment 1s made by the parents on behalf of their daughter, and 
the daughter herſelf never ſtands forward in the buſineſs. —She 
was of full age at the time, and has never complained, nor 
does ſhe now. And ſhe has done all that ſhe could do, as a feme- 
covert, to confirm the articles, by ſuffering a recovery.— Mr. 
Fitzmaurice clearly knew the ſituation of affairs, and ſo did Mr, 
Patterſon. The only doubt is as to Lady Shelburne's being 
bound; but Mr. Paiterſon clearly acted as agent for Lady e. 
burne, in the buſineſs, nobody elſe appeared on Lady Shel- 


may be) of the agent muſt bind the principal. At any rate 
Mr. Patter/on appeared in the buſineſs, as being authorized by 
Lady Shelburne to treat. And ſo Lord Inchiquin underſtood him 
to be. He treated with him, upon the confidence that he was 
treating with the agent of Lady Shelburne; and thought that 
every circumſtance was communicated to her. Lord Inchinin 
would never have given his conſent, on the terms which the 
plaintiffs now inſiſt upon: He was tenant in fee of the Oxford- 
ſhire eſtate, which was valued at 45,000/. and there was an 
incumbrance of 24,0007. only, affecting it. He could not have 
given up the reſt of that eſtate for 6,000 J. only. This being the 
clear intent of Lord Jnchignin, and he having communicated 
this to the only perſon who appeared for Lady Shelburne ;—it 
would be very hard upon Lord Inchiquin to force him to part 
with this eſtate contrary to ſuch intention. If any body mult | 
ſuffer, it muſt be the plaintiff; Leneve v. Leneve, 3 All. 040. 


Attorney General in reply. — As to the annual value of the 
eſtate, it is exaggerated by the defendant ; but, computing it at its 
| real 
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*real productive value, it will be conſiderably deficient to anſwer 
all the charges upon it, if Lord Inchiguin's demands are to be 
complied with. — The firſt queſtion has been made on the import 
of the words themſelves: © towards diſcharging incumbrances” 
muſt mean incumbrances then affecting the eſtate. —But, ſecond- 
ly, they ſay theſe will admit of explanation by parol evidence. 
On minute attention to the caſe, I cannot think they come home 
to this. The caſe of a parol waiver is quite. another thing; 
there, there are two diſtin agreements. But here the evidence 
goes to prove, that the very agreement never exiſted. —But if 
admiſible,—then, thirdly, how far does Lady Shelburne appear 
to be bound : for what Mr. Fitzmaurice and Lord Inchiquix 
meant does not affect her.— Lady Shelburne was a very material 
contracting party, and Mr. Patterſon merely carried the terms 
ſhe propoſed, backward and forward. If Mr. Patterſon was a 
compleat agent, why did he not ſign the draft for Lady Shel- 
burae? why were not the articles ingroſſed in town? where was 
the neceſſity of ſhewing them to Lady Shelburne before they were 
ingroſſed? Lady Shelburne was certainly bound by the agency, 
to the extent of ſuch agency; but it went no further than car- 
rying her terms to Lord Jnchiquin. He was not intruſted to do 
any one thing of himſelf. 


Lord Chancellor, —This is a bill brought by the infant ſon 
got Mr. Titzmaurice and Lady Mary his wife, to carry articles 
entered into previouſly to that marriage into execution, and to 
reſtrain a ſubſequent ſettlement, to the railing of the ſum of 
6,000/7. only. There are two queſtions raiſed in this cauſe ; 
brit, whether the plaintiff has a right to his claim, according to 
the grammatical import of the words of the articles. Second, 


how far he is to be reſtricted in that claim by collateral cir- 


cumſtances. The firſt point is very material, for if that will 
not ſupport the plaintiff, there is an end of the whole. The 
articles were between Lady Shelburne of the firſt part: Mr, 
Filzmaurice, of the ſecond part: Lord Iucbiguin of the third part: 
Lady Mary, of the fourth part: and the truſtees, of the fifth part. 
Lady Shelburue is therein recited, to be entitled to the eſtates 
of the late Lord Shelburne for life, with a power of appointment ; 
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and the thereby covenants to appoint the lands therein men- 


toned to Mr. Fitzmaurice, in fee; and Mr. Fitzmaurice co- 
2 | venants 
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venants to ſettle them in ſtrict ſettlement; and Lord Incbiguin. 
and Lady Mary, contract, c. (as in the articles). — The fir} 
queſtion is, whether, according to the effect of the words, the in- 
tention of the parties appears to have been to raiſe 30, ooo / 
only, for payment of Lord Inchigquin's debts and incumbrances 
or to raiſe zo, ooo l. over and above alt ſuch incumbrances z 
might then be upon the eſtate.—:n the courſe of the argument, 
I have not been able to draw a probable foundation for doubt 
to ariſe, on the words of the articles only. The firſt part of the 
clauſe purports to be a ſettlement of thoſe eſtates. It is argued, 
that it is ufual to inſert, © free from all incumbrances,” when- 
ever eſtates are intended to be ſo ſettled ; but the queſtion i; 
not now what are the ordinary and proper cautions upon thoſe 
occaſions, much leſs in this caſe, where thoſe who fo argue are 
found, in every part of the caſe, to complain of remiſlnc!; 
in the execution of the inſtrument : but the queſtion is, whe- 
ther there does not ariſe a definite and preciſe meaning on the 
grammatical conſtruction.— My opinion is, that where par- 
ties contract to ſettle eſtates to given uſes, the natural and ge- 
nuine import is, that the whole eftate is to be fettled.—-But 
this caſe does not depend on this conſtruction, for the parties 
have gone on to ſay how they mean the eſtates ſhould be in- 
cumbered, for they are velted in truſtees for the purpoſe of 


incumbering them with 30,000 /. towards diſcharging the debts 


and incumbrances of Lord Juchiguin.— On the whole of the. 


clauſe, it is impoſſible to doubt, that the contracting parties 


expected that 30,000 J. only ſhould be raiſed, and that the eſtate 
ſhould go, with that incumbrance only, as a partial diſcharge 
of Lord Inchiquin's debts and incumbrances. — There is no- 


thing in the inſtrument that refers to any examination having 
'been made of the actual condition of the eſtate with refpect to 


incumbrances.—lt might be fairly contended from the words, 
that the diſcharge of ſome incumbrance, then affecting the 
eſtate, was in contemplation of the parties at the time, for 
the word © incumbrances” occurs in no other place, —In that 


view the articles are ſufficiently diſtin, to prove that the in- 


tent was, that the charge on the eſtate ſhoulc be 30,000 /. on- 
ly. But then it is argued, that this conſtruion is altered by 


the ſubſequent words, © ſubject thereto;” which are ſaid to im- 


ply, that the charges then affecting the eſtate ſhall remain thereon 


. ”, 
at all events; on the ground of “ debts and incumbrances 


being 
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# being the laſt antecedents. —But theſe are not properly the laſt 


antecedents, — for the antecedent muſt be a diſtinct member of 
a ſentence but here it is merely a word of deſcription of the 
extent of the preceding words, — and ſubject thereto, '—means 
only ſubject to the hinitstion to truſtees ſo deſcribed In 
this ſtate of the caſe, the circumſtance of Lady Orirey's 
intereſt, and the childrens' intereſt in the eſtate, are articles, 
which at preſent I am not at liberty to enter into, — for I am 
now going on the mere words. But it theſe circumſtances were 


to be admitted, (and I think it is the proper buſineſs of a de- 


{cription of the ſubject to explain any doubt on the words) 
they go a great length to ihew, that it is impoſſible to put any 
other conſtruction on the words; for, according to the evi- 
dence of the value, the eſtate would be infaficient to yield 
theſe charges, if Lord Inchiguin were right in his demand. 
On the conſtruction of the articles, therefore, I think the prayer 


of the bill is properly concerved, and that it is fit to declare 
againſt all parties, except the incumbrancers, that the eſtate ſhall 
be ſettled, free from all incumbrances, except the ſingle ſum 


of 30,000 I. — But then it is ſaid that the collateral circum- 


ſtances of the caſe ſhall rebut the demand which the plaintiff has, 


according to this interpretation.— The out- lines of the evidence 
are a hiſtory of the treaty, and of the articles from the begin- 
ning; — and the condition of both Lady Shelburne's, and Lord 


Tac chiguin's eſtates appear.— Under the ſettlement made on Lord 


Inchiquin's marriage in 1753, Lady Mary was tenant-in-tail,— 
She came of age in 1776, and, the very next term, ſhe was pre- 


vailed upon by her father, to ſuffer a recovery of the Oxford/bire 


eſtate to him in fee.—lt is ſuggeſted in the pleadings, as well 


as at the bar, that the purpoſe for which ſhe was ſo prevailed 


upon to join in the recovery was, to diſcharge her father's debts ; 
but it is not ſtated, that the quantity of his debts, or any more 
ſpecific propoial was made to her. Lord Inchiquin took the 
eſtate in fee, — and it is not {aid that any branch of the family, 
that could give any degree of authority or propriety to the 
tranſaction, was concerned. It has been argued, that I muit 


lay this tranſaction out of the caſe; becauſe it has been ac- 
quieſced in, and is not now complained of, — I have been in- 


chned to lay it out of the caſe, and to conſider this caſe in an 
abſtract light: it is more convenient to the policy of juſtice, 


that caſes thould be determined on general principles ; U there- 
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| were, to ſay that it was not probable that Lady Shelburne ſhould 


without inſerting the words. The inſtrument was carried to 
Lady Shelburne, as correſpondent to her inſtructions, and the 
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fore lay it out of the caſe, except ſo far as it brings forward 
this point, (vis.) whether Lady Mary could impeach this tranſ. 
action in a court of equity, —for if fo, ſhe had ſtill ſome inte. 
reſt in the eſtate. This queſtion is not now ripe for deciſion; 
hut it is a material queſtion, whether Lord Inchiguin had the 
ſame right in equity, as he certainly had at law. The firſt 
ſtep in the buſineſs was no earlier than December ;—then it firſ 
appears that Lady Shelburne had been applied to.—Lady Shel. 
burne ſent a propoſal in writing of what ſhe would do ;—what 
ſhe ſaid was merely, that the match was not ſo advantageous as 
her ſon might expect, but that ſhe highly approved of Lady 
Mary's character; and that ſhe would therefore accede to the 
propoſal with ſuch ſort of countenance as was expreſſed in the 
paper. Mr. Patterſon, on oath, draws the concluſion from this 
circumſtance, that Lady SHelburne knew what was in the con- 
templation of the other parties. But we muſt remember 
that we are now on this part of the caſe (vis.) by what means 
it is, that an agreement in writing ſhould be changed. — What ! 
now ſay, muſt be conſidered as being ſpoken with that view.— 
Conſidering what the circumſtances of the ſeveral parties actually 


make ſuch propoſal, and ſay what ſhe did ſay, reſpecting the 
match, without ſuch knowledge of the intention of the other 
parties, is ridiculous.—It cannot be looked upon, as any kind of 
proof, of her being apprized of the terms. On this propoſal of 
Lady Shelburnc's, a meeting was had, when the terms now under 
contemplation were, in ſome looſe and general way, reduced into 
writing. —At this meeting, were Mr. F:tzmaurice, Mr. Dagge, 
Mr. Patterſon, and Lord Inchiguin.—And it is ſaid it was the 
intention of all of them, that there ſhould be 30,000 J. raiſed, 
over and above the incumbrances then affecting the eſtate. It 
appears, from the evidence, that there muſt have bcen a great 
deal of converſation on the ſubject. —It was then put to Mr. Pat- 
terſon, to draw the propoſals into ſome more diſtinct form—and 
he was then to ſhew them to Mr. Dagge ;—and, on the 15th, 
he accordingly ſhewed them to Mr. Degee.—Mr. Dagge re 
minded him of the converſation that had paſſed, and ſuggeſted 
him the words which he thought ought to be inſerted; taking 
notice of the prior incumbrances.—Patter/on drew up the articles 


circumſtance 
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*circumſtance of Lady Shelburne's ſigning the paper is the only 
roof of her knowledge of the terms. The paper was carried 
to Lady Shelburne's on the 16th, — and, it ſhould be obſerved, 
for what reaſon it was carried to her in an unfiniſhed ſtate ; 
which was, that Patterſon ſaid it was neceſſary to have a more 
exact deſcription of the eſtate which Lady Shelburne was to ap- 
point. Black who ingroſſed the articles had nothing to do with 
the law, but was employed merely as writing a good hand. On 
the 17th they were carried to Tap/ow,-—Now obſerve who 
were preſent when Lord Inchiquin ſigned Mr. Orme, and Mr. 
Wallis, Mr. Wallis is, J ſuppoſe, the gentleman whom we all 
know, and who is a very proper perſon to be conſulted on an oc- 
caſion of that ſort. The paper was in fact ſigned by Lord Inchi- 
quin, and that is all I know of the buſineſs : yet it is ſaid, that it 
was a ſurprize upon Lord Inchiguin,—how can that be? There is 
no hint of incapacity in Lord IJnchiguin, or of any thing like ſur- 
prize, in the evidence, ſo that fact is out of the caſe,—and in- 
deed it goes directly the other way: at leaſt Lord Inchiguin ſeeras 
to have executed the articles quite upon as great deliberation as 
Lady Shelburne. Now under theſe circumſtances, the queſtion 
was, firſt as to the competency, and ſecondly, as to the effect, 
of parol evidence. I think I could not avoid admitting it; for 
it is clear that where an equity is attempted to be raiſed, founded 
upon a ground collateral to the contract, there muſt be evi- 
dence, debors the contract, to ſhew the fact. As when 4oo J. 
was inſerted inſtead of 500 /. by the huſband to cheat the wife, 
and many other caſes of the ſame ſort in Eg. Ca. Abr. all of 
which go on the ſubject of fraud. Now the moment you im- 
peach a deed for fraud, you muſt either deny the effect of fraud 
on the deed, or you cannot but be under the neceſſity of admit- 
ting evidence to prove it. So if two perſons intruſt a third per- 
lon to draw up minutes of their intention, and ſuch perſon does 


not draw them according to ſuch intention, that caſe might be re- 


heved; for that would be a kind of fraud. It muſt be an eſſential 
ingredient to any relief under this head, that it ſhould beon an ac- 
cident perfectly diſtin from the ſenſe of the inftrument.—So on 


the head of ambiguity; if there be a latent ambiguity it muſt be 


explained by parol evidence; for though the words do not, primd 
facie, import an ambiguity, yet if ſuch ambiguity can be made to 
appear from parol evidence, it muſt be admitted to explain it, as 
well as to raiſe it; but if words have in themſelves a poſitive pre- 
ciſe 
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ciſe ſenſe, *I have no idea of its being poſhble to change them, and 
I take it to be an eſtabliſhed rule that words cannot be changed in 
that manner.—lIt has been ſaid, in this caſe, that notice to Patter. 


Incurtquin. fon ought to bind Lady Shelburne—1 wanted to have this More 


[* 
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argued. —lt i 1s clear, that if a man purchaſes an eſtate, ſubject to 
an equity only, if he, or if his agent know it, it is a fraud; but 
when an inſtrument is ſigned by all parties, that the intention ſhall 
be interpreted contrary to ſuch inſtrument, by notice to an agent 
that ſome of the parties had ſuch intention, is quite beſide all 
the caſes. —lIf this then were the fact, it would be  Zopoſhble to 
bind Lady Shelburne, unleſs the had conſented tor employing 
him to draw out ſuch terms for her into form, is not employing 
him to make terms for her — Is it making him her attorney to 
agree to new terms? If therefore it had ſtood on this ground, 
I think it would have bound Lady Shelburne : but I do not think 
that it turns upon this; for I do not think that the converſation, 
however it may now occur to the gentlemen, purported to be a 
diſtinct demand of terms, without which Lord Iachiguin would 
not agree to the marriage: and my belief is, that if Lady She 
burne had inſiſted upon her terms, Lord /achiquin would not 
have inſiſted upon his. — And thoſe very gentlemen are as far 
from carrying their agreement into execution as Lady Shellurnc's; 
for what they did execute was quite adverſe to both, and charged 
a further ſum of money on the eſtate, than was intended by either 
party, and indeed the caſe has been opened to me in four or ſive dif- 
ferent ways. — There is enough to ſhew that theſe circumſtances 


were open and perfectly intelligible between Lord Inchigquin and 


Mr. Fitzmaurice : from which another opinion might be enter- 
tained, which I have, now, nothing to do with. Another cir- 
cumſtance is, the very great age of one of the gentlemen who 
have been examined; his memory very poſſibly fails him. Un- 
der theſe > A OAT it will be too much to put a new ſenſe, 
and much more a contrary ſenſe, upon the articles againſc the in- 
tereſt of the plaintiff: but if this could be done as againſt Lady 
Shelburne, will it do the whole? The plaintiff, the child, deen 
two intereſts one from Lady Mary in the Oxford/hire an d Buck 
ingbamſbire eſtate, whatever it may be. Had Lady Mary 2088 
She joined in the articles, and was bound by the articles, as the 
reſt were. But did Lady Mary ever agree to any other terms 
than what were in the inſtrument ?—and how can the children 
be bound if ſhe never conſented? On the. whole, therefore, 
| 3 whether 


IN THE COURT or CHANCERY. 


*whether the caſe is conſidered on the articles merely, or on the 
evidence (which I do not think {hould be admitted to the extent 
of changing the effect of theſe articles) or in any other point 
of view; I cannot deprive the children of their intereſt under 
theſe articles. The articles therefore muſt be carried into exe- 
cution, and Lord Inchiquin is bound to diſcharge all incum- 
brances on the eſtate above 30,000 /. 


His Lordſhip declared, that the articles ought to be ſpecifically 
performed, and decreed that they thould be carried into execution, 
by a conveyance of the eſtates, to be ſettled by the Maſter, and that 
the mortgage of 24,000/7. ſhould ſtand as part of the 30,000/. to 
be raiſed under the deed. 


From this decree Lord Inchiquin appealed to the Houſe of 
Lords, but the printed caſe of the reſpondent 7h Hlamillon 
Fitzmaurice, the infant, having ſtated that the eſtates in Ox- 
fordſhire and f Beriſhire, were charged by mortgage deeds, dated 
the 25th and 26th of September, 1777, with the payment of 
a further ſum of 43,000/. to the Honourable George Grimflon ; 
the Houſe of Lords on the 4th of March, 1785, ordered the 
cauſe to ſtand over to the 2d of May, with liberty for the re- 
{pondent, the infant, to bring a croſs appeal. Under th:s order, 
a croſs appeal was brought, and, on Friday the 13thof May, 1785, 
the Houſe of Lords was pleaſed to order the decree to be 
amended, to let in the 3,000/. and the intereſt due thereon, as 


part of the charge. of 30,000/. and to order the Maſter to enquire 


whether the Earl of Iuchigquin had introduced any other incum- 
brance upon the eſtate; and if he ſhould find any, that the reſi- 
due of the 30,0007. ſhould be applied in the. payment thereof, 
and, with theſe amendments, affirmed the decree. 


Ex relationte, 
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J. J. being 
about to 
mortgage an 


eſtate, upon 


Which his 
younger bro— 
thers and 


liſters had 
charges, got 
them to join 
in the con- 
veyance, and 
acknowledge 
the receipt of 
their por-— 
tions, giving 
them an un- 
dertaking, 
that he would 
grant them a 
ſubſequent 
mortgage, 
and enter in- 
to no prior 
ſecurity. He 
aſterwards 
makes a ſub- 
ſequent 
mortgage to 
plaintiff for 
money lent 
before on 
bond, and a 
freſh ſum 
advanced : 
the claims of 
tie younger 
children have 
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*OLiver Backzrr, Eſq. 


Plainti 
Tromas Corpuley, George TIveson, JohN I'vszox, 
(a Bankrupt,) and Marxgcarter his Wife; Tony 
Pzince, (A ſſignee of Joun Iveson, the Bankrupt,) 
Ros kV IVESON, and THOMAS Taylor. Defendants. 


Y indentures of leaſe and releaſe of the 14th and 15th days 

of June, 1772, George Toeſon, and his eldeſt fon Jchn Tre 

fon, (both deceaſed) conveyed the manor of, and lands in, BI 
ton, in the county of York, to Henry Stapleton and Thomas Thorg- 

ion, and their heirs and aſſigns for ever, upon truſt to {ſell the 
ſame, and, with the money thereby ariſing, to pay certain ſums 

.amounting to 8,500/. and to place out the reſidue of the money 
on real ſecurities ; and after the ſaid George Tve/ſon's death, to pay 

to the defendants George Iugſon, Margaret Toeſon, and Roſey Ixe- 
on, the younger children of the ſaid Ceorge Fveſon, the fum of 
3,000 l. equally among them, and to pay the reſidue (if any) of 

the money ariſing by ſuch fale to the executors or adminiſtra- 

tors of the ſaid George Tveſon. Before any ſale was made of the 

eſtates, George Iugſon died. After his deceaſe, John Iugſon came 

to an agreement with the truſtees, for the purchaſe of the truſt 
eſtates, for the ſum of 14, 668 J. 105. and to enable him to com- 
plete his purchaſe, and to anſwer other occaſions, he procured 
a loan of 16, oool. from Harriott Amyand, for which ſhe was to 
have a mortgage of the ſaid eſtates; and accordingly, by inden- 
ture of twelve parts, dated the 18th of Augy/t, 1774, whereto 
the Truſtees, John Focſen deceaſed, George Iueſon, Fohn Foeſon and 
Margaret his wife, and Re Foeſon, were parties; it was Wit- 

neſſed, that, in conſideration of the ſum of 3,000 J. paid by the 
ſaid Harriott Amyand to the defendants George Tveſon, Fohn Ho- 


ſon and Margaret his wife, and Ryſey Toeſor, in full for the ſum 


of 3,000/. mentioned in the indentures of the 14th and 1 5th of 
Func, 1772, the receipt of which the defendants did thereby 
knowledge, and in conſideration of other ſums therein. mentioned 
to be paid by the ſaid Harriott Amyand, amounting with the faid 
3,000/. to the ſum of 16, 00. the Truſtees, Jol Iugſon decealcd, 
and the defendants George Foefon, Fohn Iveſon and IHargarei 
his wife, and Ro/ey [v//n, did convey the manor and eſtates 
4 . unto 
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Ch 
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*anto the ſaid Harriott Amyand her heirs and aſſigns for ever, 


ſubject to redemption, by the ſaid John Toeſon deceaſed, on pay- 
ment of the ſaid 16,000/. with intereſt, The defendants George 
Tveſon, Fohn Foeſon, and Margaret his wife, and Roſey Focſon 
alſo reſpectively ſubſcribed their names to receipts indorſed on 
the deed for the ſum of 3,000/. Jobn Ive/on afterwards bor- 
rowed of the defendant Taylor 500 l. with which he alſo charged 
the eſtate. 


In the month of March, 1778, John Foeſon deceaſed, being 
indebted to the plaintiff, in 2,400/. ſecured by bond, applied to 
the plaintiff for a further ſum of 1,200/. who agreed to lend him 
the ſame, provided he would convey the eſtates to a truſtee to 
ſell, and out of the money ariſing therefrom, to pay the plain- 
tiff ſuch two ſums of 2,400/. and 1,200/. which the ſaid John 


Ivgſon agreed to do, and to give the plaintiff a mortgage on the 
eſtates in the mean time. 


Buy indentures dated the 3oth and 31ſt of March, 1778, the 
ſaid John Tveſon conveyed the manor and eſtates to the plaintiff, 
ſubject to redemption on payment of the ſaid ſums of 2,400 /. 
and 1,200/. with intereſt. —And, by other indentures, of the 1{t 
and 2d of April, 1778, he conveyed the manor and eſtates unto 
Thomas Cordley, upon truſt, to fell, and out of the money ariſing 
thereby, in the firſt place, to pay off the 16,000 /. ſecured by 
the mortgage to Harriott Amyand, with the intereſt; and, in 
the next place, to pay off the 5007. due to Thomas Taylor ; and 
in the next place, to pay to the plaintiff the ſaid two ſums of 
2, 400l. and 1,200/. and the intereſt due thereon, and to pay the 
reſidue (if any) of the money to the ſaid John Toeſen, or as he 
ſhould appoint.—The plaintiff afterwards lent Fobn Ivgſon other 
ſums, amounting together to 5o/. and he, by writing dated the 


iſt of January, 1779, charged the ſaid eſtates with the payment 
thereof. | 


In Hilary term, 1779, the plaintiff filed his bill againſt Cord- 


ley, and others of the parties, to have the truſts of the indenture 
of the 2d of April, 1778, carried into execution: which bill 
was afterwards amended, by making the Jve/ors partics.- 

The defendants, the ſve/ons, by their anſwers in the ſaid cauſe, 
{ated the faid firſt mentioned deeds of the 14th and 1 5th of 


June, 


1784. 
— 
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* Func, 1772, whereby the ſaid 3,000 /. was charged upon the 
ſaid manor and eſtates for their benefit; and further ſtated, that 
Fohn Iueſon deceaſed, having agreed with the truilees for the pur. 
chaſe of the eſtates, articles of agreement were entered into by the 
faid Jobn Iugſon, and the defendants, dated the roth of February, 
1773, whereby the defendants agreed to releaſe unto the truſtees, 
all their right and intereſt in the eſtates; and n Toeſon deceaſed 


agreed, that he would, immediately after the eſtates had been con- 


veyed to him, ſecure the 3,000 J. by mortgage of the 
elates unto the defendants, in equal proportions, on the oth 
of Ofober, 1776, with intereſt for the ſame. That after the 
execution of the mortgage of the 18th of Aug, 1774, Fen 
Togſon deceaſed figned another agreement, dated the 24th of 
that month, whereby, after reciting that the ſaid 2,000/7, had not 


been received by the re{pondents, he agreed to ſecure to each of 


the defendants the ſum of 1,000 J. with intereſt, by mortgage of 
the eſtates, as ſoon as deeds could be prepared for that purpoſe: 


and, accordingly, each of the defendants claimed the ſum of 
11,000 J. part of the ſaid 3,000 J. and inſiſted, that notwithſtanding 


the ſaid / Iusſun deceaſed had not executed a mortgage for 
ſecuring the tame, yet they were intitled to be paid the ſame, 
immediately after the ſaid mortgage made to Harriot Amyand,— 


It did not appear in the cauſe that the plaintiff had any notice 
of this agreement with George, Margaret, and Rojey Forſon, al- 
though he had of their releaſe, and the eſtates proving infutl- 


cient to pay all the incumbrances; the queition was, whether 


the equitable charge arifing from the agreement of Fobn Ig 


with the defendants ſhould, or ſhould not, be preferred to the 


plaintiff 's mortgage. 


The Lord Chancellor, 26th February, 1783, on hearing coun- 
ſe] for the plaintiff only, decreed the charge in favour of the 
younger children, to be Prior to the ſecurities of the plaintif, 


and diſmiſſed the bill. The plaintiff preſented his petition of 


re-hearing, from this part of the decree, to the late Lords 
Commiſſioners, before whom the cauſe was argued the 7th ot 


December, 1783, but never determined by them : the great ſeal 


being reſtored to Lord Thurlow before they pronounced any 


decree. 
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t came on before his Lordſhip this term, and was argued by 
Mr. Ambler, Mr. Mansfield, Mr. Scott, and Mr. Bzicknel, for 
the plaintiffs ; Mr. Attorney General, Mr. olg, Mr. King and 
Mr. Shuter, for the defendants. 


For the plaintiffs, it was contended that this was only a new 
ſecurity for the old debt, and that the defendants had held out 
to the plaintiff that they were ſatisfied : although it was acknow- 
ledged, that if this had been a new ſum of 3,000/. lent to the 
brother upon this equitable ſecurity, the younger children ſhould 
have had a priority before Becket, the ſubſequent incumbrancer ; 
but that being for the old debt, they ſhould not have priority, 
even though they had taken the legal eſtate, 2 Vern. 150. That 
it is a ſettled point that a perſon having a prior ſecurity, and 
knowing that another perſon 1s treating, ought to diſcloſe his 
ſecurity, Mocatta v. Murgatroyd, 1 Wms. 393. Peter v. Ruf- 

fel, 1 Eq. Abr. 321. But here, the younger children having 
a right to the 3,000 J. join in the conveyance, and by the re- 
ceipt, declare they are ſatisfied ; and Becket, ſeeing that receipt, 
lends the money upon confidence of it: ſo that they aſſiſt to 
draw in Beckett to lend the money upon a ſecurity he otherwiſe 
would not have done it upon, which is a fraud upon him. They 
cited alſo Hobbs v. Norton, 1 Vern. 136. Hungerford v. Earle, 


2 Vern. 261. Jbbotſan v. Rhodes, 2 Vern. 554. Berrisford v. Mil- 
ward, 2 Ath. 49. 


For the defendants it was argued, that the only parties they 
had any connexion with were Miſs Amyand and her agents; and 


the only conſent they gave was to be poſtponed to her ſecurity, 
to which they were ſtill ready to ſubmit. That, among equi- 


table ſecutities, the only circumſtance to give priority of pay- 


ment, is priority of time, and as Tve/on, the legal eſtate being in 
Miſs Ampand, could only carry an equitable ſecurity to market, 
whoever dealt with him, muſt deal upon his honour. —That, in 


thus caſe, the plaintiff did not deal upon the ſecurity of the eſtate: 


the firſt money he lent being upon bond only.—For Re/ey, one 
of the defendants, it was particularly urged, that ſhe was 
under age at the time of the tranſaction, and therefore could not 
be held to be bound further than by the conſent in her anſwer 


put in ſince ſhe was of age, which was, only, to be poltponed to 
Miſs Amyand. 


Vol. I. 5 C Ic 


1784. 


— 


BeckerTT 


againſt 
 CorDLEY. 


[* 356-] 


1784. 
Lyn 


Becksgrr 


egain/! 
Corvier. 


[*357] 


CASES ARGUED AND DeTzRMINED 


t ſtood over till February the toth, when Lord Chancelly 
gave — 


Lord W the nature of the caſe I did not ex. 
pe to hear ſo much argument, or ſo many authorities cited 
(His Lordſhip here recapitulated the circumſtances). This caſe 
has been argued at large, and the authorities cited ſeem ſtrong, 
till they are looked into.— That of the Thatched Houſe (Peter v. 
Ruſſel) which ſeemed the groſſeſt, upon being examined, turns 
out the other way; for it appears, Eg. Abr. 321. that the bill 
was diſmiſſed with coſts. The other caſes turn out the ſame, 
It does not appear how Hungerford v. Earle, 2 Vern, ended, but 
no fraud was there imputed. In Jbbotſon v. Rhodes, in 2 Very, 
Rhodes denied he had any charge on the eſtate, when aſked by 
Gargrave ; but it appears Rhodes had been informed, that Shipley 
was in treaty to lend money upon the eſtate. This court never 
binds a third perſon, but when there is notice of a treaty.— 
As for the other caſes, they are all upon the ſame ground. In 
9 Med. 36. the party ſtood by, and ſuffered a fraudulent treaty 

to go on.—Clare v. Earl of Bedford, was a caſe where an infant 
was bound, becauſe he ingroſſed the deed, —that was upon the 
principle, that he knew of the tranſaction.— Mocatia v. Murgat- 


royd, 1 Wms. 393. the firſt mortgagee was a witneſs to the ſecond 


mortgage, and was therefore poſtponed. I do not leave this as 
a caſe, which I ſhould determine in the ſame manner; for a wit- 
neſs, in practice, is not privy to the contents. of the deed.— 
The book refers to a caſe where Lord Xing denied the law to 
be ſo : the property was there bound on the principle of notice. 
—In Berrisford v. Milward, 2 Atk. 49. the party ſtood by, whilſt 
the eſtate was re-mortgaged, and had promiſed to take perſonal 
ſecurity.—There is no caſe in the books, but where the party to 
whom the fraud is imputed, was conuſant of the treaty in which 
the fraud was practiſed ; but, although there is no ſuch caſe, yet, 
if it appeared that the parties were confederating together to 
cheat ſome one, although the particular perſon was not known, 


the caſe would fall within the ſame principle, and muſt receive 
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the ſame determination. Here the firſt 2, 400. was advanced 
on a bond :—the 1, 200 J. was not lent on the credit of the mort- 
caged premiſes, otherwiſe than that the eſtate ſhould be ſold to 
diſcharge the former incumbrances, and the 1,200/, The plaintiff 
*had not examined the title, but lent the laſt money to better his 

ſecurity, 
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ſecurity, as to the former. The time when the money was ad- 
vanced is that at which the notice is material. —In order to poſt- 
pone this charge, he inſiſts that this was the old debt.—It is 


1784. 


— 


Bxckrrir 
againſt 


compared to the caſe of a perſon ſelling an eſtate, and not re- Conor. 


ceiving the money; and that therefore there is a lien; but it is 
not like that caſe, becauſe the purchaſer paid the money, and 
the children conſented to its being paid to the brother : this put 

an end to the lien, as to the eſtate in the hands of the purchaſer. 
—Here was no fraud in the intention of the parties, it was a 
proviſion for a probable event, as to which it would operate, as 
a diſcharge of the eſtate.—It is allowed, that if it had been paid 
to the children, and afterwards lent by them to the brother upon 
this ſecurity, that it muſt preſerve its priority ; but there is no 
difference, whether it is advanced the next moment, or at an- 
other time.—There is no difference, whether it is the old debt, 
or not, for the charge was gone, and the eſtate was only liable 


by virtue of the writing; for if there had been no ſuch writing 
it would only have been a ſimple contract debt.— Then as being 


prior in time, it muſt be prior in equity; the mortgagee had the 
ſecurity he truſted to, he knew he had not the legal eſtate, he 
truſted to the honour of the borrower. —Thas puts an end to the 
caſe of the younger child, who was an infant at the time of the 
tranſaction: if there was a fraud, of which the infant was co- 
nuſant, ſhe would be bound as much as an adult. But I think 
there 18 no reaſon to attribute fraud to any of them. 


His Lordſhip affirmed the former decree, by which the 
charge of 3,000/. was to be conſidered as prior to the ſecurities 
of the plaintiff. | | 


From this decree the plaintiff brought an appeal in Parlia- 
ment, but did not proſecute it; in conſequence, as the reporter 
has been informed, of its being diſcovered that the eſtates were 
inſufficient to pay the prior incumbrances. 
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action, and filed a bill againſt Moore; and the ſuit having abat- 
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*NEwTON again} BENNET. 


HIS was a branch of the cauſe reported before p. 1 35, and 

now came on for further directions, upon a reſerved queſ. 

tion, whether the defendant, Bennet, ſhould be charged inter. 

eſt for ſums belonging to the eſtate of Moore his teſtator, and re- 

maining from time to time in his hands, which he uſed in com. 

mon with his own money, in the way of his trade, under the 
following circumſtances : | 


. , ß 


Moore and Tryon had been partners. The partnerſhip wa 
diſſolved in 1743, but Moore's name continued in the buſinek, 
and Tryon gave Moore an aſſignment of ſcheduled debts, and 
alſo a further ſecurity, to inderanify him from all debts which 
ſhould be incurred. —In 1747, Tryon died. —By his will, he ap- 
pointed Moore executor. In 1754, Moore died, and, by his will, 
gave ſeveral legacies to the plaintiffs, and appointed Bennet 
and one Gibſon (not now a party) executors ; Bennet alſo took 
out adminiſtration de bonis non to Tryon.— Soon after the death 
of Moore, Bennet called in ſeveral bond-debts due from diffe- 
rent perſons to Moore's eſtate, and bearing intereſt, and, being 
hunſelf indebted by bond or note bearing intereſt, in the fum 
of 1,500/. to Moore; he gave credit to Moore's eſtate for that 
ſum, and debited the eſtate for 1, 400 l. and upwards, as ſo much 
paid to Tryon's eſtate, being the balance due from Moore, as 
executor to the eſtate of Tryon, Bennet's firſt teſtator. —In 
Moore's life-time, Biſſe, a creditor of Tryon, had brought an 


ed, was revived againſt the defendant and his co-executor, to 
Moore. Upon the hearing, the bill was ordered to be retained 
for ſix months, with liberty to the plaintiff to proceed at law, 
which he did, and in Michae/mas term, 1759, obtained a ver- 
dict, and recovered judgment for 77501. which Biſſe, the plain- 
tiff, afterwards, 17th of December, 1763, upon a repreſentation 
that Tryou and Moore's eſtates were both inſolvent, aſſigned to 
Bennett for 3,090 l. 


Subſequent to this ſeveral ſums of money coming, from 
time to. time, into Bennet's hands from Moore's eſtates, the 
plaintiffs filed the preſent bill in December, 1 768, and the 
cauſe being heard the 4th of July, 1771,—the principal 

3 queſtion 
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«queſtion then made, was, whether Bennett was entitled to the 
advantage ariſing from the compromiſe with Biſſe, or ſhould 
be held to have made it for the benefit of Moore's eſtate, when 
the Court decreed that he ſhould be allowed, upon the account, 
only the ſum he actually paid to Biſe; and it being referred to 
a Maſter to take an account, and make a ſeparate report of the 
eſtate of Moore, come to Bennett's hands, Maſter He, 14th of 
February, 1776, made his ſeparate report, making reſts every 
year, and ſtating a final balance of 1688 J. 165. 9 d. to be due, 
which the defendant was ordered to pay, and did accordingly 
pay into the Bank. 


And now the queſtion was, whether he ſhould pay intereſt for 


the ſums from time to time in his hands, and whether he thould 
be allowed, or ſhould pay, colts. 


Mr. Madecks, for the plaintiff, cited Ratcliff v. Graves, 1 Vern. 


196, that where an executor has made intereſt of the teſtator's 
aſſets, he ſhall pay intereſt. 


Mr. Scott, and Mr. Holliſt, for the defendant, —ſaid, that the 
fame caſe which Mr. Madochs had cited for the plaintiff, was alſo 
reported in 2 Ch. Caſes, 152.—and appeared there to be againſt all 
the former determinations, particularly againſt that of Gardner 
v. Cartwright ;—that it is true, it is laid down in Lee v. Lee, 2 
Vern. 548. that where an executor makes intereſt, he {hall be 
charged intereſt ; but that is againſt che modern adjudications, 
In Bromfelf, v. Wytherley, Pre. Ch. 505. the Lord Chancellor 
took a diſtinction, that where an executor was ſolvent, he ſhould 
not pay intereſt ; but if he was infolvent *and made intereſt, he 
ihould pay it, becauſe he ran no riſk.—There are many modern 
authorities, that an executor uſing the teſtator's money in the 
way of his trade ſhall not be charged with intereſt. In dams 
v. Cale, 2 Athyns, 106. Lord Hardwicke would not allow in- 
tereit, becauſe the executor might uſe the money. To apply the 
authorities to the preſent caſe :—when Berncit came into the 
double capacity of executor to Moore and adminiſtrator to Tryon, 
he applied Moore's effects to pay the debt due to Tus eſtate: 
and a ſuit having been brought againſt Moore in his life-time, 
Bennet got in debts due to the eſtate in order to anſwer the de- 
mand as far as they would go.—la this he was right; for if the 
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there being an outſtanding demand. 
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bond debts had continued outſtanding, Bennet would have been 
anſwerable for them, Shelley's Caſe, 1 Salkeld 296. 


Lord Chancellor, —Moore and Tryon had been in partnerſhip, 
wich ended in 1743, but Moore's name continued in the bu. 
ſineſs, under an indemnity, till 1747, and there was an afligmnent 
of all debts to indemnify him from the conſequences of his 
name being in the buſineſs. In 1747, 7 %% died, and left Morre 
his executor.— Moore died in 1754, and then his eſtate was in. 
debted to Tryon's 1, 400 J. There was one outftanding demand 
upon their partnerſhip in Be. Upon Moore's death, Benny 
took out adminiſtration to Try9:r.—Bennet was indebted to Mor: 
in 1,500/.—Moore's eſtate was unengaged, except to Bie. Bennet 
had down to 1760, about 3,000/. of the eſtate of Adore in his 
hands.—He took no ſteps to clear Mocre's eſtate: In order to 
do this, he ſhould have cleared Tiyon's.— There was a joint debt 
of Tryon's and Moore's outſtanding; this Bennet knew, but he 
did not know whether Tryon's eſtate would be ſufficient to pay 
it; if he had, then there would have been a manifeſt neglect in 
Bennet, If Tryon's eſtate was ſufficient, iſoore's was clear, — 
In 1760, that caſe was compromiſed, — till then, it does not 
appear Bennet kept the money in his hands without a cauſe, 
From 1760, the queſ- 
tion is, whether he ſhall pay intereſt, having applied the 
money in the courſe of his trade——There are many ſay- 
ings in the books, to prevent it being laid down as a ge- 
neral rule, that an executor ſhall pay intereſt for money uſed 
in the courſe of his trade; but it does not follow that he may 
keep the eſtate of the, teſtator for a long courſe of time idle, 
from the perſons entitled to it by the will. — The doctrine I am 
deſired to lay down is, that an executor may keep his teſtator's 
money, and apply it to the uſes of his trade, without being liable 
to intereſt, —:t has been argued to this extent, that if the exe- 
cutor is ſolvent, he ſhall not pay intereſt ; if he is not, he ſhall. 
— I cannot ſec the reaſon of that caſe. It is impoſſible this {hov't! 
have been laid down as the law of the Court. I do not ſay, he 
ſhall pay intereſt on the ground of his having called in a debt 
which bore intereſt, becauſe an executor has an honeſt diſcretion 
to call in money which he thinks in hazard; but when it is 
called in, and made profit of in the way of his trade, I think he 
ſhould be charged with intereſt, The books ſay, he fhal 
E 3 | not, 
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not, becauſe it might be loſt, and, if it was, he muſt have an- 
ſwyered it. — This argument would apply equally to the caſe, 
where the executor makes actual intereſt; for the party to 
whom it is lent may become inſolvent. When the executor did 
not apply the money to the uſes of the will, or bring it hither, 
I muſt take it, that he kept it for the purpoſe of making ad- 
vantage of it in the way of his trade. From 1760, Bennet had 
not a colour of reaſon for not applying it. He could not be 
guilty of a devaſtavit, tor there was no demand out. The whole 
ground of this defence is, that he ought to have the advantage 
of the compromiſe which was made by impoſing on Biſſe, —he 
has not ſhewn any reaſonable cauſe for keeping the money, but 
has done it merely for the ſake of uhng it in his trade; he, there- 
fore, muſt be charged intereſt.—As to the coſts, it is a general 
rule that an executor has a claim to coſts, as far as goes to the 
taking of the account, but a great part of the expence of this 
_ cauſe ariſes upon his claim to the advantage of the compromile ; 
by this claim, and by his delay, he has cauſed all the expences 
except the taking the firſt account: but it is not poſſible to ſepa- 


rate the expences, I ſhall therefore ſatisfy myſelf with not giving 
him coſts . | 


+ See EAI v. E. I. Company, 1 Wms, 395. alſo Perkins v. Baynton, pot. 375, Treves v. 
Townſhend, poſt. 384. Fojier v. Feger, poſt. vol. 2. p. 616, and the Earl of Lonsdale v. 
Church, Roils, 17th December 1789, where the receiver of the duties in the harbour of 


Il hitchawven, having à yearly ſalary, was decreed to pay intereſt made of balances from 
ime to time in his hands, and laid out by him on ſecurities. 
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E DW ARD Lord TrurLow, Lord High Chancellor. 


Luoyp Kenyon, Bart. Maſter of the Rolls. 
RICHARD PEPPER ARDEN, Eſq. Attorney General. 
ARcuiBALD MaAcDONALD Eſq. Solicitor General. 


» 


— 


NxLr nor Wap, Clerk, ſince deceaſed, and 
ELIZABETH his Widow, him ſurviving; which faid 
ELIZABETH is the Siſter of Ricyarr SLaps the 
younger, Eſq. who was the Father of Eiizaberu- 
Moors SLaDe, by ANN his late Wife, both de- 
ceaſed ; and which ſaid ANN Straps was one of the 
Daughters of James Moore, Eſq. deceaſed; and 
MarrhRgwwỹ§ Moss, an Infant, by RIchARD SLAE, 
Eſq. his next Friend; which ſaid Mar THEW Moss is 
the eldeſt Son, and Heir at Law of Joan Moss, 
Eſq. by Frances his Wiſe, deceaſed, and which 
ſaid Frances was another of the Siſters of the ſaid 
RIchARD SLaps the younger; and which faid 
ELIZABETH Wapz and Marrhgw Moss, are the 
Co-heirs at Law of theſaid ELIZABETH-MookE SLADE 
the Daughter, and Heir at Law, of ſaid RIchaxb 
' SLapE the younger, and Ann his Wife. Plaintifts. 


RICHARD 
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*R1iCHARD PaceT, and Mary his Wiſe, RIichARD Sa- 
vace, and RonERT BaTH. 


RicHarD SAD, ſen, Jawtzs Moore, 


— 


E 


— — 


—— — — 


Plaintiff, Frances RIcHARD Arn Mary 
ELIZABETA Moss, 814A DE, SLADE Pacty, 
WACE. deceaſed, Junr. 
| 
Plaintiff, ELIZABETH Moore 


MarrREW Moss. Strap, the Infant. 


R OBERT HILL, ſeiſed in fee of lands in Piſton, and in 
tail of an eſtate in Weſt Pennard, in Somerſetſhire, by 
leaſe and releaſe, dated the 17th and 18th Ofober, 1745, the 
releaſe being of three parts, and made between the ſaid Robert 
Hill of the firſt part ; Solomon Hughes of the ſecond part, and James 
Moore of the third part; the ſaid Robert Hill conveyed to the faid 
Solomon Hughes and his heirs (amongſt other things) the ſaid 
meſſuage and lands fituate at Vet Pennard, for the purpoſe of 
making the ſaid Solomon Hughes a tenant to the præcipe for ſuffer- 
ing a common recovery thereof ; the uſes of which recovery 
were declared to be to the uſe of e ſaid Robert Hill, for life, 
without impeachment of waſte, with remainder to the ſaid James 
Moore in like manner, with remainder to ſuch child, or children, 
of the body of the ſaid James Moore, by Chriſtian his late wife 
(who was fiſter to the faid Robert Hill) for ſuch eflate and ates, 
term or terms, and intereſt, and in ſuch ſhares, parts, and pro- 
portions, and chargeable with ſuch ſum or ſums of money in 
groſs, or otherwiſe, and in ſuch manner as the ſaid James Moore 
ſhould, by any deed or deeds, ill in writing, or other writing 
or writings, duly figned and executed, in the preſence of tree 
or more credible witneſſes, direct, nominate, will, or appoint ; 
and in default therefore, to the uſe of all and every the child or 
children of the ſaid James Moore, by the ſald Chriſtian His _ 
that hold be living at the death of the ſarvivor of them, the [aid 
Robert Hill and James Moore, aud the heirs of the body, or 


bodies of ſuch children as ſhould be then dead, equally between 
them, as tenants in common: —and a common re covery was ſuf- 
fered accordingly. Upon the death of the ſaid Robert Hill, the 
lands in Piſton deſcended to the defendant Mary Paget, Ann 


Moore herein after mentioned, and their fitter Elizabeth, as wins 
Vor. I. 


* 


1leces 


Defendants. 
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*nieces and heireſſes at law, which Elizabeth died before the ſet 
tlement of 1765, preſently to be mentioned, and the defendant 
Mary, and Ann Moore, were her co-heireſles. 


In November, 1765, a treaty of marriage being on foot between 
Robert Slade the younger and Ann, afterwards his wife, and the 
ſaid James Moore being really entitled only as above ſtated (but 
whether his title was known to the S/ades, does not appear), pro. 
poſed to Slade the elder and Slade the younger, that, if they 
would ſettle certain freehold lands and premiſes upon ſaid mar- 
riage, the ſaid Fames Moore would likewiſe ſettle the faid 
premiſes of which he was ſeiſed, in manner hereafter men- 
tioned : and the ſaid Slade the elder, and Slade the younger 
having agreed thereto ; by leaſe and releaſe, dated reſpectively, 
the 6th and 7th of November, 1765, the releaſe of four part, 
and made between the ſaid Slade the elder, of the firſt part; 
Slade the younger of the ſecond part; James Moore and Any 
his daughter of the third part; and William Savage and 
Robert Bath of the fourth part : After reciting, among 
other things, that a marriage was then intended to be ſolem- 
nized between the ſaid Sade the younger and Ann Moore, and 
alſo reciting that the ſaid James Moore ſtood ſeiſed in fee of 
the freehold meſſuages, lands, tenements, and hereditaments, | 
therein after deſcribed, ſituate in the pariſhes of e Pennard 
and Pilton, and was allo poſſeſſed of ſeveral leaſehold lands and 
premiſſes in Weſt Pennard; and alſo reciting that it was agreed 
between the ſaid Slage the elder, Slade the younger, and Fame: 
Moore, and inn Moore, that the ſaid freehold and leaſehold lands 
and premiſſes of the ſaid James Moore, with the freehold and 
leaſehold eſtates of S/age the elder, and Slade the younger, ſhould 
be conveyed to truſtees, upon the truſts and to the uſes therein 
and hereinafter expreſſed :—The ſaid Slade the elder, and Slade 
the younger, did convey the ſaid freehold and leaſehold eſtates 
accordingly, and the {aid James Moore, in conſideration of the then 
intended marriage, and in purſuance of the ſaid agreement on his 


part, and of 5s. paid by the ſaid truſtees, did, amongſt other 
things, grant, c. and confirm to the ſaid truſtees and their heirs 


and aſſigns, a meſſuage and lands in VI Pennard aforeſaid, and 
alſo divers lands at Pilton aforeſaid, to hold the ſaid eſtates releaſed 
as well by the {aid Slade the younger, and by the ſaid James Moore, 
unto the ſaid truſtees, to the uſe of each granting party, bis hrs 
a 
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and *aſſigns, until the marriage, and, after the ſame, to the uſe of 
Slade the younger for life, remainder to the ſame truſtees to preſerve 
eontingent eſtates, —remainder to Ann Moore for life, —remain- 
der to the iſſue of the marriage, for ſuch eſtates, and in ſuch 
manner as Slade the younger and Ann, during their joint lives 
ſhould appoint, and for want of ſuch appointment to the uſe of 
the firſt or only ſon of Slade the younger, on the body of the ſaid 
Ann to be begotten, in fee, and in default of ſuch iſſue, then to 
the uſe of the daughters of the ſaid S/ade the younger, on the body 
of the ſaid Ann to be begotten, and of the heirs of their reſpefrve 
bodies, as tenants in common: and in caſe there ſhould happen to 
be but one ſuch daughter of ſaid intended marriage, to the uſe of 
ſuch only child in fee, and in default of ſuch iſſue to the reſpective 
granting parties in fee, with covenants for quiet enjoyment and 
further aſſurances.— This deed was executed in the preſence of 
two witneſſes only. The marriage between the ſaid Slade the 
younger and Ann Moore took place, and Slade the younger, en- 
tered into poſſeſſion of all the premiſſes ſo conveyed by the ſaid 
James Moore, and continued in poſſeſſion and receipt of the rents 
and profits thereof to his death.—Azn Slade died in May, 1767, 
leaving the ſaid Slade the younger, and Elizabeth Moore Slade, 
her daughter and only child, and heir at law, by the ſaid Slade 
the younger, her ſurviving. About Auguſt, 1768, Eltzabeth 
Moore Slade, the daughter, died an infant, and without iſſue, and 
in OA. 1774, Slade the younger, her father died, wit hout iſſue. 


The plaintiffs filed this bill, inſiſting that the marriage ſettle- 
ment of the 6th and 7th of November, 1765, was a good execution 
of the power given to James Moore, by the deeds of the 17th and 
18th of October, 1745, or that if it was a defeQtive execution, it 
ought to be ſupplied by the court, being in confideration of 
marriage, or if the court ſhould be of opinion that the defect 
could not be ſupplied, that they were entitled to a ſatisfaction 


out of the aſſets of James Moore, come to the hands of the deien- 


dant Mary Paget, as his repreſentative. The defendants in their 
anſwer, infiſted that, no appointment having been made by Fames 
Moore, the eſtate in Weſt Pennard, became on the death of Fames 
Moore veſted, in poſſeſſion, in defendant Mary, either under the 
indentures of the 17th and 18th of Ofober, 1745, as his only 
ſurviving child and heir at law, or as the heir at law ex parte 
maternd, of Elizabeth Moore Slade; and that the moiety of the 
lands in Pilton, which Ann Slade was ſeiſed of at the time af 

her 


James Moore having had no title in him to the lands in Piltyy. 
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*her marriage, deſcended upon her daughter Elizabeth Moor- 
Slade, (ſubject to Slade the younger's eſtate by the curteſy) and, 
upon her death, deſcended upon the defendant Mary as her heir 
upon the part of the mother, (ſubject to the {aid eſtate by the 
curteſy): and that, on the death of Slade the younger, the 
defendant Mary became entitled to the poſſeſſion of that moiety, 


and they endeavoured, by circumſtances, to affect the Slades with 
notice of the impertect title of Moore in the Weſt Pennard lands, 
and of his having no title to thoſe in Pilton, but without making 
out that circumſtance in evidence. 


It was argued by Mr. Mansfield and Mr. Selwyn for the plain- 
tiſfs, Mr. Madockhs, Mr. Narri, Mr. Scott, and Mr, Ell; iſt, for 
the defendants. 


For the plaintifts it was contended,—that although the dce4 
of appointment, being executed in the preſence of two witneſles 
only, might not be an execution of the power, yet, as Moore 
had a power to appoint, the Court would ſupply the defect, and 
to this purpoſe were cited Coventry v. Coventry, 1 Stra. 596. 
604. 1 Ch. Ca. 203. 2 Wins. 489. Cotter v. Layer, 2 Wis. 623. 
and Godwin v. Fiſher, before Lord Camden, in 1769, in which 
he ſpoke, with great approbation, of Cotter v. Layer. — hut 
that, if this could not be ſupplied, they were at leaſt entitled 
to a ſatis faction out of Moore's aſſets, — adly, as to Pilton, Moore had 
agreed it ſhould be ſettled; Arn Moore was a party to that 
deed, and concurred in the recital of his title that will bind 
her moiety: and as to the other moiety, ſatisfad ion mult be 
made out of Moore's aſſets. 


Upon the firſt queſtion, it. was argued for the defendants, that 
if the deed of 1705, was an execution of the power, the parties 
need not come here, but might recover at law: If it was not, it 
ought not to be ſupplied, becauſe the perſon who claims 3s not 
an object of the ſettlement; which was only to provide tor 
the huſband and wife, and but partially for the iſſue.— The) 
cited Goodright, leſſee of Aiftoun v. Wells, Dougl. 74.1.,—where 
Lord Mansfield wes of opinion, a Court of Equity would not in- 
terfere between the heir ex parte paternd, and the heir ex parte 
maternd. 


The Lord Chancellor ſaid, that during the twelve-month the 


infant ſurvived her mother, ſhe had the legal eſtate in tee in 
2 | one 
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*0ne moiety, as well as the equitable eſtate in fee, by the cove- 
nant ; and that it is univerſally true, that where the eſtates unite, 
the · equitable muſt merge in the legal: that the eſtate was exe- 

cuted without any act done, therefore, that moiety had deſcended 
to the defendant Mrs. Paget. With reſpec to the other moiety it 
was perfectly different. Moore has contracted to convey it, and 
there is a breach of the contract which ſounds in damages, and, 


therefore, there muſt be an iſſue directed to try what the damages 


are. This is a contract to ſettle a particular eftate, not to pur- 
chaſe lands. If it were, I ſhould decree lands to be purchaſed 
and ſettled; but being to ſettle a particular eſtate, it is only in da- 
mages. With regard to the We Pennard lands, I am perfectly 
clear, from all the caſes, that I muſt conſider this as a caſe fit 
and proper to be ſupplied by this Court. 


A queſtion aroſe as to the ſum to be taken as damages, whe- 
ther it ſhould be real or perſonal property ; but the Lord Chan- 
cellor ſaid, that the money muſt be in the ſame fituation as if 
it had been recovered by the daughter in her life-time.—In that 
caſe, if there had been contingent uſes outſtanding, the Court 
would have decreed the money to be laid out in land, ſubject to 
the contingencies; but, in this caſe, as ſhe would have been en- 


titled to the eſtate in fee- ſimple, the Court would have given it 


abſolutely to her: and the father having ſurvived the child, by 
which he became entitled as her repreſentative, it muſt be paid 
to the plaintiff Elzabeth, as next of kin to him. —By conſent, it 


was referred to the Maſter to ſettle the amount of the damages 
inſtead of going to an * 


Low again} MoRGAN. 


Share of Covent Garden Playhouſe having been mort- 

gaged, the mortgagee aſſigned the mortgage to a truſtee, 
in truſt for three perſons, who contributed equal proportions of 
the money. One of the three filed a bill to forecloſe the equity 
of redemption. The cauſe was opened as a common bill of 
forecloſure, and the ordinary decree pronounced ; but the Re- 
Riſter, finding ſome difficulty in drawing up the decree, applied 
to the Lord Chancellor, who {aid it was a new cafe, in reſpect of 
their being joint tenants, and that it would be impoſſible for 


one to forecloſe without making the other two parties. The 
cauſe therefore ſtood over for that purpoſe, 
Vo“. I. 5 F KINCHANT 


A power to 
be executed 
by writing 
in the pre- 
ſence of three 
witneſſes, it 
is executed 
in conſidera- 
tion of mar- 


-— riage, in the 


preſence of 
two witneſles 
only. This 
defective 
execution 
ſhall be ſup- 
plied. 


Mortgage 
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Son tenant in 
tail of an 
eſtat*, upon 
the death of 
the mother 
(who was te- 
nant for life) 
makes a ſet- 
tlement of it 
for the bene- 


fit of the fa- 


mily, in con- 
ſequence of 
an agree - 
ment ſo to do 
in the mo- 
ther's life; 
although the 
father de- 
rives ſome 
benefit un- 
der the ſet- 
tlement, it 
ſhall not be 
ſet aſide, as 
entered into 
under undue 
influence. 


ſum of 3, oool. for ſuch purpoſes as they ſhould think fit— 


The Park-Hall eſtate, which raiſed a ſum of 5, ooo l. and which 
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*#RINCHANT againſt KINCHANT, 


HI1S bill was brought by the plaintiff, Johu-Charlton Kin. 
chant, againſt John Kinchant, plaintiff's father, and 
Francis Kinchant, Richard Kinchant, Emma Gardener, and 
El:2abeth Brooke, plaintiff's brothers and fiſters, to ſet afide — 
tain deeds executed by the plaintiff upon his coming of age, a; 
being obtained from him by undue influence and authority of 
the father. —The plaintiff's father, who did not appear to hare 
had any fortune of his own, married the plaintiff's mother, who 
was entitled, under the marriage-ſettlement of her father Sir 
Francis Charlton, and was then in poſſeſſion of, an eſtate called 
Park-Hall, of the yearly value of 500 J. as tenant for life, with 
remainder to plaintiff in tail; and ſhe was alſo tenant in tail, 
in poſſeſſion, of an eſtate called Bi/hop's Caſtle, of the yearly value 
of 350/.—In the year 1767, during the coverture, the plain- 
tiff 's father and mother ſuffered a recovery of the Biſhop's Cu! 
eſtate, and limited the uſes of it to the plaintiff's father for life, 
—Temainder to truſtees, to preſerve, &c. remainder to the mo- 
ther for life, —remainder to plaintiff for life, —remainder to his 
(plaintiff's) firſt and other ſons in tail-mail : remainder to de- 
fendant Francis Kinchant for life, and his firſt and other ſons 
in tail-male, with like remainders to defendant, Richard Kin- 
chant, and his firſt and other ſons; with remainder to all the 
other ſons of plaintiffs father and mother, and their firſt and 
other ſons in tail-male ; remainder to defendants, Emma and 
Elizabeth, as tenants in tail-general ; remainder to plaintilf's 
mother in fee,—with power reſerved to the plaintiff's father and 
mother jointly, to raiſe, by way of charge upon the eſtate, the 


and alſo for the ſons, when in poſſeſſion, to charge the eſtate 
with jointures of 200 J. per annum; and to charge it with 3,000/. 
for younger childrens' . 's mother died 11th, 
and was buried 18th January, 1772, leaving the plaintiff, her 
eldeſt ſon, who thereupon became entitled, as tenant in-tail in 
poſſeſſion, to the Park-Hall eſtate.—The plaintiff had attained his 
age of twenty-one years, in the year 1 7793 and thereupon he 
had joined with his father and mother in ſelling ſome part of 


Was 
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eas intended to be applied in paying off the incumbrances, 
which affected the eſtates generally, and in repairs. And 3,000/, 
part thereof, was applied in paying off mortgages, which had been 
made of the Park-Hall eſtate before the marriage; 1,200 /, 
other part thereof was paid in diſcharge of a mortgage of the 
Biſhop's Caftle eſtate, which 1, 200 J. had been raiſed to pur- 
chaſe a commiſſion in the army for the plaintiff: and the 
remaining 800 J. was applied in different expences attending the 
ale, and in repairs ; but which were not ſpecified by the defen- 
dant's anſwer. —On the 19th January, 1772 (the day after the 
mother's funeral) a memorandum was drawn up by a Mr, Aſpby 
(fince' dead) who was an attorney, intimate in the family, in 
the following words: * Inſtructions from Tohn-Charlton 
« Kinchant, Eſq; taken at Park, 19th January, 1772.- 
« He is entitled as tenant-in-tail, in poſſeſſion, on the de- 
« ceaſe of his mother, lately deceaſed, to the Par# eſtate near 
« Ofeweftry, of the yearly value of 500/. About 60 J. a-year, 
« conſiſts in houſes, buildings, and gardens and yards in the 
4 town and liberties of Ofwweſtry. He will be entitled, on 
« the death of his father, to an eſtate in and near Biſhop's Caſtle, 
« about 360 J. a-year for his life, with remainder to his firſt 
and other ſons in tail, with power to make a jointure and 
« fortune for younger children—Mr. Charlton Kinchant owes 


* his father about 270 L and it will take ſome hundreds of 


pounds more to complete the repairs of the tenements and 
* buildings on the Park eſtate, —The houſes, buildings, gar- 
« dens, and yards in Ofweſtry are moſt fit to be ſold, to an- 
„ {wer the purpoſe of paying this money, and of repairing 
* the Park eſtate, and of paying the young gentleman's debts, 
* and of anſwering two occaſions. He propoſes to give each 
« of his two ſiſters 1,000. a-piece, upon their attaining their 
reſpective ages of twenty-one years, with intereſt from that 
time at 4 per cent, —He propoſes and agrees that his father 
hall have the rents and profits of the Park eſtate, becoming 
due at Lady-day next, from which time the ſon is to have 
(the growing rents; and the father to releaſe to him all de- 
* mands and claims which he has on that eſtate ; the ſon then 
taking upon him all repairs agreed by the father to be done 
* on the Park eſtatez—the father to be re-paid, out of the 
money the commiſſion produces, all debts he has paid for 


his fon, being 544 to Mr. A/bby, 20. to Mr. Robinſon, 
and 
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On which memorandum the plaintiff endorſed as follows ;—* J 
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« *2nd about 13. for lodging. —He propoſes to ſuffer a Feeo. 
« very of the Park eſtate, and to limit the premiſes in Ofweſ. 
© try, to ſuch uſes as he thall, by deed or deeds, direct or ap. 
point; and in default of ſuch appointment, and of ſuch parts 
* whereof no appointment ſhall be made, as alſo of all other 
parts of the Park eſtate, to the uſe of himſelf for life, with. 
« out impeachment of waſte, with remainder to his firſt and 
other ſons in tail; with remainder to his father for life; with 
« remainder to his brother Francis for life, and to his firſt and 
other ſons in tail; with remainder to his brother Richard for 
life, and to his firſt and other ſons in tail; with remainder t 
« his fiſters Emma and Elizabeth as tenants in common, and to 
< their heirs, with remainder to himſelf in fee.—Power for 
„making a jointure, by way of annuity, on any wife he marries, 
« not exceeding 2001. chargeable on the Park eſtate.—Powe 
for him to charge Park eſtate with any ſum not exceeding 
<« 2,000 l. for younger children, with benefit of ſurvivorſhip, and 
« if only one younger child with the whole 2,000/.—Power tor 
« his brothers reſpectively to charge the Park Hull eſtate with 
« 1,000/. for their younger children, after they reſpeciively 
come into poſſeſſion.—Uſual powers for making leaſes. Power 
for brothers Francis and Richard, reſpectively, when in poſ. 
* ſeſſion, to grant a jointure, by way of annuity, of 100. a-year 
„to any wife. — There is an annuity of 9. a-year charged on 
that part of the eſtate which was lately ſold to Fohn Mytton, 
« Eſq; for the life of Mr. Studley, late of Elleſmere, a very old 
„man, about 80 years old, payable to Mr. Burlin, and which 
« annuity the ſon agrees to pay from Lady-day next, and to in- 
« demnify the father from the payment of the ſaid annuity.”— 


„agree with the foregoing propoſal, and agree hereto and en- 
gage to carry the ſame into execution, and requeſt Mr. /-, 
to prepare deeds accordingly, and to ſuffer the recovery, to 
* enable me to complete the ſame. Witneſs my hand the 19th 
« of January, 1772.— J. C. Kinchant.” Aſpby prepared 
indentures of leaſe and releaſe, which were made to bear date 
the 18th and 19th of January, 1772, although the fame were 
not executed until the firſt or ſecond of February following, and 
thereby the Park Hall eſtate was limited to truſtees for a tem 
of five hundred years, for raiſing the 2,000/. for the plaintiffs 
ſiſters Emma and Elizabeth, and then to the plaintiff for life; 


remainder to truſtees to preſerve, Oc. remainder to the = 
all 
2 i 


in The COURT oy CHANCERY, 


and other ſons of the plaintiff, in tail general; remainder to the 
father tor life, without impeachment of waſte; remainder to 
Francis for life, and his firſt and other ſons in tail general; re- 
mainder to Richard and his firſt and other ſons in like manner; 
remainder to all and cvery the daughter and daughters of the plain- 
tiff as tenants in common in tail general; remainder to Emma 
and Elizabeth as tenants in common in tail general; remainder to 
the daughters of Francis Kinchant in tail, in like manner; re- 
mainder to the daughters of Richard in like manner; remainder 
to Gertrude Brown, daughter of plaintiff's mother, by a former 
huſband in tail general; remainder to plaintiff in fee with ſuch 
powers as mentioned in the memorandum. The plaintiff by 
the bill charged that theſe deeds were obtained from him by the 
improper influence of the father, and by taking advantage of his 
inexperience, and particularly that the propoſal was firſt made to 
him; the ſame day the memorandum was ſigned, the day after 
his mother's funeral, and at a time when he was under great af- 
fiction, and was eaſily impoſed upon, and that he underſtood 
what he then ſigned was merely to make a proviſion for his two 
filters of 1,000/7. a-piece, and that, ſubject to that charge, he was 
to have the abſolate diſpoſal of the eſtate. And the bill prayed 
that the deeds ſo executed by him (fave as to the term of five 
hundred years, which the plaintiff was willing ſhould remain,) 
might be ſet aſide, and that the father might be charged with 
the 5,000/. received by him on the ſale of part of the Park eſtate, 
as aforeſaid, and might diſcharge himſelf by ſhewing in what 
manner he had apphed the ſame to the purpoſes for which it was 
raiſed.— The plaintiff examined no witneiles—The defendant's 
caſe was, that the plaintiff had led a very diſſolute and extravagant 
life, and that the defendant had been two or three times obliged 
to pay his debts, which facts were proved by letters written from 
time to time, from the plaintiff to the defendant, and the defen- 
Cant's late wife, —The anſwer then ſtated, that by reaſon of the 
plaintiff's extravagance, it being neceſſary to fell his commiſſion 
and quit the army, it was thereupon agreed between the plain- 


tiff and defendant and defendant's wife (who was then alive, | 


that part of the Park eitate ſhould be fold to pay the plaintiff's 
debts, and the reſidue applied in repairs and imptovements, 
and that the remainder of the {id eſtate ſhould be charged 


with an annuity of 2001. to the plaintiff during his mother's 


| life, and that, if the defendant ſhould ſurvive his ſaid wife, 
the plaintiff ſhould allow the defendant the like ſum of 
Vor. I, | 5 8 2000. 
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*a col. per annum during his (defendant's) life to be charged on 
the ſaid Park eſtate, and that the ſaid eſtate ſhould be, thereupon, 
ſettled upon the defendant's ſaid late wife for life, charged with 


- ſuch annuity to the defendant, remainder to plaintiff's firſt and 


other ſons in tail- male; remainder over to his brothers and filters 
in {tri& ſettlement ; and that inſtructions were given by the 
plaintiff and defendant, and defendant's wife to Mr. A4/bby, to 
prepare proper deeds for ſuffering a recovery of the ſaid eſtate to 
the ſaid uſes, —That while the defendant was in town, in orde 
to ſell the plaintiff's commiſſion, and pay off his debts, the de- 
fendant's wife died. That the defendant ſent for Mr. A/bby, by 
the plaintiff's own deſire, who took the inſtructions mentioned 
in the memorandum aforeſaid, from the plaintiff 's own mouth, 
which were read over to the plaintiff, and which he 
ſeemed to underſtand and approve of thoroughly, and therefore 
denies the circumſtances of ſurpriſe and inexperience; as thiz 
tranſaction originated in the mother's life-time, and the plain? 
was fully aware of the effect of it. And for the purpoſe of proy- 
ing the agreement in the mother's life-time, the defendant exa- 
mined Thomas Morgan, who was executor of Mr. Aſbby, who de- 
poſed, that after Mr. Aſbby's death, he found a draft of an anſwer, 


_ appearing to be put in by Mr. Aſbby as a detendant in this cauſe; 
— And that, from ſuch draft, the ſeveral circumſtances of the de- 


fendant's caſe (which he mentions particularly) appear, and the 
deponent verily believes them to be true. 


The caſe had been argued, during Lord Thurlow's illneſs, in 
Lincoln's-1nn-hall, before Mr. Juſtice Gould, and this day (Loth 
of May, 1784) he came into court and gave judgment.—Hayv- 
ing ſtated the leading circumſtances of the caſe, he went on to 
the following effect: In a caſe of this kind, which tends 


to deſtroy the peace of families, I cannot be too careful how I 


proceed. The bill ſeeks to reſcind the tranſaction, as proceed- 
ing from parental in{luence ; the queſtion is between the par- 
ties themſelves, not between the creditors of either party. It 
the ſettlement was evidently unreaſonable, I think it would at- 


ford evidence of 1mproper conduct, and be a fraud apparent 


on the face of the dzed : but, in this caſe, it being for the bene- 
fit of the eſtate, the court ought not readily to reſcind the 
tranſaction. In Doe, on demiſe of Watſon v. Routledge, 
Cowp. 705, wherein Newflead v. Searles, 1 Ath, 265, is 

| referred 
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#referred to, a voluntary deed was ſupported againſt a purchaſer 
for a valuable conſideration : the preſent caſe has nothing to 
do with a purchaſer, but is a very ſtrong caſe of a voluntary ſet- 
tlement, by an elder brother, for the benefit of the family. Who 
would not applaud the advice to make ſuch a ſettlement, if 
coming from a friend, to prevent the young man from ruining 
himſelf and his family ? Still more 1t muſt be applauded, com- 
ing from a father. In Cro. Elia. 770, Glanville argued, that 


| a father had an intereſt in all his children: he has a power of 


reſtraint and correction; then the queſtion is, whether in this 
caſe there has been any abuſe of that power. In the beginning, 
he conſulted the ſon's with as to his profeſſion; the only ute 
he made of his power, was to purchaſe the commiſſion, and 
he allowed him an additional 50/7. a-year ; ſo that compared 
with the value of the eſtate, he had too large an allowance: 
after that, he paid the ſon's debts, and the fon hinting an in- 
tention to ſell his expectation, induced the former ſettlement, 
which gave him an annuity of 200 J. per annum, and only gave 


the father an eſtate for life, to which he was already entitled 


by curteſy.— By the death of the mother, the ſon became tenant- 
in-tail in poſſeſſion, of the Parl-Hall eſtate; then the jettle- 
ment in queſtion was entered into. No harſh language was uſed 
on the part of the father, and as it appears that the plain- 
tiff had an affectionate regard for his ſiſters, there is no reaſon 
to ſuppoſe he had not the ſame for the brothers. It was there- 
fore only advice from the father to a ſon who was independent 
of him. Suppoſe the father had exerciſed ſome paternal autho- 
rity, it would not have been ſufficient to ſet the tranſaction 
aſide. Cory v. Cery, 1 Vez. 19. Blunaen v. Barker, 1 Wams. 
639. It the father had exerciſed his authority in this caſe, it 
would ſeem to have becn very happily applied. There is no 
reaſon to fuppoſe he abuſed his power. Then there is no 
ground to {et the deed afide.—2d. Then the ſecond queſtion is 
as to the account of the 2,000 J. railed by the mortgage: it falls 
under two heads; 1ſt, the 1,200 J. paid for the commiſſion.— 
As to this it is a moſt unfavourable application, it was a uſe 
of the power for the ſon's benefit, and it would be unreaſonable 
it ſhould be paid out of the Bit, Caſile eſtate, which, upon 
the mother's death, was to be the only eſtate to ſupport the fa- 
mily; therefore the money was properly applied to pay that 
mcumbrance.— 2d. As to the remaining ſum of 800 J. the an- 
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*{wer of the father, which has been read in evidence, lays it wa 
laid out in the payment of ſome debts, reimburſing himſelf fm, 
paid, and in improving the eſtate : my mind revolts againſt there 
being a ſtrict account taken of this ſum, 


As to this laſt point the cauſe ſtood over, in order to write 
to the plaintiff, who was abroad, and recommend a compro. 
miſe upon the defendant's paying him 200 J. which was propoſe! 


by Mr. Juſtice Gould, and aſſented to by the father. 


The ſon rejecting this compromiſe, Mr. Fuflice Gould was of 
opinion, there was not ſufficient ground for the Court to inter- 
fere, and diſmiſſed the bill without coſts; which order was in- 
rolled, and upon an application, by the plaintiff, to diſcharge the 
inrollment, the Court did not incline ſo to do: but at length, to 
avoid an appeal, the parties came to a compromiſe. 


PERKINS againſt BAVNTON. 


JON further directions the queſtion was whether the 
defendant ihould pay any, and what, intereſt for a tum of 

868 J. which he had received as adminiſtrator to his brother, 
and kept for five years in his hands.—It had been referred to 
the Maſter to enquire, whether he had made intereſt, who re- 
ported that he had mixed it with his own money, and, from 
time to time, had laid out the mixed fund in government ſecu- 
rities, and had, therefore, made ſome intereſt, although the Mat- 
ter could not report what in particular. The caſes cited were Ex 
parte Ellington, in the matter of Tigqſeoell, a 1ſt March 1783, be 


fore the Lords Commiſhoners ; Nezwton v. Bennet, ante p. 159 


and Treves v. Townſhend, 17th November, 1783 (/. P. 384) 


to ſhew, that executors and aſſignees had been fo charged. 


Lord Chancellor ordered, that intereſt ſhould be paid upon 
the 868 J. from 1778, when it came into Baynton's hands, to 
March 1783, when it was paid into Court; and that ſuch in- 
tereſt ſhould be at the rate of four per cent, 


Dovs 


in TUR COURT ors CHANCERY. 


Do vn arzainſ? Do vx. 


PPLICATION having been made in behalf of a pur- 


a party in the cauſe) to deliver poſſeſſion to the purchaſer; (the 
common order having been obtained) the party having been 
* ſerved with a writ of execution of the order, and an attachment 
for non-obedience to it, and the tenant ſtill refuſing to deliver 
poſſeſſion, the purchaſer moved ſometime ſince for an injunction. 


That writ having been perſonally ſerved : upon afhdavit of that 


fat, and of diſobedience to it, Mr. King moved this day for a 
writ of aſſiſtance, which was granted. 


ANON. 


R. Attorney moved for a writ of Ne exeat regno. — The caſe 
appeared to be, that the contract was made in Carolina, 

that a bond was given, and was afterwards ſatisfied, by a pay- 
ment 1n paper-money, at the value which 1t then legally bore in 
that ſtate. The ſtate of Carolina afterwards paſſed an ordinance, 
which made paper of hat kind not a legal tender in tranſactions 
not complete. The parties being now here, the plaintiff applied for 
this writ, contending, that he had an equity here from the na- 
ture of the payment there. Lord Chancellor refuſed the writ, 
as no equity could ariſe here from a tranſaction legally ſatisfied 
in the country where it aroſe ; he ſaid a writ of ne exeat never 


could be granted, but upon a clear demand. —If they had any 


legal claim, they might hold the defandant to bail. 


Vor. I. 8 Counteſs 


1784. 


— 


Practice. 
Writ of al- 


chaſer, for an order on the tenant in poſſeſſion (who was fiftance. 
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office, (until 
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100,000 l. 
mould be 
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der to be laid 
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continues to 
be a mere 
perſonal an- 
nuity, and 
as ſuch, to 
paſs by grant 
or transfer. 


CASES ARGUED Ax p DETERMINED 


Jounteſs Dowager of HorpERNESSE, — Plaintiff 


Marquis of CARMARTHEN; Jou Byron, Eſq. and 
| Baroneſs Cox ERS his Wife, fince deceaſed ; the Eat 
of Dax Y, Lord Francic-Goporenin Os80rw, Lad 
M. H. OsgokxE, (the Inſant Children of the Mar- 
quis of CaRMARTHEN, by ſaid Baroneſs Convex, 
heretofore his Wife,) and A. M. Byron, (the 
infant Daughter of the ſaid Joun Byron, and Ba- 
roneſs Coxvers,) and ALBoRoUGH Woopcack. 

Defendants, 


HE prayer of this bill was, that Elborough Nod 

(a truſtee in Lord Holderneſſes will named) might be 
decreed to. raiſe the ſum of 8, ooo J. by ſale or mortgage cr 
a competent part of the after- mentioned annuity of 2, ooo J. to 
or for the uſe of the plaintiff, and in caſe any of the de- 
fendants, who claimed or derived any beneficial intereſt un- 
der or by virtue of the will of the late Lord Holderneſſe, ſhould 
inſiſt that the teſtator had no right or title to deviſe or diſpoſe 
of the ſaid Poſt-oftice annuity, or to make any charge thereon 
by his ſaid will, and the Court ſhould be of opinion that the 
{aid teſtator had not any ſuch right of diſpoſition ; that then, 
ſuch defendants might make their election, whether they will 
confirm ſuch the diſpoſition and direction made and given by 
the ſaid teſtator's will concerning the ſaid Poſt-office annuity, 
and the charge ſo made thereon, or whether they will relinquiſh 
and abandon all their ſeveral claims and intereſts, in and to all 
the real and perſonal eſtate of the ſaid teſtator under or by virtue 
of his ſaid will, and if they ſhould elect to relinquiſh ſuch their 
claims and. intereſt under the ſaid will, that the ſame, or a 
ſufficient part thereof, might be applied under the direction of 
the Court, in, or for the purpoſe of raiſing and paying to the 


plaintiff, the ſaid ſum of 8,000 J. ſo due, or in truſt for her as 
aforeſaid. 


Buy an atof parliament 2 Geo. 1, reciting, that King Wit 


lam and Queen Mary, in conſideration of the ſervices of He 
deric 


in Tus COURT or CHANCERY. 


*/-ric then Duke of Schomberg, determined to beſtow on 
him 100,000 J. out of the Exchequer, to be laid out in lands 
of inheritance, to be ſettled to truſtees and their heirs, 
ſo that the profits thereof might be enjoyed by the ſaid Fre- 
Jeric Duke of Schomberg, during his life, and after his death, 
by Charles, one of his ſons, afterwards Duke of Schomberg, 
and the heirs-male of the body of the ſaid Charles; and for de- 
fault of ſuch iſſue, then by Maynhart, afterwards Duke of 
Schomberg and Leinſter, another ſon of the ſaid Duke Frederic, 
and the heirs-male of his body; and in default of ſuch iſſue, 
then by the heirs of the body of the ſaid Duke Frederic; and 
in default of ſach iſſue, then by the right heirs of the ſaid 
Duke Frederic for ever. And that King William and Queen 
Mary had, by letters patent, granted unto the ſaid Maynhart 
Duke of Schomberg, the yearly ſum of 4,000 /. payable to him 
or the heirs-male of his body, by quarterly payments out of 
the revenue of the Poſt-office, being for the intereſt of the 
principal ſum of 100,000 l. until the ſame ſhould be paid; and 
thereby declared, that when the ſtate of affairs would permit 
the ſaid principal ſum to be paid, the ſame ſhould be laid out 
in the purchaſe of lands, and ſettled in truſt, ſo that the profits 
thereof might be enjoyed by the ſaid Maynhart, Duke of Schom- 
berg, and the heirs-male of his body; and in default of ſuch 
iſſue, then by the heirs-male of the body of the ſaid Duke 
Frederic for ever, It was enacted, that it ſhould be lawful for 
his Majeſty to grant unto the ſaid Maynhar:, Duke of Schomberg 
and Leinſter, and the heirs-male of his body; and for default of 
ſuch iſſue, to the right heirs of the ſaid Maynhart, Duke of 
Schomberg and Leinſter, until the ſaid fum of oo, ooo d. ſhould 
be paid an annuity of 4,000 J. to be iſſuing and payable, out 
of the revenue of the general Poſt-office. Letters patent of 
the ſaid grant were, accordingly, paſſed 29th of Fre, 2 Geo. 1. 
containing the like limitations, and this proviſo, that ſo ſoon as 
the ſaid principal ſum of 100,000 7. or any part thereof ſhould 
be paid off, the whole intereſt for the ſame, or ſuch part there- 
of, as ſhould be proportional for a ſum paid off, ſhould ſink 
and be abated. By indenture of bargain and ſale and aſſign- 
ment, 11th Fuly, 1719, made between Robert then Earl of Hol- 
lerneſſe, and Frederica then Counteſs of Holdernef/e, (who was 
one of the daughters and co-heirefles of the ſaid Maynubart, Duke 
of Schomberg and Leinſter) both deceaſed, of the firſt part; Count 

Dengenfelt, 


2 


1784. 


— 
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*Dengenfelt, and Mary, Counteſs Dengenfelt, his wife (who va 
the other daughter and co-heireſs of Maynbart Duke of Scbom. 
berg and Leiaſter, who left no male: iſſue) of the ſecond part; 
and certain perſons appointed truſtees, of the third part; the 
ſaid Count and Counteſs Dengenfelt, in conſideration gf 
42, 500 J. conveyed their moiety of the ſaid annuity of 4,000/, 
to the ſaid truſtees, and thereby covenanted to levy a fine, &e 
ſubject to the truſts therein mentioned, namely, as to part there. 
of, for the purpoſe of ſelling the ſame to pay two ſums of 18, ooo. 
and 20,000 i. part of the ſaid purchaſe-money ; and as to the 
reſidue of the ſaid moiety, ſubject to the appointment of the 
Counteſs of Holderneſſs. {the Counteſs of Holderneſſe (then 
Counteſs F7?22walter) by will, appointed that the truſtees ſhould 
ſtand ſeiſed and poſſeſſed of the ſaid annuity of 2,000 J. remain- 
ing unfold, and the moiety of the 100,000 J. upon payment 
whereof the ſame was redeemable, and all benefit thereof, upon 
truſt, to pay the ſame to Earl Fi72walter for life; and after his 
death, to pay thereout to Robert (the late) Earl Holdern'/s, 
her ſon, for his life, the annual ſum of 500/. and after his 


death, to pay the ſaid annuity to the firſt, and all and every 


the ſon and ſons of her faid ſon the ſaid Earl of olderneſſ 
and the heirs-raale of their bodies ſucceſſively ; and in default 
of ſuch iſſue, to her ſaid ſon, and the heirs of his body, with 
ſuch remainders over, or reverſionary intereſts as therein were 
mentioned; and after the deceaſe of the ſaid Earl of Fit 
walter, to pay, out of the ſaid annuity of 2,000/. and of the 
intereſt of the {aid moiety of 100,000 J. unto her daughter, the 
Counteſs of Ancram, for her life, the further annuity or yearly 
ſum of 500/7. for her ſeparate uſe ; and after the death of her 


{aid daughter, upon ſuch traits as were therein mentioned : and 


alſo in truſt, to pay the reſidue of the ſaid 2, 00 J. and of the 
intereſt of the ſaid moiety of 100,000 J. to all and every the 
children of her the ſaid Counteſs of Holdernefſe (then Fitz1waller) 
by the ſaid Earl of Fizwwalter ; and in default of ſuch iſſue, in 
truſt for the ſaid Robert Earl of Holderneſſe, for his life; and 
upon his deceaſe, to pay the tame to the firſt, and all and every 
the ſon and ſons of her ſaid ſon, and the heirs-male of their 
bodies ſucceſſively; and in default of ſuch iſſue, to the ſaid 
Earl of Holderneſſe and the heirs of his body. — The te ſtatrix 
died in 1751, leaving no iſſue by Earl Fitzwalter, but leaving 
iſſue by Lord Holderneſſe her firſt huſband, the late Earl of 


Holder neſſe, | 


E JT WY — 88 


IN THE COURT or CHANCERY. 
*7:Iderneſſe, and the Counteſs of Aucram (afterwards Marchio- 1784. 


neſs of Lothian) her two only children. — 
| FolnDee- 

. Rs NES+E 

The plaintiff having become entitied to a ſeparate fortune, ay 
| AN MARK-· 


ſubſequent to her marriage with the late Earl of Zolderneſſe, lent zu. 
him the ſum of 8, ooo /. and, as a ſecurity for the re-payment 

thereof to the Counteſs, he executed a bond to the ſaid 7/56- L* 380] 
rough Woodcock. By indenture of aſſignment, dated in February 
1778, made between the ſaid Earl of Holderneſſe, and the ſaid 

Elborough Woodcech, for the purpole of effectually barring and ex- 
tinguiſhing all ſuch eſtates, and intereſts in poſſeſſion, reverſion 

and remainder, limited by the ſaid Counteſs Fitzwalter, in the 

{aid firſt mentioned annuity of 5007. and in the reſidue of the 

{aid annuity of 2,000 J. and for veſting in the ſaid Elbororgh 

Woodcock the abſolute property therein, upon the truſts there- 

in mentioned; he aſſigned the ſaid annuity of 5007. part of the 

ſaid annuity of 2,000 J. bequeathed to him for his life, by the 

{aid Counteſs of Fitzwalter's will, and the reſidue of the ſaid 

annuity of 2,000 J. ſubject to the appointment of him the {aid 

Earl. 


The ſaid Earl of Holderneſſe by will 1778, charged his perſonal 
eſtate with the payment of his debts, except the debt of 8,000 /. 
ſecured by the ſaid bond, and thereby directed that the ſaid annuity 
payable from the Poſt-office, ſhould be charged with the payment ef 
the ſaid debt of 8,000 l. and intereſt, in caſe and exoneration of all 
other his effes real and perſonal; and he deviſed all the reſt and 
reſidue of his freehold, copyhold, and leaſehold eſtates to his 
daughter Baroneſs Conyers, (then Marchioneſs of Carmarthen, for 
life, without impeachment of waſte ; remainder to Elborough 
Woodcock, to preſerve, &c. remainder to the Marquis of Carmar- 
then for life; remainder to Elborough Woodcock to preſerve, &c. 
remainder to Lord Danby, (the Marquis's eldeſt ſon) for life ; re- 
mainder to Elborough Woodcock, c. with remainder to the firſt 
and all and every other the ſon and ſons of the ſaid Lord Danby 
ſucceſſively in tail-male, with the like remainders to the two other 
children of the ſaid marriage. And after reciting the ſaid deed 
of alignment, 1778, he directed that Elborough Woodcock ſhould 
ſtand poſſeſſed of the ſaid annuity of 500 l. and of the reſidue of 
tbe annuity of 2,000 l. and of all monies which ſhould at any time 
ariſe from the redemption thereof, in truſt in the firſt place, for the 
Vol. I. 5 1I raiſing 
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1784. raiſing of the ſaid ſum of 80001. and ſubject thereto in truſt f 
lab perſon, and perſons, and for ſuch, and the ſame intents and pur. 
* poſes, as he had by. his will devi viſed his real eſtates and he appointed 

agoint the plaintiff reſiduary legatee and executrix, together with the 

Carats Marquis of Carmarthen, and Elborough Woodcock executors of hi 

faid will, —The teſtator died 1778, without altering his ſaid 
7381 will, leaving the plaintiff, his widow and relic, and the faid 
Baroneſs Conyers, his only child. 


The object of the bill was to have this ſum of 8, ooo J. raiſe! 
and paid out of the annuity. | 


The defendants inſiſted that the ſaid 4,000 J. annuity, was only 
to be deemed an intereſt of the 106,000 /. and that the ſaid ſum 
of 100,000 J. being by the grant and letters patent, ſtipulated and 
directed to be laid out in the purchaſe of land, the ſame ought 
to be conſidered as land; and that che aſſignment of 1778, 
could not operate, ſo as to bar the entail directed by the letters 
patent; and that the ſame did not paſs, nor was well charged 
by the teſtator's will, with the payment of the ſaid debt of 
8, ooo . and that the ſaid annuity upon the death of the ſaid 
Earl, defcended and became veited in Baroneſs Conyers, as the 
heir of the body of the ſaid Earl her father, or as one of the heirs 
of the body of the ſaid Maynbart Duke of Schomberg, and Lein 

| | ſter, free from any incumbrance whatever. 


Mr. Attorney General, and Mr. Batt for the plaintiff, —con- 
tended, that this property was to be conſidered as an afinuiry, 
and that the caſe of Stafford v. Buckley, 2 Vezey, 17 and the 

principles there laid down, were analogous to the preſent caſe— 
That although ft was granted as an annuity, payable till the 
ſum of 100,000 J. ſhould be paid, tc. yet there was no time 
pointed out, or any means inferted in the grant for compelling 
the payment of the ſaid principal fam. This is clearly an an- 
nuity according to Lord Cole's an, Co. Lit. 20 2, and not 
ail the ſbatute de donis. 


Mr. Price, Mr. Harding, and Mr. Stainſby for defendants 
inſiſted, that it was meant, as uν,ô to be laid out in land, and 
that this caſe differed from Si, v. Buckley, for that het? 
the objef was land: that it was merely a temporary proviſion, 

till chat object could take place, which was not the caſe in 
realty: 


IN Tus COURT or CHANCERY, 


Frealty : that this by no means ſavoured of the realty, as it war 
mere annuity, payable out of the preſent fund,—and as to the 
compulſion of payment, that might be effected by petition to 
the King in council. An inheritable annuity is to be deemed as 
land, and equally .entailable with it, as in Diſber v. Diſber, 1 
ns. 204. | 


Lord Chancellor, —My notion of the nature of this fund 
is, that it was the grant of” an annuity, and muſt conſequently be 
conſidered in all its views, as the mere grant of an annuity ; for, 
though, a right of redemption is reſerved to the crown, and 
though in reſerving that right of redemption, the crown hath 
ſhaped this grant of 100,000 J. ſo as, when paid, it ſhould be 
land and not money, yet it 18 ſuch a power, as the crown may, 


or may not act upon, and conſequently muft be deemed a grant of 


on annuity, perpetual. in its nature.——Notwithſtanding ſuch a power 
vas reſerved, at the pleaſure of the crown, the parties had a right 
to treat it as an annuity : and this court will not keep up the ob- 
jection (of its being land) in contemplation from century to cen- 
tury, becauſe of the poſſibility of ſubſtituting the money in the 
place of the annuity : an object which might not happen in cen- 
turies after this. The court will not operate upon this property 


as money directed to be laid out in land. My opinion is that 


the vendors of the moiety would be obliged to accept of the money, 
but it would be diſcharged from the incumbrances; becauſe in- 
cumbrances cannot affect this property ſo as to render it unalien- 
able. The firſt queſtion raiſed has been, whether the family of 
Holderneſſe have any intereſt in the moiety they purchaſed : and 
that queſtion is founded upon a notion, that another family, which 
had an intereſt many years ſince, and had accepted of the ſum 
of 42,500 /. for it ſixty-five years ago, have now a right to inſiſt 
they ſhall avail themſelves of that point, and inſiſt upon the an- 
nuity: — an annuity that does not favour of lands, and being merely 
perſonal was capable of being conveyed with or without a fine; 
and the conveyance effectual. The main queſtion is, whether 
the Earl of Holderneſſe has ſufficiently diſpoſed of this property. 
Conſider what the limitations are: as to the 500 J. part of the 
annuity, his Lordſhip was tenant in tail, remainder to a ſtranger, 


with remainder in fee to himſelf; as to the 1, 00 J. the reſidue | 


of the annuity, he was tenant in tail, with the immediate re- 
mainder, in fee, to himſelf: thus poſſeſſed of it, his Lordſhip 
4 conveyed 
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*conveyed it to the defendant Woodcock, I do not conſider why 
would be the nature of the nm e nt to Woodcock, if it were ty J. 
talen as money to be laid out in land, though I am clear, that in 
regard to the 1, oo0 J. his Lordihip had the abſolute dominion 
over it, having the immediate remainder in fee; but as to the 
5007. I am equally clear, the other way, becauſe of the interme. 
diate remainder. To conſider it merely as an annuity, the con- 
veyance to Woodcock was proper : It 16 hable to the truſt repoſed 
upon it by the will of Lord Holderneſſe, and the Maſter muſt be 


directed to raiſe, by ſale, or mortgage of the ſaid annuity, or a 


ſufficient part thereof, the ſaid ſum of 8,000 J. to be paid to the 


plaintzff with coſts of ſuit. 
Ex relations, 


wn Ts COURT or CHANCERY. 


Irmity Term 


24 Geo. 3. 1784. 


KIT TEAR againſt RAYNES. 


TIITTEAR, the father, being ſeiſed for life of a real 
#2 eſtate, with remainder to his ſon the plaintiff in fee, the 
father and ſon joined in a mortgage of the premiſes, to raiſe 
money, for the uſe of the father : the father afterwards became 
a bankrupt, and the mortgagee filed a bill (after the bank- 
raptcy) and obtained a decree of forecloſure, and the eſtate was 
ordered to be fold. ——The queſtion now was, whether the fon 
was entitled to be admitted to prove the value of his remainder 
in the eſtate as a debt, under the commiſſion againſt the father, 
either in his.own name, or in that of the mortgagee. 


Lord Chancellor thought he was not entitled to prove it, at all, 
as a debt under the commiſſion ; the mortgage not being paid 
oft till after the bankruptcy. 


'TREVES again} TOwWwNSHEN D. 


ILL filed by creditors againſt the ſurviving aſſignee and the 
executor of the deceaſed aſſignee, of Beale and Fenes bank- 
Tupts, to account for a large ſum of money belonging to the 
bankrupts, with intereſt :—The commiſſion iſſued, 28th May, 
1706 : Townſhend a Blackwell-hall factor, and Ruſſel were elected 
alſignees, and received the money. They made no dividend. 
Ruſſel paid the expences of the commiſſion, and died. A ſum 
Var. I. 1 
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184. of 1936/1. remained in the hands of Townſhend, which he admit, 
r 8 by his anſwer, but ſays, he has always kept an equal ſum at bis 
Terves banker's, ready to anſwer it. 


againjt 
TowRsuR ND. 


| 85 This eats was bard before the Lords Commiſſioners, 17th 
. L 3951 November laſt. 


Mr. Kenyon and Mr. Jones for the plaintiff, ſtated the ſub. 
ſtance of the bill as above, and ſaid, there was a caſe where the 
aſſignees had been ordered to pay intereſt for money ſo remain. 
ing in their hands. 


Mr. Madecks, and Mr. Scott, for the defendants, ſaid, the 
management of the buſineſs had been intruſted to Carter, the 
ſolicitor to the commiſſion, who died, and his papers were ſold as 
waſte-paper ; and that here the aſſignees had not made intereſt of 
the money, and therefore ought not to account for it ; that 
the money had always lain at the banker's, ready to make a 
dividend when called upon. No part of the money was laid 

cout in the funds, nor was it any part of the truſt of the aſſig- 
Tees, ſo to do. 


22 — 


Lord Loughborough.—Ruſſel paid the cofts of the commiſſion, 
and all he received was only two ſums, being dividends under 
other commiſſions. The other has paid nothing.-——lr is the 

duty of the aſſignees to apply to the commiſſioners, to make 
a a dividend. They are bound to make it within a certain time, 
but the preciſe time muſt reſt with them.— The Court will {ct 
their eye againſt ſuch a delay as this. —If this was to be allow- 
ed, the office of aſſignee will be canvaſſed for: it would coun- 
teract the whole intent of the bankrupt laws. — This is the 
groſſeſt caſe poſſible; the aſſignee was fo negligent he neva 

called upon the clerk of the commitiien (who lived nine years 
after the commiſſion) for the papers, ſo that the proccec- 
ings are loſt, and the expence of a ſuit incurred by his negl:- 
cence : It is a fraudulent neglect of the duty he had under- 
taken as aſſignee. The money of a merchant at his banker's doe: 
not lie ile, it is part of his ſtock in trade.— This is the caſe 
as to Townſhend: 1936 J. is kept from 1766. under a truſt that 


+ They did not name this caſe, but it was a petition, Ex parte Ellington in the matt“ 0! 
 Tid/awel!, heard at the {1:tings iter Tr. nig, 1783, cited ate 275. 


4. he 
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#he ſhould not keep it. Therefore he muſt account for that ſum 
| and intereſt at the rate of five per cent. and pay all the coſts of 
+his ſuit, and of the ſubſequent enquiry. 


The defendant thinking himſelf agrieved by this decree, par- 
ticularly by the rate of intereſt, petitioned for a re-hearing, which 
came on before the Lord Chancellor 1n this term. 


Mr. Madocks, Mr. Scott, and Mr. Bicknell for the petitioner, 
Mr. Attorney General and Mr. Jones for the plaintiffs. 


Lord Chancellor, — The only doubt I have is, as to the rate 
of intereſt ; four per cent. is the intereſt uſually given by the 
Court, and it is never to be exceeded but in a ſpecial cafe, I 
think the plaintiffs have eſtabliſhed the fact, that this money 
was uſed by the defendant in his trade; and I want to know the 
fact whether in that trade five per cent. is made of the money 
employed, for I cannot give four per cert. intereſt for money of 
which five per cent. has been made. Lord Chancellor of- 
fered the defendant's counſel a reference to the Maſter, to enquire 
whether five per cent. would be made of money employed in the 


trade of a Blacbæwell- ball factor, and, upon that being dechned, 
affirmed the decree. 


+ Jide Forbes v. Roſs, wel. 2. p. 430. 


— „ 


The Attorney GENERAL againſ/ CRlISIN. 


T* HE teſtatrix having given by her will ſeveral annuities, 
then gave, after the deceaſe of the annuitants, 50 J. each to 

the children of D. Riviere :—D. Riviere had then ſeven children, 
ix of whom died in the life-time of the furviving annuitant. 
He had alſo a daughter born after the death of the teltatrix, but 
in the life-time of the ſurviving annuitant. Two queſtions were 
rated, 1ſt, Whether any intereſt veſted in the fix children who 
died in the life-time of the annuitants.—Againlt this was cited 


Norris v. Huthwaite, (arte 182. note.) 2d. Whether the child 
born after the will ſhould take. 


The Lord Chancellor decreed that they were veſted legacies, 
and that the after-born child mult be let in to take. 
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proper allowance to the parents for the maintenance of the chil- 


CASES ARGUED AND DETERMINED 


*Hucryrts again} Hucunrs. 


/ Soba MAS CHAMBERLATN, Eſq; by will dated 

the 22d of Fuly, 1779, veſted his eſtates in truſtees, to pay 
certain annuities and ſubject thereto to pay the © reſt and reſidue 
of the rents and profits, dividends and intereſt, for and toward; 
the maintenance and education of all and every the children of 
his three daughters, (excepting ſuch of his grand-ſons as ſhould 
be in poſſeſſion of real eſtates before deviſed) ſhare and ſhare 
alike, until the youngeſt of his ſaid grand-children ſhould attain 
his or her .age of twenty-one years,” —and in caſe of the death 
of any of his grand-children, (before the youngeſt ſhould have 
attained the age of twenty-one years,) who ſhould have married 
and have iſſue, that the child or children, ſhould be entitled to 
the ſhare of the parent ſo dying. 


Upon the hearing of the cauſe, the Lord Chancellor refuſed to 
direct the Maſter to conſider of a proper allowance for the main- 
tenance of the younger children of the teſtator's daughters; 
holding the reſidue of the rents, &c. to be an accumulating 
fund, for the benefit of the children, and to be paid to them 
when the eſtates became diviſible; and that, until it appeared 
that the parents were incapable of maintaining the children, he 
could not order any part of the rents, &c. of the eſtates to be 
ſo applied. 


Mr. Attorney General and Mr. Holliſt, now moved, on the part 
of the defendants, that the minutes of the decree ſhould be 
amended by inſerting a reference to the Maſter to conſider of a 


dren.— They tated that Dr. Kennedy, the huſband of one of the 
daughters, had by her ſeven children, whom, though without 
an allowance, he might ſupport agreably to his own rankt, he 
could not in proportion to the additional fortunes derived from 
the teſtator. That the rule was, that wherever a maintenance 
was given by the will, the child ſhould have it, and they cited 
a caſe where the direction was, that a ſum for maintenance 
ſhould be paid to the father; and rhe preſent Lord Chance 
ordered a future maintenance to be allowed, and upon further 

| application 
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application ordered a ſum to be paid for the maintenance of 
the children, prior to the firſt application. 


„The Lord Chancellor ſaid the practice was to refer it to the 
Maſter to enquire whether the parents were of ability to main- 
tain the children; if not, then to report what would be a pro- 
per maintenance, and this practice did not vary where a main- 
tenance was directly given by the will, unleſs in caſes where it 
was given to the father, under which circumſtances it was a le- 
racy to him, —His lordſhip referred it to the Maſter to enquire 


into the ability of the parents to maintain the children: and 
afterwards upon petition, ſums were ordered to be allowed for 


that purpoſe to Dr. Kennedy, who was reported not of ability to 
maintain his children ; but although the Maſter made the allow- 


1784. 


Hvucnes 


againſt 
HuGurss. 
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ance from the date of the decree, the Lord Chancellor confined 


it to the date of the report. 


SAWYER again/} DOWYER. 


R. PRICE moved to ſuppreſs depoſitions, becauſe they 

1 had been taken before the Maſter upon the ſame matter 

upon which the witneſs had been examined in chief, without 
a ſpecial order for the re-examination. 


The Lord Chancellor, —A witneſs is not to be re-examined be- 
fore a Maſter, upon the ſame interrogatory, upon which he has 
been examined in chief; yet, I ſhould have thought upon a ſub- 
ſtantially different interrogatory he might: but I find it cannot 
be done without leave; this was laid down in Browning v. 


Barker in 1774, by the Chancellor and Maſter of the Rolls. If 


the interrogatory miſlead the witneſs out of the matter in iſſue, 
the interrogatory muſt be ſuppreſſed and the depoſition falls with 
it. As to other matters, you may except before the Maſter; but 
it appears, the examination, if to the ſame matter, muſt be by 


Witneſs not 
to be re- 
examined be- 
fore a Maſter 
to the ſame 
matter to 
which he has 
been examin- 
ed in chief, 
but by order. 


order, otherwiſe it is practiſing upon the witneſs. Pra#. Reg. 


in Ch, 165. ; 
| | MorloN GRAN TED. 


+ In Vaurhan v. Lloyd, 1 February 1787, it was held, that witneſſes examined before 


hearing, cannot be examined upon a commillion afterwards without leave. | 
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1784. 
Ly wo 
MawsR geinſt MawE x. 
Fs OE AD AY HIS was a bill of forecloſure : The defendant had been 
2 ſerved with a /ubp2na, but had never appeared, and the 


appear under | 
5 Ge. 2.c. Plaintiff had proceeded to attachment and ſequeſtration, The 


ia — defendant not being found on any of theſe proceſſes, and the f. 
9 nary queſtrators having returned that he had no real or perſona] 
" Feſlatez a motion was made that he might be ordered to appear 

[*389]. upon a day certain, and the order inſerted in the London Casei, 
and otherwife publifhed as directed by the 5 Geo. 2. c. 25. to the 

end that the bill might be taken pro confz/o under that act, not- 
withſtanding he had been ſerved with a /abpzna, and had ab- 


ſconded fince. Motion granted, 


8 Rips againſt MorRisoN, and Others. 
Inn Hall, 


3 NICHOLAS To R E, of Linen in the county of Ken, 
Two legacies, made his will dated the 16th of November, 1763, duly at- 


—— —3 teſted to paſs real eſtate, and, thereby, ordered his real eſtates (con- 


— — —— fiſting of gavel-kind lands, ) to be ſold by his executors, and the 


one by the money applied in aid of his perſonal eſtate, He then gave ſeve- 
—_— legacies, and among the reſt to Nicholas and Mary Layton, the 


ther by a co- 


dicil, the le- children of his nephew J/aac Layton 5001. each. He made 
22 Morriſon and Plumley, two of the defendants, his executors, and 
. the plaintiffs and the other defendants are his heirs at law, next 
of kin, and reſiduary legatees.— By a codicil, written under his 

will, dated 1781, he gave to T. Afhby 20 l. and to © Nicholas 

Layton, that I put apprentice to a grocer, near Cr:pplegate, 5ool. 

This Nicholas Layton, mentioned in the codicil, is the fame NMocbe- 

las Layton to whom 500 J. was given by the will. The bill prayed 

(among other things) that Nicholas ſhould be decreed to be em 

titled to only one of the ſums of 500/. and he by his anfwer 


claimed both the ſums. 


It was argued the 7th of May laſt, for the plaintiff, that tae 
ſums being equal, the legacy in the codicil was a mere repetition 
of the bequeſt in the will, and all the parties being in equal re- 


lationſhip to the teſtator, he meant them equal bountics : that 
3 | the 


in THE COURT or CHANCERY, 


the rule was, that when the ſame preciſe ſum is given in the will 

and codicil, it is mere repetition not duphcation, the Duke of 
&, Alban's v. Beauclerk, 2 Atkyns, 636.—To this it was anſwered, 

on the part of Nicholas Layton the legatee, that the caſe of the 

Duke of St. Alban's v. Beauclerk ſtood upon the particular circum- 

ſtances; the will reſerved the power to make a codicil, fo that 

the will and the codicil became one act. Svinburne in the paſ- 
ſage there cited (part 7. c. 20. fol. edit. 526.) ſays that the will 

and codicil are diſtin inſtruments, and that a legacy given in 

each is accumulative, and it was ſo determined in Hooley v. Hat- 

ton, before Lord Bathurfl, Hil. 1773.—The cauſe ſtood over from 

time to time, and this day the Lord Chancellor gave judgment. 

The reporter was abſent, but has been favoured with the follow- 

ing note of what paſſed. 


Lord Chancellor There is no occaſion for any further argu- 
ment as to the point in this cauſe, for I take the rule to be eſta» 
bliſhed : a doubt however has ariſen, as to a diſtinction taken 
between this and the caſe reported. 


The caſe of * Zooley v. Hatton was examined with abundant 
care, and it is unneceſlary to repeat the caſes again, after reading 
re | | _ the 


* As the preſent caſe was determined upon that of Hooley v. Hatton, and a particular re- 


ference made to it by the Lord Chance/lor, and eſpecially to the opinion of Mr. Juſtice Mien, 


it was thought proper to add the following note of it, taken by the preſent reporter, at 
large: 


The Lady 1/abel/a Finch by her will, bearing date the zoth of Auguſt, 1768, gave to Ly- 
dia Hooley her woman the plaintiff, a legacy of 500/. The will was executed in the pre- 
ſence of two witneſſes. By a codicil, ſhe gave Lydia Heoo/ey 601. to be paid her; ſhe after- 
wards made a ſecond codicil, dated the 28th of O,. 1769, in theſe words,“ I add this co- 


dicil to my will, I give Lydia Hooley 1,000 /.”—this was in her own hand writing, but not 
executed before witneſſes. 


The plaintiff filed her bill for the ſaid legacies and annuity. The queſtion was, whether 
the laſt legacy alone paſſed, or the legatee ſhould have both the 1,000, and the 500 /. The 
Maſter of the Rolls had decreed both to the plaintiff, and defendant appealed to the Clan. 
cellor, who was aſſiſted by the Lord Chief Baron Sythe, and Mr. Juſtice Agon. 


This cafe, after having been argued very much at large, ſtood over till Z;lary Term, 
when the court gave judgment, 


Mr. Juſtice A don. 


K There is in this caſe no internal evidence, thereſore we muſt refer to the genera! rule of 
R W. 


The 
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CASES 


the very able opinion of Mr. Juſtice Aon, which contains the 
whole doctrine of the law upon the ſubject. The rule there 


laid 


ARGUED AND DETERMINED 


The counſel! applied the rules laid down in the caſe of Beauclerk v. the Duke of St. 4; 
ban's. It is evident thoſe rules are not general, but go on the particular circumſtances of 


that caſe. It was contended there, that the fourth codicil was to ſtand in the room of the 


firſt. 


There are four caſes of double legacies : 


Firſt, where the ſame ſpecific thing is given twice,——Cyjacirs takes a diſtinction between 
the ſame res and the ſame quantity. In the firſt caſe, it can take place but once, at gage 
guantitas ſeepius præſari poteſt Digeſt L. 22. T. 3. L. 12. Cuj. op. t. 4. 381, 382. 

—Seccndly, where the like quantity 1s given twice.— Lord Hardwicke (in Beauclerb . 
the Duke of St. Aban's) alluding to the particular circumſtances of the caſe, laid down 
one only ſhould be taken unleſs an intention appeared to the contrary.— Digeſt, 34. 7. 4. 
L. 9.—but nothing can be collected from hence, as the title of the Digeſt mult be attended 
to, which expreſsly ſays animo adimendi.— Godolphin's Orphans Legacy, Pt. 3. c. 26. 6 46. 


w—Fwinburne, 526. 530. (ed. 1728) - where 100 J. and 100/. legatee intitled to 


both. The doctrine from repetition of two equal ſums, in one will, being bad, and, in a will 
and codicil, being good, attributing the former to forgetfulneſs, is ſtrange. The caſe of 
the Slaves, Dig. 34. T 1. L. 18. and that in 2. D'Agugſſeau pleading the firſt, page 21, 
are upon entirely different priaciples. It would be ſtrange to ſuppoſe Lord Hardwick 
applied this as a general rule, which would be inconſiſtent with his recognizing (as he did 
expreſsly,) the authority of Swinburne, 526, 530, but ſaid, that the caſe before hin 
was different, from the internal evidence. 


In regard to the caſes in the Roman law—firſt, where equal ſums are given in two diſtind 
writings, both ſhall paſs by the Reman law, and the deciſions of this court are agreeable 
thereto, —Dizeſt, 22. T. 3. /.12. and Gothofred's note in diverſis Scrifturis.— Digeſt, 30. 7. 
1. JI. 34. in eddem Scriptura —Cujacius, 4. 381. ditinguiſhes between a corpus and quantity, 
Poet on the 31 and 32. Digeſt, Godolphin, pt. 3. c. 26. & 46—Swinburne, 526,—Ricard 
trails des donations. —Wallop v. Hewwit, 2 Ch. R. n0.—Newport v. Kinnaſten, Finch, 294.— 
Menochius de præſump. I. 4.—2 Ch. Rep. 5 8. 


3dly, As to a leſs ſum in the latter deed, as 100 J. by will and 5301. by the codicil, the 
legatee ſhall take both, Godoiph. pt. 3. c. 25. 19.—Rydout v. Payne, —Ch, Ca. 301. 


4thly, As to a larger ſum after a leſs, Ricard 421, folio edition ſays, where they are in 
the ſame inſtrument, the two ſums are not blended, but the legatee has two legacies ; and 
the heir muſt ſhew that the one was meant to be blended with the other, the preſump- 
tion being in favour of what is written. Myndham v. Wyndham, —Pit v. Pigeon. — Maler. 
v. Maſters. | 


The law ſeems to be, and the authorities only go to prove the legacy not to be double 


where it is given for the ſame cauſe in the ſame act, and tetidem verbis, or only with {mal;} 


difference; but where in different writings there is a bequeſt of equal, greater, or leſs ſums, it 
is an augmentation, and therefore Lydia Hooley is entitled to both the ſums of 500 /. and 
1, 001. | | 
Lord Chief Baron Smythe,—l am clearly of the ſame opinion, and there fore ſhall be very 
ſhort, | 


The intention is the cleareſt rule, but it is admitted, on all hands, here is no internal evi 
dence, we therefore muſt refer to the rule of law, — The rule of law is different with rel- 
pect to a corpus and to quantities. 5 

On the other ſide was quoted the mayor of London v. Ruſel, Finch 290. where the word: 
were ſatisfied by ſome goods, In the Duke of §/. Alan's v. Miſs Beauclert, the la 
codicil was evidently the ſame as the firſt, 


Lord 


mim Tu COURT or CHANCERY, 


hid down ſeems to be this, that where a teſtator gives a legacy 
"by 


Lord Chancellor. It would be ſufficient for me to ſay, I am of the ſame opinion, if Mr, 
Juſtice Aon had not referred to me with reſpect to ſome of the caſes. 


By the civil law, where two pecuniary legacies were given by the ſame will, the legatee 
muſt prove it was to be doubled; but where the two bequeſts are in different writings there 
the preſumption ſhall be in favour of the legatee. 


No argument can be drawn, in the preſent caſe, from internal evidence, we muſt there» 
fore refer to the rule of the civil law. 


In the caſe of the Duke of St. Alban's v. Beanclerk, Lord Hardwicke laid down the 
rule as applicable to that caſe, and not as a general rale.-——* This queſtion (ſaid Lord 
« Hardeicke) divides itſelf into different parts,” 


] am of opinion, that upon the 
«+ reaſon of the thing, and according to the beſt writers, theſe legacies being in different 
« writings will make no difference, in this caſe.” Neither was it put upon being one 
inſlrument, certainly they are different.—“ And as the will and codicil make but one 
« will.” Lord Hardwicke quoted Gethofred, immo heres friorem probare inanem eſſe non 


tenetur ; but did not ſpeak of proving both will and codicil, as he is repreſented to do in 


the report. Then, Lord Hardwicite conſidered the internal evidence, and added, 


« by the power reſerved in her will, ſhe has ſhewn her intent to make them one inſtru- 
ment“; which words are omitted in the report. 


Lord Hardwwicke probably thought that Sir To/eph Tekyl, in Maſters v. Maſters, gave 
two reaſons, where he ſeems to give only one: I will hazard a conjecture upon the point- 
ing of the report, 1 P. Mut. 424. the ſemicolon in the paſſage “ ſhould ror be taken 
% as a ſatisfadion unleſs ſo expreſſed; that it was, Fc.” was wrong placed, and ſhould 
be after the words, —** that it was,“ by which means the paſſage would Rand, * ſhould 
* not be taken as a ſatisfaction, unleſs ſo expreſſed that it was; as if both legacies had been 


given by the ſame will, He.“ This caſe, therefore, is an authority in point, be- 
cauſe there are two diſtin gs: 


So in Wallep v. Hewit, 2 Ch. Rep. 37. The Regiſter's book ſhews that the caſe went 
upon the general doctrine of the civil law, and not on any internal evidence. 


His Lordſhip further cited Nyndbam v. Wyndham, —Maſter of Chri//”s Hoſpital (alias 
Mavor of Londen) againit Rufjcl,— Newport v. Kinnaſton, Pit v. Pigeon, —3 Huber Pra- 
k:Q.cnes Leg. Civ. 122, and Stirling's caſe, (in Scotland) 2 Fountainball, 231.—and 


concluded with laying, I have therefore the ſatis faction to think, we — Lord Hard- 
Wicke's opinion. 


The decree of the Matter of the Rolls affirmed. 


This caſe of Fooley v. Hatton was alſo relied upon by the Maſter of the Rolls, 
(Sir Lloyd Kenyon, ) in deciding the caſe of Foy v. Fey, iſt February, 1785, where Sidney 
Hollis Foy by his will, 26th May, 1782, gave, among other legacies, to Jobs Hopley 
Senn han, 1g; 100. and to Newman Knowles, Eiq; 100. The teſtator afterwards, by a 
coauetl, 10th December, 1783, gave to Mr. S. . 1007. and to Mr. Knewles 91 and 
his Howor decreed both ſums to be paid to the legatees. 


In this caſe alſo, there were three legacies given in the will and codicils to Dr. John ebb, 
and his Honor thought him intitled to them all ; but he refuſed to take more than one. 


nes 


——_—$ 


* The "MD" Chancellor read the words . with inverted commas ** Lord Hard- 


Wicke's original note. 
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though, under the circumſtances of thoſe caſes, the legacies were not held to be accumu- 
lative. 


CASES AreGuren AND De TERMINgEy 


by a codicit as well as by a will, whether it be more, lf, 


equal, to the ſame perſon who is a /egatee in the will, ſpeaking 


impliciter, it is an accumulation; and it is incumbent upon the 


executor to produce evidence to the contrary, if he Conteſts ſuch 
accumulation: On the other hand; the rule of excl:/7on has gone 
* pon very ſlight grounds, according to former authorities. The 
common caſe where the legacies have not been held to be accu. 
mulative is where the ſame corpus (according to the Digelt) is 
given ice to the fame perſon, the ſecond legacy ni operatur, 


becauſe it cannot be given more than ome. Where the ſame 


quantity has been given, and the ſame cauſe, or no additional 
reaſon aſſigned for a repetition of the gift, the Court has in- 
ferred the teſtator's intention to be the ſame, and rejected the 
accumulation : but where the ſame quantity is given, with any 
additional cauſe aſſigned for it, or any implication to ſhew, that 
the teſtator meant that the ſame thing, primd facie, ſhould accu- 
mulate, the Court has decided in favour of the accumulalion. In 
the preſent caſe, it happens, that an additional cafe, or mark of 


favour, has been mentioned in the codicil, which proves that the 


teſtator meant and intended an accumwulative legacy. Conſidering 
the flight znferences made in former caſes, (and which J mutt 
own, have tended to throw property into jeopardy and uncer- 
tainty,) ſuch an inference as ariſes in this caſe is ſufficient to 
turn it the other way, and to induce the Court to ſay, that it 
operates as an accumulation, In the will, the legacy of 500!. is 
given to Nicholas Layton (the teſtator enumerating him among the 
other children of Iſaac Layton) upon the general conſideration of fa- 
vour which the teſtator bore towards the family: the other . 
gacy of 5ool. in the codicil is given with this additional mode of di- 


ſcriptiom adjoined to it To Nicholas Layton the child, whom | 


have put out an apprentice” which circumſtance marks the lega- 
tee as a peculiar object of favour, and, conſequently, ſuch an in- 
ference of the teſtator's intention as to induce the Court to fay 
1 1 ik / 1 * 

it is an additional legacy. 


+ The doctrine of this caſe has been relied upon, and ſimilar deciſions made in Reay . 
Hopper, Rolls, Mich. 1785, and Jan v. Jackſon, june 23, 1788. —The principles cf it 
are alſo admitted in Cam bell v. Earl of Radnor, ante 271. and Ceote v. Boyd, 10: 2. P. 5 l. 


[> 


iN THE COURT or CHANCERY. 


BilLLiNGs again} SAN DOu. 


HE teſtator, being at Gibraltar, made his will, contain- 

ing the following bequeſts: © I give to my ſiſter Sarah 
« Sandom the ſum of 1,000/7. and, in caſe of her demiſe, I give 
t James Billings the ( plaintiff) 800/. and to John Billings 
« 2001.” He then gave ſeveral pecuniary legacies, and went on; 
« And I give unto my fiſter, whom I leave my ſole executrix, 
« whatever goods and chattels, or money, which may be due 
« tg me at the time of my death, to be diſpoſed of as ſhe 
« ſhall think proper.” The plaintiff filed this bill againſt the 
ſiſter, to have his intereſt in the 8004. ſecured to him after her 
deceaſe. The queſtion aroſe upon the words of the will, in 
caſe of her demiſe ; whether they meant her death generally, or 
her dying in the life of the teſtator.—For the plaintiff, the firſt 
conſtruction was inſiſted upon, and ſupported by the reſiduary 
deviſe, which his counſel argued was inconſiſtent with the 
idea of her dying in the life-time of the teſtator. He there- 
fore intended her to have the uſe of the 1000/. during her life, 
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and then to divide it between the plaintiff and John Billinge, 


in the proportions in the will. —— For the defendants, it was 
inſiſted that the penning of the deviſe aroſe from a doubt in the 
mind of the teſtator, whether his ſiſter was, or was not alive: 
on the contingency that the might have died during his ab- 
ſence, he meant to divide the 1000/7. between Fames and Jobn 
Pillings, but not if the was alive. The words were clearly 
contingent, and could not mean a general dying.—As to the ar- 


gument from the reſidue, he did not know that, in caſe of her 
being dead, the legacy would lapſe. 


Lord Chancellor ſaid, according to the beſt conſtruction he 
could put, the teſtator meant to give a ſhare of his bounty to 
his ſiſter, and alſo to the others: tne word 


therefore, that ſhe ſhould have it for lite 


9 


1d implied this; 
and then they ſhould 
take it. As to the reſiduary deviſe, he meant, ſhe thould take 
that unfettered, at her own diipoſal, but the other fettered by 


tbe gift over, —His Lordihip decreed the money to be paid 


into the Bank, the ſiſter to receive the dividends for lite, and 


after her deceaſe the principal to be divided, in the proportions 
directed in the will. 


Lord 


1784. 
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CASES ArGurDd AND DETERMINEy 


Lord HincuinBROKE gain SEYMOUR, 


Y ſettlement on the marriage of the plaintiff with Lad 
' Elizabeth M. ontagu, daughter of the late Earl of Halifax, 
certain lands were ſettled in truſt, for Lord Halifax for life, re- 
mainder to plaintiff for life, remainder to truſtees for a term, 
with other uſual remainders. I he truſts of the term were, & that 


« in caſe there ſhould be any children of the plaintiff, by Lady 


« F/izabeth, the truſtees ſhould, either in the life-time of the 
„ plaintifl, if he ſhould ſo direct, and the Earl of Halifax ſhould 
cc be then dead, or elſe, after the deceaſe of the ſurvivor of 
« them, the plaintiffs and the ſaid Earl, by mortgage, ſale, or 
other diſpoſition of the lands, raiſe ſuch ſums of money for 
the portions of the child or children of the marriage (except an 
« eldeſt ſon) as therein after mentioned; that is to ſay, if but 
one younger child the ſum of 10,000/. to be paid a! ſuch 


times (the ſaid Earl being then dead) as the plaintiff ſhould, by 


« any deed atteſted as therein mentioned, or by will ap- 


point.“ 


The iſſue of the marriage were one ſon, and one daughter 
Carolina-Maria., Lord Halifax died in 1771, and Lady Hinchin- 
broke being alſo dead, in 1781, Lord Hinchinbroke, by deed 
duly executed under the power, directed the truſtecs to raiſe the 
10,000 J. immediately; the daughter being fourteen years old. 
—She died in 1782, and the plaintiff, as adminiſtrator to her, 
filed this bill againſt the truſtees to have the 10,000 J. raiſed 
for his own ule. 


Lord Chancellor, —The meaning of a charge for children is 
that it ſhall take place when it ſhall be wanted. It is contrary 
to the nature of ſuch a charge to have it raiſed before that time. 


And although the power is, in this caſe, to raiſe it when the 
parent ſhall think proper, yet that 1s only to enable him to raiſe 
it in his own life, if it ſhould be neceſſary. It would have 
been very proper ſo to do upon the daughter's marriage, or for 
ſeveral other purpoſes, but this is againſt the nature of the 


Power. 


Bill diſmiſſed without coſts. 4 
| ] 


IN Tus COURT or CHANCERY. 


*Sir Jaugs LowTHER, Bart. and another. - Plaintiffs, 


The Viſcounteſs Dowager of AnDoveR, Bacor, 
Eſq. and Lady Frances his Wife, late Lady 
Frances Howar, and others. Defendants. 


HE late Earl of Suffolk being ſeiſed, by virtue of mar- 
riage-ſettlements of the premiſes which were the ſubject 
of this ſuit for life; with remainder to Lady Andover for life; 
remainder to Lady Frances Howard in fee; and having 
no ſon, but having one daughter the Lady Diana, ſince mar- 


1784 
— 


[*396] 


Lincoln's Inn 
Hall, 24th 


Jah. 


Bill for ſpe- 
cific perform- 
ance againſt 
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in poſſeſſion, 
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count being 


tied to Sir Michael Le Flemming, Bart. and being deſirous of neceſſuy of 


purchaſing the remainders expectant upon his own life, in or- 
der to ſettle the whole eſtate upon the marriage of his daughter, 
entered into a correſpondence with Lady Andover and Lady 
Frances Howard for the purchaſe of their intereſts. In the 
mean while, the marriage being about to take place, Lord Suf- 
folk covenanted with the plaintiff Sir Fames Lowwther, and ano- 
ther of the plaintifts, truſtees in the marriage-ſettlement, to en- 
deavour to purchaſe the intereſts of Lady Andover and Lady 
Frances Howard in the eſtates, and that, when purchaſed, they 
ſhould be conveyed to the uſes declared in that ſettlement. 
After the marriage of Sir Michael Le Flemming with Lady Diana, 
the terms of the purchaſe were ſettled by letter between Lord. 


Suffolk, and Lady. Andover and Lady Frances, at the ſum of 


40,000/, But before that contract was carried into execution 
the Earl died. — The truſtees in the marriage-ſettlement filed 
this bill againſt Lady Andover, Lady Frances Howard, and Mr. 
Bagot, to whom ſhe was fince married, the truſtees of their 
marriage- ſettlement, Sir Michael Le Flemming and Lady Diana, 
praying, among other things, a ſpecific performance of this 
agreement, for the purchaſe of the remainders under the for- 
mer ſettlement; and that the eſtates, ſo purchaſed, might be 


conveyed to the uſes declared in the preſent ſettlement. 


The cauſe was heard before the late Lords Commiſſioners, 
5th of Auguſt, 1783, who ordered an account to be taken of the 
perſonal eſtate of the late Earl; and that the contract between 


him and the defendants, Lady Andover and Lady Frances 
Vol. I. | 


Hows- 
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[*398] but his Lordſhip varied the decree in the *manner prayed, by 


| poſſeſſion, he {aid he doubted whether that was law; but bs 


CASES ARGUED AND DETERMINED 


*2r4, ſhould be ſpecifically carried into execution, and the eſtates 
conveyed according to the prayer of the bill, but ſpecified ng 
time for the conveyance of the eſtate and payment of the pur- 
chaſe-money. 


The defendants Lady Andover and Lady Frances Howard, 
thinking themſelves aggrieved by this omiſſion in the decree, pe- 
titioned for a re-hearing, which came on this day before the Lord 
Chancellor. i 


Mr. Ambler and Mr. Lloyd, for the defendants.—In the old 
bills for ſpecific performance, the practice was for the plaintiff 
to undertake to perform his part of the contract, although that 
practice is now diſcontinued.— The inconvenience, in this caſe, 
of no day being fixed for the payment of the money is manifeſt, 
The defendants are bound to convey, the plaintiffs not bound 
to pay till after the account taken, which may be a very long 
time hence. In the mean while they pay no intereſt, and from 
the circumſtance of Lord Sg⁴foll's being tenant for life, they con- 
tinue in poſſeſſion without payment of rent, which cannot be 
enforced, as no ejectment will he on account of the executory 
contract, which would be a ſufficient defence, as appears by a 
T caſe in Cowper. | | 


Mr. Mansfield, for the plaintiffs.—The defendants complain 
that they have not had a decree of ſuch a nature as never was 
pronounced in any cauſe whatever. The only extraordinary 
circumſtance is, that the purchaſers are in poſſeſſion; but the par- 
ties are in no ſort of riſk, the reference is going on, and has al 
ready advanced a conſiderable way. 


Lord Chancellor obſerved, as to the old practice ſtated, that it 
was very proper there ſhould be ſuch an admiſſion, but the filing 
the bill, in fact, amounted to it, and he did not remember an 
inſtance of a decree perſonally againſt a plaintiff to pay the mo- 
ney, founded upon ſuch an undertaking. With reſpect to the 
executory contract being a defence to an ejectment to recover the 


could not, on that ground, alter the practice of this court — 


+ W eakly, ex dimiſ}. Yea, Bart. v. Bucknel. Cowp, 47 3, The point in this cauſe is nov 
lib lite, in the Court of Zxcq:quer Chamber, 


ordering 


in TAT COURT or CHANCERY, 


ordering it to be referred to the Maſter to appoint a ſhort day for 
the payment of the money, and to compute ſubſequent intereſt 
till that time; and if, upon tender of a ſufficient conveyance, 
the principal money and intereſt ſhould not be then paid, the 
plaintiff's bill to be diſmiſſed (quoad hoc) with coſts. 


— — 


WooDBRIDGE again HILTON. 


ORD Cbancellor was of opinion, that where a matter in a 
cauſe had gone to a reference, the party could not except 
to the award, but it muſt come on upon further directions. 


Ex Parte MiT#ORD. 


N the bankrupt's marriage-ſettlement, there was a covenant, 
that he ſhould pay to the truſtees, to the uſes of the ſettle- 
ment, 6, ooo J. by inſtalments, viz. 1, ooo l. at the end of ſeven 
years, and 1, ooo J. per annum, afterwards, until the whole ſhould 
be paid, ſo that the ſum of 6, ooo l. ſhould be paid in twelve 
years, if the bankrupt ſhould ſo long live; if he ſhould not, 
then the whole was to be paid within one year after his deceaſe, 


if the wife or any child of the marriage ſhould be then living, 


if not, then 3, ooo J. only was to be paid. ——The huſband, un- 
der the ſettlement, took a life-intereſt in ſeveral annuities belong- 
ing to the wife, and alſo in ſome four per cent. annuities of the 
year 1780. The huſband became bankrupt juſt before the end 


of the firſt ſeven years.—This was a petition to be admitted to 


prove the 6, ooo J. as a debt under the commiſſion. For the pe- 
tition 1t was argued, that this whole debt was ſufficiently certain 
to be capable of being paid ; or if the whole was not, at leaſt 
the 1,000/. payable at ſeven years was certain, and the contin- 
gency only affected the ſubſequent inſtalments ; and alſo, that 
the 3,000 /. which was to be paid in all events, within a year 
after the huſband's death, was certain, and capable of 'a value 
to be now ſet upon it. In a caſe before *Lord Bathurſt, the truſ- 
tees were permitted to prove, although there was a contingency 
28 to the wife's ſurviving. $0 in the caſe of a bond to do ſeve- 
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CASES ARGUED AND DETERMINED 


ral things, and a breach as to one, the court would let in the 
proof of the bond. The counſel cited Pattiſon v. Bankes, 
Cowp. 540, and Ex parte Cottrel in the ſame book 742, where 
the bankruptcy happened before any payment became due, and 
the proof was ordered. ——oOn the other hand, it was argued 
that in this caſe the whole was merely contingent ; that it does 
not appear whether 6,000 J. or only 3, ooo J. will be due. If it is 
merely a contingent debt, it cannot be proved. 


Lord Chancellor ſaid, —It was a queſtion, whether theſe were 


truſtees, as to which the aſſignees muſt ſtand in his place. A; 
to the 3, ooo J. that would certainly become due; the only con- 
tingency was, whether there would, or would not, be 3, ooo. 
more: therefore he ordered that the truſtees ſhould be admitted 
to prove the 3, ooo /. and the aſſignees would have a right to 
claim whatever the bankrupt could claim againſt the truſtees, ſo 


fix parte ANGERSTEIN. 


HIS was a petition, that the brokers who had inſured 
{hips with Calverly Bewick, who under-wrote ſeparately, 
might prove their debts againſt his ſeparate eſtate, and not 
againſt the partnerſhip. It appeared that the account the brokers 
kept was always with the partnerſhip. Mr. Ford, in ſupport 
of the petition ſaid, that the ſuffering the brokers to prove theſe 


debts againſt the partnerſhip, would be in the teeth of the act 
of 6 Geo. 1. c. 18, 


The court ordered the proof of the debt to be under the ſepa- 
rate commiſſion againſt Calverly Berwick. 


IN Tus COURT ox CHANCERY. 


Er Parte Lux. 


HIS was a petition to be admitted to prove ſimilar debts 
with the above, under the joint commiſſion. 
Petition diſmiſſed. 


KinwoRTHY againſt ALLEN. 


HE anſwer was filed in July, 1783, and no further 
proceeding had in the cauſe. In Ju, 1784, a note was 

given in the office that the court would be moved that the bill 
| ſhould be diſmiſſed: on the day for which the notice was given, 
the plaintiffs moved to refer the anſwer for impertinence. Mr. 
Hollift now moved to diſcharge that rule, on account of the 
length of time the plaintiff had lain by after the anſwer came in, 
and cited the anonymous caſe, 2 Vezey, 631, where Lord Hard- 
wicke diſcharged ſuch a rule in a ſimilar caſe, comparing it to 
the caſe of exceptions where they are not brought in within 


two terms: but Lord Chancellor refuſed the preſent motion, be- 


cauſe there is no eſtabliſhed rule of the court within what time 
an anſwer may be referred for impertinence: and though Lord 
Hardwicke had compared it to the caſe of exceptions he had nat 
laid down a rule upon the ſubject. 
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ARNALD againſt ARNALD, 


T HIS bill was filed by Catherine Arnald, niece and ur. 
viving reſiduary legatee of Elizabeth Milner, and admi- 


the produce. niſtratrix of Catherine Arnald, her mother, another reſiduary 1; le- 


to be divided: 
She aſter- 
wards ſells 
the eſtate, - 
this is a revo- 
cation of the 
WII. 


gatee of Elizabeth Miluer, againſt V illiam Arnald, the executor 
of the will of Elizabeth Milner, (fince become a Mate and 


a deviſee of one-third part of the produce of the eſtate of Eli 
zabeth Milner, M. aria Catherine Arnald a deviſee of 200 J. and 


Elizabeth Thompſon, the deviſee of another thirg part of the pro- 


duce of the eſtate of Elizabeth Milner, on the following caſe — 
Elzabeth Milner made her will the as of Fan. 1769, and, there- 


by, deviſed a meſſuage in Lancaſhire, to her ſiſter Catherine, (the. 


plaintiff's mother, ſince deceaſed,) for life, and after her deceaſe 
ſhe deviſed the ſame to Charles Hanchman and William Arnalld, 
to ſell the ſame and to apply the ſum of 200 J. to the uſe of Maria 
Catherine Arnald, then to apply one-third part of the reſidue of 


the money to ariſe from the ſale, to the uſe of Catherine Arnald; 
one third thereof to the uſe of Milliam Arnald, and the intereſt 


of the other third part to the uſe of Elizabeth Thompſon, (mother 


of the defendant El:zabeth Thompjon) for life; remainder to 
her children, and gave tae reſidue to her niece Catherine the 
plaintiff After the making of the will, the teſtatrix ſold the 
eſtate for 2,500/. a part of the purchaſe money was left upon 


mortgage on the eſtate, and the remainder was laid out in the 


purchaſe of 2,100/. 3 per cent. conſol. annuities. 


The 8th of Fuly, 1775, ſhe died, without revoking the, will: 
William Arnald proved the will in the eccleſiaſtical court. —The 


plaintiff 


In Tur COURT or CHANCERY. 
*plaintiff, by the bill, infiſts that the ſale of the eſtate by the teſ= 1284. 


eatrix was a revocation of the will, and therefore that ſhe is en- 
titled to the purchaſe money as part of the perſonal eſtate of the 2 1 
teſtatrx. The cauſe came on laſt Term, but the defendant Fauna os 
Trilkam Arnald having become a lunatic, and his committee 


not being a party, it ſtood over on that account. Brook Bridges [*402} 
che committee being now before the Court, the cauſe came on 


again. 


Mr. Attorney General for the plaintiff, —inſiſted, that the ſale 
of the eſtate was a revocation of the will, even if the parties who 
claimed under it could aſcertain that the money in the funds was 

the very produce of the ſale. 


Mr. Madocks and Mr. Hardinge, for the defendant William 
Arnald; and Mr. Scott and Mr. Mitford, tor Maria Catherine 
Arnald, the deviſee of the 200/. out of the produce of the eſtate, 
on the other hand, contended that this was not a revocation of ' 
the will, that the teſtatrix had only done the act herſelf, which at 
the time of making the will the intended ſhould be done by the 
truſtees, and although they will not take it in the form in which 
the teſtatrix then intended, they may have the ſubſtance, Savile 
v. Blacket,, 1. Mint. 777. — The primary intention being that 
the third part of this eſtate intended to be ſold ſhould go to 
the children, it would be very hard to defeat that intention, and 
leave them unprovided for, as they muſt be in this caſe. They 
cited ſeveral caſes. where mertgages and diſpoſitions for payment 
of debts had been held to be revocations only pro tanto, parti- 
cularly Vernon v. Jones, 2 Vern. 241. alſo in Pre. in Cb. 32. 
where Sir Thamas Vernon had deviſed lands (with exceptions, ) to 
be fold for payment of debts; and made a proviſion of 2001. 

er aum out of the excepted lands for his wife for life; Af 
terwards he and his wife joined in a mortgage and levied a 
fine, and he executed a deed of truſt to ſell for payment of debts, 
the ſurplus to him and his heirs, and it was held not to revoke 
the proviſion for the wife. To the ſame purpoſe, alſo Rider v. 
Wager, 2 Wms. 328. where 'a mortgage by deed and fins was 
held a revocation pro tante only, and Sparrow v. Hardcaſile, 3 
Athyns, 798. where mortgages and conveyance for payment of 
debts are held not to be revocations ; and although this caſe 
is not expreſsly within the exceptions, it may be held that theſe 


deviſes 
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* deviſes are equivalent to legacies of the' third parts, or, at 


the counſel for Maria Catherine hoped her 200 J. might be con. 
{trued ſo to be. 


Lord Chancellor ſaid, it was a difficult thing to ſay when | 
legacy ſhall be fo clearly ſpecific that it ſhall continue to he { 
in all events; it would be much eaſier to conſtrue it to be pecu- 
mary for the purpoſe of ſupporting it. A ſpecific legacy is the 
ſame at law and in equity, except in this circumſtance, that at 
law any alteration is an ademption ; but not ſo confidered here, 
when it is merely for a partial purpoſe but in this caſe there js 
an abſolute diſpoſition made by the will, and before that can take 
effect, another abſolute diſpoſition, inconſiſtent with it, is made 
by the teſtatrix herſelf. His Lordſhip therefore decreed for the 
plaintiff that the will was revoked, and the plaintiff entitled a 
reſiduary legatee. 


MansEL againſt Bow LEsõ. 


8 HE cauſe was brought on upon bill and anſwer, and ap- 


pearing to be vexatious, and the plaintiff not to have re- 
plied to the anſwers merely to avoid coſts: The queſtion was, 
whether the Court could give full coſts, or only 40 5. 


Lord Chancellor ſaid Mr. Mansfield was accurate with reſpect 
to the order of the Court, and that, in ſuch caſes, the Court would 
not hold itſelf bound by the rule of 40s. coſts, but would 
give the whole coſts of the vexatious ſuit; and that it had been 
ſo done by Lord Hardwicke. 2 Ath. 288, and 3 At. 1. —Iiis 


Lordſhip therefore directed the coſts to be taxed upon the diſ- 
million of this bill. | 2 


WHITBREAD 


in TuT COURT or CHANCERY, 


WHITBREAD ggainſt BROCKHURST. 


WHrriTBREAD againſt WAINRIGHT. 
WHITRBEAD againſf PEARKES, 


4\HESE were three pleas put in to a bill filed by the 
plaintiff Whitbread, for a ſpecific performance of an agree- 

ment for the ſale of five-twelfth parts of an eſtate called the 
Putteridge eſtate, in Hertfordſhire and Bedfordſhire. | Upon 
the death of Sir Benjamin Rawlins, inteſtate, five-twelfth parts 
of the eſtate deſcended upon five fiſters of the family of Arnold, 
to wit, Sarah married to the defendant Brockhurſt ; Rebecca Ar- 
nold ſpinſter ; Ann married to Robert Wainwright; Suſannah, wife 
of Martin Pearkes; and Mary wife of Fohn Pearkes. In order 
to ſell the eſtate, they, by deed, dated 3oth Fuly, 1779, convey- 
ed their ſhares to Miles Penfold, Richard Triſtram, and William 
Millſbire, in truſt to ſell, and levied fines, and authorized Robert 


Wainwright and Martin Pearkes, to act in the ſale as their gene- 


ral agents. Wainwright and Pearkes employed Thomas Skynner an 
actioneer, to ſell the eſtate, in behalf of all parties, and the plain- 
tiff entered into a treaty with him for the purchaſe, of which, a 
memorandum was made by Skynner, in the following terms: 
« The proprietors of five-twelfths of the Pulteridge eſtate agree 


1784. 


— 


[*404] 


Plea of the 
ſtatute of 
frauds, aver- 
ring, iſt. 
that there 
was no con- 
tract in aurit- 
ing: 2d. 
that there 
had been no 
acts done in 


part- per- 


formance 
over- ruled 
as double, 
and ordered 
to ſtand for 
an anſwer, 
with liberty 
to except. 


« to ſell, after deducting land- tax, quit-rent, and every other 


« out-going for twenty-five years purchaſe, and out of that 
amount to be deducted the value of the tythes, which amount 
« to. about 140 J. for each ſhare, the timber to be valued 
« by two perſons or their umpire.” —This memorandum Mr. 
Skynner ſent to the plaintiff, incloſed in the following note: 
« Mr. Skynner's compliments to Mr. Whitbread, informs him 
« that Mr. Wainwright and Mr. Pearkes on behalf of them- 
* ſelves and the reſt of the family of Arnold, have fixed on 
Mr. Maxell of Grevely, to value the timber and tythes for 


„them, and wiſhes Mr. Whitbread would appoint a time 


* and perſon to do the ſame, which Mr. Skynner has promiſed 
Mr. Whitbread would fix in a few days. December zd, 
*1782,” On the 2d of December, Wainwright, with the pri- 
vity of the other parties, wrote a letter to Triſtram and Milli- 
aire, two of the truſtees, as follows: Mr. Skynner has 
agreed to purchaſe the five ſhares of the Putteridge eſtate be- 
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*« longing to the Arnold family, and defires an abſtract of the 


title may be ſent him, and alſo to have an exact account cf 
the outgoings to which the eſtate is ſubject, except tythes, 
and to be informed of the names of all the tenants, and 
what rent each pays. I have therefore herewith ſorn you 
the old abſtract found among Sir Berjamin Rawling 
writings, together with a copy of the deed of the 3oth 
July, 1779, and muſt beg you to perfect the abſtract, and 
to ſend a copy with the account and information men- 


tioned above, to Mr. Skynner, as ſpeedily as poſſible, and to 
take the conduct of the buſineſs as attornies for the vendors, 


with whoſe concurrence this letter is wrote, by your's, &. 


ROBERT WALINWRIGHT.” — The truſtees ſent the abſtract to 


the plaintiff, the ſurveyors met to value the timber, and ap- 
pointed an umpire, who made a valuation thereof.— The plain- 
tiff's bill ſtated theſe facts, and inſiſted upon the ſeveral acts 
done as being a part- performance of the agreement, and further 
ſtated that he had, ſince the beginning of the treaty, kept a ſum 
equivalent to the purchaſe-money, 8 or 9,000 /. dead in a bank- 
er's hands, in order to compleat the purchaſe.—The defendants 
put in three ſeveral pleas; the firſt was put in by defendants 
Wainwright, Martin Pearkes, and Suſannah his wife, by which 
they, as to ſo much of the bill as ſought from them a diſco- 
very of any contract or agreement for the purchaſe of the fire 
ſhares, c. not in writing ſigned by defendants, or any perſon 
by them lawfully authoriſed, and as to ſo much of the bill as 
prayed ſuch contract might be ſpecifically performed, pleaded 
the ſtatute of the 29 Charles 2. for preventing of frauds and 
perjuries, reciting the clauſe whereby no action is to be brought, 
upon any contract or ſale of any lands, tenements, or here- 


« ditaments, or any intereſt in or concerning them, —unleſs the 
6c 


agreement upon which ſuch action ſhall be brought, or ſome 
memorandum or note thereof ſhall be in writing, and ſigned 


by the party to be charged therewith, or ſome other pes 
thereunto by him lawfully authorized.” The defendants aver- 


red, © that no contract or agreement for the ſale of the faid 
6. 


ſhares of the ſaid eſtate, or of any ſhare or intereſt therein, to 
or for the benefit of the plaintiff or any other perſon, nor 
any memorandum or note of any ſuch agreement was m 
writing, figned by the defendants, or any 'other perſon by 
defendants, thereunto lawfully authoriſed, within the mea! - 


66 ing 


In Tus COURT or CHANCERY, 


*« ing of the ſtature.” They alſo averred, that no matter 
« or thing whatſoever had been done toward performance of 
« ſuch agreement, as by plaintiff pretended to have been made, 
« unleſs the ads after mentioned, can be conſtrued as a part- 
performance of ſuch agreement.” They there admit the ap- 
pointment of ſurveyors, and that they met; the abſtract of the 
title being ſent; and the letter of Wammwright : © which acts, 
« defendants are adviſed, and ſubmit to the judgment of the 
court, are not acts which ought to be deemed a part-perform- 
« ance of the agreement alledged by the bill to have been made.” 
The defendants, by their anſwer, denied any authority given to 
them by the other parties, or by them to Shynrey to ſell or diſ- 
poſe of their intereſts in the ſaid ſhares. —The pleas of the other 
defendants were the ſame, except that in the averment of no acts 
having been done in part-performance ; they did not except the 
acts ſpecified in the plea of Wainwright. 


Mr. Ambler, in ſupport of the pleas, ſtated the prayer of 
the bill, and the ſeveral tranſactions, and ſaid there were two 


defects in the agreement, which rendered it null under the 
ſtatute. 1ſt. There was no memorandum ſigned by the party. 
2d, Skynner had no authority from them, and, even if he had, 
he has not ſigned the agreement. If there has been no ſuch me- 
morandum in writing as the ſtatute requires, the plea is proper 
as to the diſcovery ; for an agreement not within the ſtatute, 
cannot be enforced. It 1s true, that if by his anſwer the de- 
fendant admits the agreement, that admiſſion takes it out of 
the ſtatute ; for there is no longer any danger of perjury, ſo 
that the court may then carry the agreement into execution.— 
Therefore a plea of the ſtatute to a bill for the diſcovery of an 
agreement, not in writing, is proper.—Then as to the plea to 
relief.— The agreement, or memorandum, drawn up by Skyn- 
ner, is not within the ſtatute ; there is no agreement ſigned, 
or put 1n writing by a perſon having ſufficient authority. 
Then, if the plea be ſuch as to deſtroy the agreement, are the 
facts ſtated as part- performance ſufficient to ſupport it? Mr. 
Wainwright's plea excepts three acts, the valuation of the tim- 
ber, the ſending the abſtract and his letter to the truſtees. — 
Theſe are acts very proper to be met by a ples, for your Lord- 
ſhip can judge as well of them in this manner, as at the hear- 
ing of the cauſe ——Theſe acts cannot amount to a part-per- 


4 ; formance, 
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*formance : acts for that purpoſe muſt be ſuch as vill be prejy. 
dicial to the party doing them, if the agreement is not carried 
into execution. This was laid down in Gunter v. Horſely, in 
Trinity term, 1776. — They muſt be acts alſo with the ma. 
nifeſt intention of being in part- performance. Toxcraſt x, 
Lifter cited 2 Vern. 45 6: they muſt be acts, like thoſe in that 
caſe, which could not be done with any other intent ; part of 
the houſe was pulled down, and a new part built : but the mere 
delivering of an abſtract, the meeting of parties, or valuing 
timber, which are acts merely preparatory to a ſale, cannot be 
ſuch acts. This appears from Hawkins v. Holmes, 1 Ins, 
770, citing that of Ithel v. Potter. It appears the aq 
muſt be a material act.— The acts done here would not be pre- 


judicial to the plaintiff, if the agreement was not carried into 
execution. 


Mr. Selwyn (on the ſame ſide.) It is taken for granted in 
the bill, that Pearkes and Wainwright, who had themſelves 
only two- fifth parts, were authoriſed by the other parties, and 
that Skynner had a proper authority: but neither of theſe ap- 
pears upon the whole caſe, and if they did, ſtill it wauld be 


| neceſſary under the ſtatutes that the perſon having authority 


ſhould ſign the agreement. The objeQion to the plea is, that 
they do not meet the caſe made by the bill, hat charging an 
agreement 1n writing, though not ſigned, yet drawn up by a 
perſon having proper authority, and the pleas being to the diſ- 
covery of an agreement, not. in writing. But this method of 
pleading the ſtatute mult be right, otherwiſe the plaintiff would 
in all caſes be ſure of a decree ; for by charging in his bill a caſe 
out of the ſtatute, the defendant would be obliged to anſwer, 


— and the admiſſion in the anſwer would bring the caſe within 


the authority of Eroyflon v. Banes, Pre. Ch. 208, and Symond- 


fon v. Tweed, Pre. Ch. 374.—But this plea has been held to be 


good, even when there has been a part- performance. Hollis v. 
Whiteing, 1 Vern. 151,--Samfon v. Butler. And if theſe caſes 


{ſhould not be allowed to be law, yet the plaintiff here has failed 


in a very material point: he has ſtated no one act which could 
be a part-performance.—Acts carried much farther than theſe, 
have been held inſufficient, Seagood v. Meale and Leonard, Pre. 
Ch. 560. 


E. 


Mr. 


in Tur COURT or CHANCERY. 


Mr. Mitford (on the ſame fide).—It is neceſſary to conſider 
the ſtatute with accuracy: it has ſeveral clauſes, and confuſion 
ariſes from not diftinguiſhing the caſes, as they fall under 
the different clauſes. The 1ſt. clauſe relates to the creation 
of eſtates; the 3d. to the ſurrender, aſſignment or grant of 
exiſling eſtates : the 4th. (on which the preſent queſtion ariſes) 
takes away the right of action ppon a contract for lands, unleſs 
it ſhall be reduced into writing in the manner therein requir- 
ed. —The 17th. clauſe relates to the ſale of goods. The caſes 
on the ſtatute have referred to five different clauſes ; the iſt. 
makes the eſtates therein mentioned only eftates at will. The 
firſt caſe upon it is Hollis v. Whiteing, 1 Vern. 151, that was upon 
the creation of an eſtate by the grant of a leaſe. There, 
poſſeſion was a neceſſary ingredient in the cafe, for other- 
wiſe the eſtate could not have been created by parol. This 
diſtinguiſhes the caſes upon this clauſe from the others. The 
difficulty there was, whether the agreement was void, the eſtate 
being ſo. In Hollis v. Edwards, 1 Vern. 159, the agreement 
was, that the contract ſhould be reduced into writing, and it 
was ſent to law, to obtain damages for not having reduced it 
into writing. On the 3d. clauſe no doubt has arifen, and there 
is no caſe, On the 4th. the principal queſtions have ariſen.— 
There is a difference between it and the 1it The 1ſt. re- 
quires the agent to be authoriſed by writing, which this 
clauſe doth not. We are to contend there is no agreement in 
this caſe properly entered into under the ſtatute. Shynner is 
{worn by the anſwer to be the agent of the plaintiff, not of 
the defendants; if he was the agent of the defendants, here 
is no agreement ſigned by him. In the letter to the truſ- 
tees, Wainwright ſays, Mr. Skynner has agreed; this ſeems 
to imply, that S4yr22r was the agent of the plaintiff, rather 
than of the Arnual family, and the whole ſhews that no preciſe 
contract was then made, —but that all was preparatory to a 
ſubſequent treaty, The cafe, therefore, cannot be ſupported, 
unleſs Mr, Whitbread can thew ſubſequent acts to have been 
done, amouating to a part-performance of the agreement. 


Courts of Equity have in ſome caſes decreed a ſpecific perform- - 


ance of parol-agreements, but the oaly ground upon which they 
have ſo decreed, has been upon fraud. The firſt caſe was before 
Lord Netlingham : it was an agreement for the execution of an 
abſolute conveyance and a defeaſance, the conveyance being 
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* executed, the other party refuſed to execute the defeaſance. 
There, one thing was obtained where another was intended, and, 


vented by fraud, as was the caſe in Foxcraft v. Lifter, in 


of there being no agreement in writing, and of there being no 


CASES AR SUD AND DETERMINESE 


that being a ſpecies of fraud, the Court relieved. Some other 
caſes followed on the ſame ground, among the reſt, Sir George 
Maxavell's caſe, So where the execution of the agreement is pre. 


Gilbert's Reports. That was followed by ſeveral caſes, all of the 
ſame nature, that there is ſome circumſtance which makes the 
refuſal to execute the agreement fraudulent. The caſe 2 Ch 
Ca. 135, is taken to ſhew that payment of money is a part-per. 
formance ; but that caſe applies to the 17th clauſe of the St, 
not to the 4th. But, in this caſe, none of the ads amount to x 
part- performance; there is no one of them ſo material as to be 
prejudicial to the plaintiff if the agreement is not performed. 
Even in caſes where poſſeſſion has been delivered, it muſt appear 
to have been ſo unequivocally, and as a part- performance, other- 
wiſe it is not ſufficient. Where the intention of the act haz 
been equivocal, it has never been held as part-performance; 
this appears from Hollis v. Whiteing, and in ſeveral of the 
other caſes in 1 Vernon, and more particularly from that 
of Cole v. White, before Lord Camùden, in 1767, where there 
was an agreement for a leaſe for four years, and the bill charged 
that poſſeſſion was given; defendant pleaded · the ſtatute, and by 
his anſwer denied that poſſeſſion was delivered in part: per- 
formance, and ſwore that the plaintiff obtained it wrongfully. 
The plea was allowed, and Lord Camden ſaid, that the giving 
inſtructions for a leaſe, could not make part of the caſe as a part- 
performance. Upon the whole, I contend that the acts here 
ſtated cannot be ſufficient as a part- performance. 


Lord Chancellor, — The plea in this caſe is very peculiar; per- 
Haps it would have been better to have demurred, for, though the 
courſe of the court has been to admit theſe pleas of the ſtatute, I do 
not ſee the reaſon of it, as it is a public ſtatute. As to the aver- 
ment, I doubt whether the plea can traverſe the facts in the 
bill. The other queſtion is new, I doubt whether the two facts 


act done in part-performance, can be joined in the ſame plea, 
without making it multifarious, and if it is ſo, it cannot be 
pleaded. But, in the firſt place, I have great doubt whether 
you can put a negative on the bill, or your averments mult not 
be collateral to the bill. | 


Mr. 


in ru COURT or CHANCERY. 


Mr. Selwyn In pleas of the ſtatute of limitations, that is 
frequently done; if the bill ſtates that the cauſe of ſuit aroſe in 
that or the former year, the plea of the ſtatute with an aver- 


ment that it did not ariſe within fx years contradicts the alle- 
gation of the bill. 


Lord Chancellor, —I doubt that caſe to have ever been deter- 
mined, and I am not ſatisfied with the principle of it. 


Mr. Mansfield for the plaintiff, — The only queſtion now 
before the Court is, whether the plea as pleaded can be ſup- 
ported. The merits are, tor the preſent, out of the caſe; all the 
pleas go to a parol agreement, though no parol agreement was 
ſtated in the bill. Then the queſtion 1s, whether the agreement 
was reduced into writing by a perſon authoriſed ſo to do. 
Skynner was authorized by Wainwright and Pearkes, whoſe 
wives were intitled to two of the twelfth-parts, and the agree- 
ment is in the terms of © The proprietors of five-twelfths, c.“ 
Then it is ſaid, this is not an agreement figned. Why not? It 
could not be diſputed, that if a man wrote an agreement himſelf, 
« A. B. agrees to ſell,” it would be ſufficient. This is decided 
in the caſe of a will, that the teſtator putting his own name at 
the commencement, is equivalent to his ſigning it, yet the 


ſtatutes there expreſsly require ſigning. Then inſtead of the 


parties themſelves writing the agreement, it 18 written. by 
SHynner as their agent, he calls them © the proprietors, 5c.” 
which it juſt as well, as if he had enumerated their names. Seagood 
v. Meale, is a very different caſe from this, there the note did 
not ſpecify the price, or other circumſtances of the bargain. 
Here it is to ſell after certain deducQions at 25 years purchaſe ; ſo 
that, in this caſe, there is no uncertainty. Then the valuation of 
the timber, is certainly a very material act, and attended with 
a conliderable expence to the plaintiff. MWamwright's letter, 
though perhaps not ſtrictly a part-pertormance, affords ſtrong 
evidence that he had entered into an agreement, the language is 
that of a man who has made a contra. Theſe are the material 
circumſtances on which the bill is founded, and the only 
queſt:on at preſent is whether the plea is well pleaded, and, 


upon that head, it appears to be periecily anomalous, it does 


not meet any allegation of the bill. Ir 1s properly a plea of no 
agreement in writing, for it cannot be a plea of a public law. 


But 
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*But the bill did not go upon a parol-agreement, but exprefsly 
on the ground that the contract had been reduced into writ 
The plea of Wainwright and Pearkes is partly a plea, and partly 
a demurrer, for it admits facts, and fubmits the effect of then 
to the court; it denies facts alledged, and then goes on to ſay 
that no acts were done, fave ſuch and ſuch. A plea, in order to 
be good, muſt be capable of being replied to, and of going t, 
iſſue, but is impoſſible to reply to, or take an iſſue upon, the 
facts ſtated in this plea ; but they deſire your lordihip's opinion 
upon theſe facts.— This is more like a demurrer than a plea.— 
The other pleas, though not open to this objection, are alſo ex. 


ceptionable on other grounds. They are double pleas. 1ſt. That 


8 
in part- performance: whereas the office of a plea is to ſtate ſome 


ſingle fact by which the plaintiff is eſtopped from going into the 
enquiry made by his bill. This is of itſelf a ſufficient objection 
to the pleas. I remember a plea over-ruled by your Lordihin 
on that ground alone.—The plea therefore ought to be over- 
ruled, which will be no injuſtice to the parties; the defendants 
will be obliged to diſcover the letters, and the merits will be ew 


fily decided. 


there was no agreement in writing; 2dly. that no act was done 


Mr. Madocks, on the ſame fide, —Wainwright's plea ſeems to 
be open to this objection, That is does not tend to put an end to 
the ſuit, for, the averment being that no act has been done in 
part- performance, if the plea be replied to and put in iſſue, it 
remains to be decided what the effect of thoſe acts will be: with 


reſpect to the others, the queſtion is whether they are not 
matters of anſwer rather than plea. If a man ſtates in his bill 


à contract generally, and the defendant pleads the ſtatute, and 


no contract in writing; this plea is conſiſtent with the bill, 
which only ſtated a contract generally. The office of a plea is 
to confeſs and avoid, it therefore muſt take the facts in the bill 
to be true; but if the bill ſtates the contract to be in writing, 
and the bill is falſe in ſo Rating it, that is not matter of plea, 
but of anſwer; and if he by anſwer denies generally, that there 
was an agreement in writing, it is no matter of exception that 
he has not denied a parol-agreement. Now in this caſe, it is 
expreſsly ſtated in the bill, 1ſt. That there was a contract in 
writing ; 2dly. that acts were done in part-performance of 
that agrecment. I he plea is, that there was no contract in 
writing, 


2 
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*qQriting, and that no acts were done in part- performance. This 
*; an anſwer, not a plea: it is a direct denial of the caſe made 
by the bill.—The bill ſtates, that Pearkes and Wainwright were 
authoriſed by the other proprietors to act for them, and that 
Shynner was appointed by them to treat for the fale, and that 
he committed the agreement to writing, and inſiſts that theſe 
acts put together amount to an agreement in writing ſigned 
by a perſon duly authoriſed. This fact the plea denies, which 
denial is certainly matter of anſwer, not of plea.— The other 
point ariſes upon the part- performance, the bill ſtates the em- 
ployment of the ſurveyors to value the timber, which is cer- 
tainly a very material act, as by, it, the plaintiff incurred a conſi- 
derable expence. 


Lord Chancellor, — I do not recollect any caſe where an act 


merely introductory or ancillary to the agreement, though at- 
tended with expence, has been held a part- performance. 


Mr. Madocks—I believe there is not any ſuch caſe, but it 
ſtrongly fortifies the fact of there having been an agreement. 
Here the plea, being to an agreement not ſigned, is contrary to 


the very poſition of the bill. It brings no new fat in iſſue, 


A plea cannot bring the law in iſſue.— The queſtion to be de- 
cided is, whether Wainwright's letter amounts to an agreement 
in point of law, this is the office of an anſwer, from whence the 
queſtion will ariſe at the hearing of the cauſe.— The forms of the 


ſtatute have in many caſes not been inſiſted upon, ſo as the ſub- 


ſtance has been complied with. So if a perſon ſign a writing re- 
ferring to another writing, which contains the explicit terms of 


the agreement, this has been held to be equally good as if the 


whole were in one paper and ſigned. And the queſtion in this 
caſe will be, whether, there being an agreement in writing, the 


ſtatute has not been ſubſtantially complied with. On the whole, 
I argue that theſe pleas contain matter of anſwer, not of plea, 


and ought to ſtand for an anſwer. 


Mr. Scott (on the ſame ſide. When once the court laid it 


down that a part-performance ſhall take the caſe out of the ſta- 
tute, it ſeems to have been impoſſible to plead the ſtatute to 
a bill which charged facts of part-performance. For, ſuppoſing 


iſlue to be taken upon ſuch a plea, and every fact in the 


_ — <-> — — a+ 


CASES ARGUED AND DETERMINED 


*plea found to be untrue, ſtill no parol-agreement would hy 
found, upon which the whole caſe muſt be grounded, and you 
Lordſhip, though you ſhould think the facts ſufficient to tak; 
the caſe out of the ſtatute, could not give the relief. —This i; 
inconſiſtent with the nature of a plea, which muſt be conch. 
ſive upon the matter in controverſy.—But I deny it to he 
general rule, that the defendant's admiſſion of a parol-agree. 
ment {ſhall take the caſe out of the ſtature ; for though he ad. 
mats the agreement, yet, by pleading the ſtatute, he avoids it; 
and by his infifting in his anſwer on the ſtatute, he ſhall ha. 
the ſame advantage as upon a plea. This appears from 1 E 
Abr. 19, pl. 3. Croyſton v. Banes, Pre. Ch. 208, and Lord Can. 
den's opinion in Cole v. White; though I admit in one cafe, 
Symonaſon v. Tweed, Pre. Ch. 374, and Gilb. 35, the diſtinction 
of inſiſting or not upon the ſtatute, is not taken. 


Mr. Woodeſon, on the ſame fide, cited 2 Freeman 268—281, 
5 Viner 522, 523. 9 Mod. 37, as caſes contradicting the au- 
thority of Hollis v. Whiteing. 


Lord Chanceleor —Before Mr. Ambler replies, I wiſh him 
to conſider what will be the effect of a judgment upon thee 
pleas, they point at the relief, and at the diſeovery, but, to this 
laſt, only as leading to the relief, and they apply only to a pari 
agreement, which the bill does not ſtate ; the judgment, there- 
fore, could only be a declaration that it is either a written 
agreement or not. Then it muſt be conſidered how far the 
court can entertain a double plea, ſaying, both that there was 
no agreement in writing, and that there was no part-perform- 
ance, and how you would introduce ſuch a plea to a bill, which 
reſts upon the part-execution. It has been ſuggeſted with 


great clearneſs by Mr. Mitford, that the Court has decided 


caſes of part-performance on the ground of a fraud upon the 


perſon performing, not that the agreement was not . originally 


= 


within the contemplation of the ſtatute.—But yet, on the other 
ſide of the hall, they have decided, on great argument, that al 
agreement partly performed was not within the original con- 


ception of the ſtatute.—The argument will be, that the plea 


muſt meet both the original agreement and the part- per form- 
ance. I do not mean to declare immediately that ſuch a 


plea cannot be, but it ſtrikes me as a new plea. In the vext 
pcs 


3 
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#place it will be neceſſary to conſider what part of the bill 


you have not anſwered to, for, if the whole is anſwered, that is 
a waiver of the plea; and upon looking into the anſwer, it 


ſeems as if the whole was anſwered. I here are ſeveral other 


matters, alſo, to be conſidered : 1ſt, whether the uſe of a plea 
and an anſwer, under the ſtatute 29 Ch. 2, be to deny the tranſ- 
action, and whether, if the party admits the tranſaction, he 
can, neverthelefs, be permitted to take the benefit of the ſta- 
tute. If he only -admits the circumitances of the cafe, and not 
2 direct agreement, I ſee no reaſon why he ſhould not bind the 
court as much as by refuſing to anſwer. It is in reference to the 
application of the plea, in other caſes, that I ſay theſe queſtions 
ſhould be diſcuſſed, not for the ſake of the preſent caſe, in 
which I muſt go ſo far as to ſay, I am ſorry the merits are not 
before me. 


Mr. Ambler, in reply, -I conceive a plea in a bar to be, where 
the defendant makes an averment of a fact not appearing upon 
the face of the plaintiff's bill, which, if true, puts an end to 
the plaintiff's claim: and in this it differs from a demurrer, 
which ſhews, from matter upon the face of the bill, that the 
plaintiff is not entitled to the rehef prayed. All matters which 
will make a defence, it is true, cannot be pleaded, for a plea 


muſt not be crouded with a variety of matters; if it is, it puts 


an end to the plea, becauſe it no longer anſwers the end of a 
plea which is to ſave time, expence, and vexation, by bring- 
ing the cauſe to a ſhort concluſion. But where it comes to a 
ort fact, then it is proper, in the ſhape of a plea, ſuch as the 
plea of a deed, by which the plaintiff appears to be only tenant 
for life to a bill grounded on his being tenant-in-tail. So a plea 
of the ſtatute of limitations, which puts an end to the demand. 
And it is not neceſſary that it ſhould be one ſimple fact, for if it 
conſiſts of two or three facts tending to the effect, it is equally 


good, as in the caſe of Harriſon v. Southcote, 1 All. 528. 


It is ſufficient that the facts pleaded are conſiſtent ——In this 
caſe the pleas go both to the diſcovery, and to the relief. With 
regard to the diſcovery, two objeQions are taken to the pleas ; 
Iſt. on the merits, that there ought to be a diſcovery ; 2dly. 
on the form, that they are ill-pleaded. With reſpe& to the 
diſcovery it was proper to plead ; for if a diſcovery was ob- 
tained, though of an agreement not warranted by the ſtatute, 
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the Court would have decreed a performance. This is eſtabliſh. 
ed by the caſes cited before of Crayſton v. Banes, and Symondjy 
v. Tweed, in Pre. Ch. and alſo by that of Wanley v. Soy. 
bridge. in the Exchequer, in Eaſter term, 4 Geo. 2. Then as to, 
the form of the plea, one objection taken is that it is pleaded to 
the diſcovery of an agreement not in writing, whereas the bil 
ſtates a contract in writing. But upon looking into the bill, i 
appears the defendants are interrogated to the contract in writ. 
ing, and to ary other contract entered into by them, which ju. 
tifies the plea. Then as to the objection to the plea to the re. 
lief; It is argued two ways: 1ſt. that the ſtatute could not be 
pleaded to this bill; 2d. that the averments are wrongly made, 
The caſe of Hawkins v. Holmes, in 1 Wms. ſeems much in point, 
and it is obſervable, that the 4th. clauſe of the ſtatute bars the 
remedy only, it does not nullify the contract; therefore, unless 
the defendant pleads the ſtatute, the Court will decree perform- 
ance,—and then, I think, they were proper in pleading it.— 
Then, as to what has been ſaid as to the facts alledged in the 
bill to have been done in part-performance ; where a defen- 
dant pleads this act, he muſt ſhew his plea to be good, by clear- 
ing the caſe of any fact which would take it out of the ſta- 
tutes. This makes the averments a neceflary part of the plea, 
the facts muſt either be pleaded to, or denied, and this is done 
here. They have ſtated in the bill three particular acts done 
in part- performance. The defendants have admitted the facts, 
and avoided them, and ſaid that they are not acts amounting 
to a part- performance. Suppoſe the pleas to be over- ruled, 
and the cauſe to come to a hearing, the plaintiff could go into 
no proof, they would read the admiſſion from the plea; 
the queſtion therefore is ripe for the Court's opinion, which 
is ſtrictly the office of a plea. They, then, object, that this 
is a double plea: I admit a doble plea is bad, but this is no 
double plea ; adouble plea is not where different matters, but in- 
conſiſtent matters are pleaded : for inſtance, a man cannot plead 
that he is a purchaſer without notice, and go on to ſay, that 
if he is Lot a purchaſer, he is a mortgagee with twenty years 
poſleſſion ; but in theſe pleas there is no inconfiſtency. This 
brings me to conſider the acts alleged to be done in part-per- 
formance. Hawkins v. Holmes, and Seagood v. Meale, both 


ſhew, that the acts done muſt be material acts: payment of a ſum 
| of. 
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# of money, or the mere delivery of poſſeſſion are not ſufficient 
acts. All the caſes ſhew that the act muſt be a material act, done 
in purſuance of the contract, and ſuch as will be detrimental to the 
party doing it, if the contract be not carried into execution. 
Here the acts are not ſo ſtrong as in the caſes, and are in fact 
merely preparatory matters. If the facts alleged to be done in 
part-performance of an agreement are denied, it is immaterial 
whether /uch denial be by a plea or by an anſwer.—3 Wms. 244. 
(in the note) denial of notice, may be either by the plea or by 


an{wer. 


Lord Chancellor, -A very ſerious difficulty ſeems to me to 


ariſe from the different caſes upon this 4th. clauſe of the ſta- 
tute, which declares that no action ſhall be ſuſtained upon 


any contract or ſale of lands unleſs the agreement ſhall be in 
writing, and attended with the forms therein required. This 


Court has adopted the proviſion of the ſtatute, ſo far as to ad- 


mit it to be pleaded to bills for the ſpecific performance of 


ſuch agreements ; yet, in fact the Court has, in one caſe, admit- | 


ted this plea, and, in another, has ſaid that if the defendant will 
admit the agreement by anſwer, the action ſhall be ſuſtained, 
and this tends to a more palpable conſequence when the 
plaintiff by his bill charges the ulterior circumſtances as part 
execution of the contract; for I do not at preſent ſee any means 


of delivering the defendant from anſwering ; and, then, to ſay 
that the action ſhall be ſuſtained, at the ſame time that the ſta- 
' tute expreſsly ſays it ſhall not be ſuſtained, ſeems to imply a 
manifeſt contradiQtion. It ſhould: rather ſeem, that if the de- 
fendant confeſſes the agreement in his anſwer, but infiſts upon 


the ſtatute, it would be more fimple and conformable to -rea- 


lon, to ſay that the ſtatute ſhould be a bar to the plaintiff's 
claim. If, on the other hand, it is roundly aſſerted that the ſta- 
tute does not apply to an agreement which the defendant is- 


ready to admit, the length of that principle will be, that the 
detendant ſhall be obliged to declare, whether there was ſuch 
an agreement, and it will be like all other caſes, the defendant 


muſt aſſiſt the Court with the diſcovery.——This point ſeems, 
from Lord Camden's opinion in Cole and N hite, to have ſtruck 


lum much in the ſame manner; but, as the matter appears 
upon the caſe, I take it if the defendant confeſſes an agree- 


ment thort of the whole, and any thing 1s left to proof, the 
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„Court would ſay that, ſo far as it is left to proof, the plainig 
{hall not proceed. Another conſiderable difficulty has ariſen, 
with reſpect to the effect of a part-execution. There certainly 
are caſes which have confidered an agreement which has been 

partly executed as never having been within the original view 
of the ſtatute ; and this has been a ground to induce the court 
of King's Bench, as I am told, to determine this caſe ro be en. 
tirely out of the ſtatute, I acknowledge, I always thought the 
court confidered it as fraudulent in the party to make the con- 
tract, and to lead on the other party to lay out his money in the 
melioration of the eſtate, and then to withdraw from the per- 
formance of the contract. Indeed, whether the money has been 
well or ill laid out is indifferent, the fraud is the fame. At the 
{ame time, it muſt be acknowledged, that this caſe is treated in 
the books as being out of the ſtatute. Theſe points deſerve a 
great deal of conſideration, as applying to other caſes, but they 


do not ſeem to apply particularly to this cafe: nor do I think 1 
can go into the merits of the caſe in determining upon the form 
of a plea. The queſtion before me is, whether it is poſſible to 


put together, in one plea, all that is put together in this caſe.— 
Mr. Ambler argues it on this ground, that although it is neceſſary 


the plea ſhould bring the matter to a ſingle point, yet it is not 


neceſſary it ſhould be to a ſingle fact, fo as the facts are confilt- 
ent. This is not my idea, I think no facts can be averred, un- 
leſs they conduce to the one ſingle point, when forty convey- 


ances may conduce to one title. So in the Papiſt's caſe before 


Lord Hardwicke, every point which went to the incapacity might 


be pleaded. But here are two points, 1ſt. that there is no 


agreement in writing, and this, by itſelf, is an admitted bar; but 
2dly. it goes on, that no act has been done in part-execution, 
which is a totally diſtinct fact. Whether you conſider it, as the 
court of King's Bench have done, as an agreement totally out 


of the ſtatute, or, with the Court of Equity, as matter of fraud, 


they are two pleas applying to caſes of different natures; diſ- 


tinct, not only in the form of the plea, but in the juſtice to be 


applied to them. I determine it therefore on the ground of 1ts 
containing two different and diſtin& points, and the reaſon the 


court does not admit ſuch pleas is, that you may put all the 


different circumſtances together in your anſwer, which you 


cannot do at common law; therefore there is not the ſame rea- 
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ſon for pleading double ; but the uſe of a plea here 1s to ſave 
*time, expence, and vexation; therefore, if one point will put 
an end to the whole cauſe, it is important to the adminiſtration 
of juſtice that it ſhould be pleaded ; but if you are to ſtate many 


matters, the anſwer is the more commodious form to do it in. 


If it is aſked, why you may not bring two facts into a plea, the 
anſwer is, that conventence does not require it; and the argu- 
ment muſt go to three, or to twenty facts. In fact, it would 
tend to the very delay the policy of juſtice has meant to prevent, 
by admitting of a plea. The plea therefore muſt ſtand for an 
anſwer, with liberty to except *. 


* See Whitchurch v. Bevis, poſt. vol, 2. p. 559+ 


_— 


SLOMAN again} WALTER, 


diſſolved, the caſe appeared to be thus: That the plaintiff 
and defendant were partners in the Chapter coffee-houſe, and 
upon entering into the partnerſhip it had been agreed that the 
buſineſs ſhould be conducted entirely by the plaintiff, but that 
the defendant ſhould have the uſe of a particular room in the 
houſe whenever he thought proper. And in order to inforce this 
agreement, a bond was entered into by the plaintiff to the de- 
tendant in the penalty of 500 J. After ſome time, the defendant 
demanded the uſe of the room, and, being refuſed, brought an 


action for the penalty of the bond. Plaintiff filed this bill, pray; 


ing an iſſue to try quantum damnificatus, and an injunction in the 
mean while.—He obtained an injunction till anſwer or further 
order: and, the anſwer being now come in, the only queſtion, 
iu reſpect to continuing the injunction till the hearing, was 


whether the penalty of the bond was merely intended as a ſecu- 


rity for the enjoyment of the room, or in te nature of aſſeſſed 
damages between the parties. 


Mr. Scott and Mr. Harvey, for the defendant, contended 
the injunction ought to be diſſolved, and the defendant per- 
mired to have his remedy upon the bond. It was impoſſible 
A jury, upon an iſſue of quantum damnijicatus, could aſſeſs any 


other 


PON ſhewing cauſe why an injunction ſhould not be 5 


Where the 
penalty of a 
bond is only 
to ſecure the 
enjoyment of 
a collateral 
object, equity 
will grant an 
injunction 
againſt a ſuit 
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to try the 
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17*4. other damages than thoſe already aſſeſſed by the parties them? 
——— ſelves. — They referred to the caſe in the Houſe of Lords, 1 
SLowas. where 5/, per acre penalty for plowing up meadow land 
Wits. * was reſerved in a leaſe, and the Court of Chancery having 
reheved againſt the penalty, and directed an iſſue to try the 

[*419] actual damage, the decree was reverſed (Rolfe v. Peterſon, 6 
Brown's Parlt. Caſes 470.) and alſo cited 2 Atl. 190, Roy v. the 


Duke of Beaufort and Ch. Ca. 183, 


«4 « Aw 


; Lord Chancellor ſaid the only queſtion was, whether this 
was to be conſidered as a penalty, or as aſſeſſed damages. The 
rule, that where a penalty is inſerted, merely to ſecure the en- 
joyment of a collateral object, the enjoyment of the object is 
conſidered as the principal intent of the deed, and the penalty 
only as acceſſional, and, therefore, only toſecure the damage- 
really incurred, is too ſtrongly eſtabliſhed in equity to be ſhaken, 
This caſe is to be confidered in that light.— The injunction 
muſt be continued till the hearing * 


The ſame had been done by the late Lords Commiſſioners, in a caſe of Hardy v, Mar- 
tin, 7th of May 1783, where plaintiff and defendant had been partners as brandy- 
merchants ; on plaintiff's quitting the. buſineſs, and ſelling the leaſe and goodwill of the 
ſhop to defendant for 300 J. he entered into bond in 600 J. penalty not to ſell, for 19 
years, any quantity of brandy lefs than fix gallons, within the cities of London nd Meß- 

minſter, or five miles thereof, or to permit any perſon ſo to do in his name, Wc. Upon a 
breach, action brought, and a verdi& for the penalty, plaintiff filed this bill, praying that 
an account might be taken of the actual damage ſuſtained by defendant, and an iſſue di- 
rected for that purpoſe ; and that, on payment of the damages, defendant might be re- 
ſtrained from taking out execution for the penalty of the bond. Upon motion to difſolve - 

the injunction, and cauſe ſhewn, the injunction was continued, and an iflue directed, when 

the jury gave a verdict for the * at law, (defendants in this court) with 1 5. da- 
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An anſwer 
ſhall not be * | a 
amendedat- I T PON a motion to amend a ſchedule to the defendant $ 


— anſwer, an indictment for perjury having been preferred, 


| per) 3 or at leaſt threatened, Lord Chancellor refuſed to interfere, 
erred, or 


threatened although he took it to be clear that the defendant did not intend 
ow. os perjure himſelf, as he had no intereſt in ſo doing. That 


avoid the in- 
ict nent. queſtion would be proper before the grand jury, who, if they 


thought 


* 


in ruf COURT or CHANCERY. 
thought the defendant did not intend to perjure himſelf, would 1784. 


throw out the indictment; on the other hand, if there were 
ground for the indict ment, it would be wrong for him to Sronan f 
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| ag 
interpoſe. WALTER, 


Motion denied *. | 
* The reporter has been informed a ſimilar application had been rejected, a few days 
before, in the caſe of Vaux v. Lord Waltham, where, however, the Lord Chancellor ſeemed 
inclined to grant the motion, if the affidavit had clearly ſhewn it to be a miſtake, 
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Hilary Term 


25 Geo. 3. 1785. 


BLacxBURN and another, Aſſignees of Saran Cray. 


TON, a Bankrupt, again// Grecsn and another, 
Aſſignees of Tnouas Cask, a Bankrupt. 


FA4R42 CLAYTON, being. ſeiſed in fee (ſubje to 

mortgages to a-great amount) of large coal-eſtates, and be- 
ing much embarraſſed in her circumſtances, determined to ſell 
the eſtates, and entered into contracts with Thomas Caſe for 
that purpoſe, and the purchaſe-money was ſettled at 30,000 /. 
The 23d May, 1774, ſhe conveyed the eſtates, in conſideration 
of his paying off mortgages to the amount of 12,000 l. and the 
clear ſum of 17,800 J. to her at inſtalments, for which three 
bonds, one for 12,000 l. one for 4,000/. and one for 1,000 /. 
were given,——Caſe had been an agent on the eſtate ; he en- 
tered into poſſeſſion, did acts of ownerſhip, and paid a conſider- 
able part of the mortgages, and alſo ſo much of the purchaſe- 
money, ſecured by the bonds, as to reduce the debt to 1, 400. He 
made a grant of an annuity of 1, ooo J. per annum to ——Morrice. 
Afterwards, both he and Mrs. Clayton became bankrupts ; and 
this bill was filed by Mrs. Clayton's aſſignees, againſt thoſe of 
Caſe, —to ſet aſide the purchaſe as fraudulent, or contending, at 
leaſt, that, the bonds not having been paid, they, as repreſenting 


Mrs. Clayton, had a hen upon the eſtates to the amount of the 
purchaſe-money. 


Mr. Kenyon, for the plaintiffs, — The vendor not having re- 
ceived the money for the purchaſe, has an equitable lien upon 
the eſtate as againſt the vendee; though not againſt a purchaſer 
under him without notice, Chapman v. Tanner, 1 Vern. 207, 
where 


IN THE COURT or CHANCERY. 


here the land was held to ſtand charged as againſt the aſ- 
ſignees of a bankrupt. DPollexfen v. Moore, 3 Ath. 273. a lien 
for the unpaid reſidue of purchaſe-money. Walker v. Pref- 
wick, 2 Vezey 622, where, though the principal caſe was of a 
ſhip, in arguing, it was ſaid that in caſe of a conveyance of 
land that might be reſorted to.—If Lord Hardewicke's doctrine 
be right, the concluſion will be with the aſſignees, that they 
will have a hen on the eſtate for the remainder of the purchaſe- 
money. There is no queſtion with the mortgagees, but who 
is entitled ſubject to their claims; but, upon the rent-charged 
to Morrice, there is a queſtion, whether Ca/e was not a bank- 


Tupt. The conveyance was in 1777, Caſe became bankrupr in 
1778; but if the conveyance was fraudulent, it was an act of 


bankruptcy. 


Lord Loughborough, — I have a decided remembrance of a 


caſe, where it was held a lien continued although a bond was 
given. | 


Mr. Mansfield, for the defendants, — When the vendor takes 
a perſonal ſecurity, the lien does not remain, becauſe the vendee 
appears to all the world as owner of the eſtate. Where indeed 
no perſonal ſecurity 1s given, ſome of the caſes ſeem to ſhew that 
there is a lien, but it is not determined in Chapman and Tan- 
ner. It has been ſaid, in a ſubſequent caſe, the vendor had 
not parted with the deeds.—Pollexfen v. Moore makes Lord 
Hardwicke ſpeak ſtrange language, and make as ftrange a de- 
cree.ä— In Bond v. Kent, 2 Vern. 281, it was held the ſeller 


had no hen for the ſum for which a note was taken.—In + 


Fowel v. Heelis, 14th of June, 1773, where the vendor 
| had 


+ Fowel v. Heelis was as follows; —Plaintiſf and her ſon were joint-tenants of the 
manor of Great Orm/ide and other lands. By leaſe and releaſe, dated the and 
Jah, 1768, between plaintiff of the firit part, and James Forve! (the lon) of the ſecond 
part, plaintiff, in conſideration of 1000/7. and natural love and affection, releatcd all her 
moicty of the eſtate to her ſon in fee. Plaintiff accepted two bonds fer the conſideration- 
money, one conditioned to pay 800“. the other to pay an annuity of 201. a-ycar to 
Juſe;h Fowel, ſor the ule of the plaintiff for her life. James Feuuel, in 1770, being cen— 
hderably indebted, conveyed this eſtate to Thomas Heelis and others (the defendants) in 
truſt to ſell, and pay the money to his credicors. Plaintiff received only 2804. in part of 
ker confideration-money ſecured by the bonds, —The bill prayed againſt the truſtees that 


Mey might, out of the purchaſe money, pay the plaintiff her conſideration-money.—The 


Gefen- 
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1785. had given up the deeds, and had taken bonds, it was held the 
uct pr had no hen. 

BLackzukN 

. f Mr. Spranger, on the ſame ſide.—It 5 is not in the power of 
422 the Court now to vary the contract. If Mrs. Clayton Was now 


CASES ARGUED AND DETERMINED 


alive, and filed her bill, the Court could not relieve her, as ſhe 
knew ſhe was taking a perſonal ſecurity. 


Mr. Kenyon, in reply, — There was a caſe of this kind before 
Lord Camden, from Weſtmoreland. 


Lord Loughborough, —It was Powel v. Brockway, —T think 
it was the eſtate of the wite who conveyed to the huſband, 
and he gave a bond. The eſtate deſcended to the ſon, who be- 
came a bankrupt. 


Mr. Kenyon,— In this caſe, if a mortgage had been executed 
by Caſe to Mrs. Clayton, it would have been a lien: in point 
of ſecreſy, that would have been juſt the ſame as the money 
being unpaid. —Here the vendee deſires to hold the eſtate, al- 
though the money is not paid for it; can ſuch a doctrine hold 
in a Court of Conſcience, or in the mind of any moral man! 
There are three caſes one way, that this is a lien. 


Mr. Scott, (who had not been heard before) on the ſame fide, 
— ſaid, if no money had been paid, or ſecurity taken, the ven- 
dee would have been a truſtee for the vendor, and there ſeems 
no great difference where a part only is paid.—In one caſe 
there is a great difference between part of the money being 
paid, and the whole ſecured, that in a bill filed for a diſcovery, 
the party cannot protect himſelf by a plea of being a purchaſor 
for valuable conſideration from only having ſecured the money, 
but he muſt actually have paid it. 


The next day Mr. Madocks, (who was counſel for Morrice, 
who had a grant of a aneh from Caſe) cited Tardiffe and 


defendants inſiſted ſhe ſhould only come in with the other creditors, for her proportional 
dividend, 


Lord Chancel/or took time to conſider, and gave judgment, that the Court could not 
aſliſt her any more than the vendor of goods to a bankrupt ; and diſmiſſed the bill. 


3 : 
his 


in THE - COURT or CHANCERY. 
shis wife againſt Scrughan, 8th ance , 1769, before Lord 


Camden. 


1785. 


— 
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It ſtood over till the 26th, when Mr. Mansfield ſtated that caſe. 
—Hewitſon and his wife ſeiſed of a farm in Northumberland, of 
the value of 55 J. per annum, being advanced in age and deſirous 
of advancing their two daughters, plaintiff Fhzabeth and Mary 
(deceaſed), propoſed to convey it to them, in conſideration of an 
annuity of 20 J. per annum, for the joint lives of Heæoigſon and his 
wife, and the payment of Hereiſſon's debts.— By indentures of leaſe 
and releaſe, Heteiſſon and his wife, in conſideration of natural love 
and affection, and of 5 . conveyed to plaintiff Elizabeth and her 
fitter, as joint-tenants, and plaintiff Eligabeib and her ſiſter, 
gave bond, in 500 J. penalty, for payment of the annuity ; but 
Hewitſon and his wife did not deliver up the deeds until the 
vendees had promiſed before witneſſes to pay the father's debts, 
amounting to 190 /. Defendant married Mary; previous 
to her marriage the annuity was regularly paid, and defendant 
was apprized of the bond before the marriage, and after the 
marriage, paid one-half year's annuity,jbut upon his wite's death 
(although the moiety of the eſtate was conveyed to him for life) 
he refuſed to pay any further. Per Curiam, it was de- 
clared that the annuity of 20 l. was part of the purchaſe- mo- 
ney, and to be born in equal moieties by plaintiff and defen- 
dant, who had an eſtate for life in one of the moieties ; he was 
therefore decreed to pay a moiety of the arrears of the annuity, 
and to keep down a moiety of the growing payments. 


Lord Loughborough.—In that caſe the court carried the lien to 


2 conſequence not neceſſary as between vendor and vendee.— 
The daughter, Scrughan, was a joint-tenant. They ſevered the 
joint-tenancy. She died, and the other fiſter was her heir : the 
bond was a good lien on that ſiſter, then the huſband ſays, I 

was bound only during the coverture ; but it was determined 
that the vendor had an equitable lien, which affected the defen- 
dant's eſtate for life.— There could not be a ſtronger caſe of a 
lien, becauſe the vendor was ſecure. 
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Mr. Mansfield.—The queſtion, there, was only between the 
daughters, the vendees. 


Lord Loughborough.—lIt would have been unjuit againſt the 
huſband, had it not been the caſe of a lien ; for it was the wife's 
debt, for which he was bound only during tlie coverture, and the 
ſiſter was her repreſentative. Lord Camden ſtated the cafe 
of Chapman v. Tanner, and ſaid it was decreed there, that the 
vendor had a natural equity, he having ſome of the deeds in his 
hands, and the money being unpaid. Pollexfen v. Moore is 
not correctly reported in Atkyns, but in ſubſtance right; there 
being in that caſe purchaſe-money unpaid. From a note of 
Lord Hardwicke's, I find he ſays, I delivered my opinion, 
that the remainder of the eſtate purchaſed was to be liable, by 
virtue of the equitable lien.” —The caſe of Fozel v. Heelis re- 
mains: there Lord Bathur/t doubted whether there was ſuch an 
equitable lien ; it becomes therefore of great conſequence that 
it ſhould be ſpoken to.—lt ſtruck me always that there was ſuch 


a hen, and that it was ſo from the foundation of the court. A 


| bargain and ſale muſt be for money paid, otherwiſe it is in truſt 


for the bargainor.—If an eſtate is ſold, and no part of the money 


paid, the vendee is a truſtee then, if part be paid, is it not the 


ſame as to that which 1s unpaid ? 


The cauſe was ordered to ſtand over upon this point, and, 


in the mean time, an iſſue directed to try whether Caſe was a 


bankrupt before the grant of the rent-charge to Morrice — 
Upon the trial of the iſſue, the jury found Cafe a bankrupt be- 


fore the conveyance to Morrice, which put an end to that part of 


the cauſe, and it came on 15th May, 1784, before Lord Thur- 


loo on this queſtion of the lien, when the arguments offered by 


the counſel on both ſides, were little more than a repetition of 
thoſe before the Lords Commiſſioners, Two iſſues were then 
directed, 1ſt. whether the conveyance from Mrs. Clayton to Cafe, 


was intended to defeat her creditors, within the act of 13 Elis. 
1 


2d. Whether the conveyance was an act of bankruptcy, 
under the ſtat. 2 1 Ja. 1. the aſſignees of Mrs. Clayton to be plain- 
tiffs at law, and the aſſignees of Caſe defendants. The cauſe was 
tried, and the jury found, 1ſt. that the conveyance was made in 
order to defeat the creditors; 2d. that it was not an act of bank- 


ruptcy. d |: 
4 | | The 
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* The cauſe came on upon the equity reſerved, 29th January, 
1785, when Lord Chancellor decreed the purchaſe to be ſet 
aſide, and that it ſhould be referred to the Maſter, to take an 


account of the rents and profits received by Caſe, and of the 
ſums of money which had been paid by him on account of the 


purchaſe, an allowance for which, and all other juſt allowances 
were to be made to his aſſignees. 


| A ſhort conteſt aroſe as to 
the coſts at law one iſſue only, having been found for the plain- 


ritts, but Lord Chancellor ſaid, that wherever the material iſſue 
is found for the party who ſets the cauſe down for further di- 


rections he muſt have the coſts, at law; and therefore directed 
colts to be allowed to the aſſignees of Mrs. Clayton. 


Grave again/}7 The Earl of SaiisBury. 


H E late Earl of Sal — by will dated zoth August, 
1776, left legacies to ſeveral perſons, ſuggeſted but not 
proved to be his natural children by a Mrs. Grave; and among 
the reſt, the ſum of 10, ooo l. to James Cecil Grave. The bill 
was filed to eſtabliſh the will, and for an account of the per- 
ſonal eſtate ; but the defendant's anſwer ſtating that the teſtator 
had, in his life time, advanced ſeveral ſums of money to the 
legatees, and eſpecially to Fames Cecil Grave, which it was 
infiſted ought to be taken in ſatisfaction pro tanto of their 
legacies the Lord Chancellor referred it to the Maſter to en- 
quire into the circumſtances of ſuch advancements, and to re- 
port them to the Court. The Maſter found that the teſtator had 
granted to James Cecil Grave a leaſe for ninety-nine years of a 
farm catled Tothalbury-farm, at the rent of 40 J. a year, which 
farm he found had before been let at 142 J. and reported to be 
worth to be let at 180/. per annum. He calculated the diffe- 
rence, between the reſerved rent and the real value at twenty years 
' purchaſe, to be 2, 800 J. and alſo found that the teſtator had paid 
the former tenant of the premiſes 1,200 /. for a ſtanding crop, 
dead ftock, and farming utenſils, and alſo 400 J. for repairs, 
making together the ſum of 4,400 /. | 


When the cauſe came on for further directions, the queſtion 
was, whether this ſum of 4,400 l. thould be conſidered as. a 
ſatisfaction 
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* ſatisfaction for ſo much of the legacy of 10,000 J. Lord Chr. 
cei/or was of opinion that it was not to be ſo conſidered, and 
ordered the legacy to be paid. —Upon this the defendants ap- 
plied for a re-hearing, which now coming on, Nr. Attorney 
General, Mr. Madocſs, and Mr. Scott, argued for the defendants, 
That this was a provition made by a parent for a child, and in 
that caſe, the general priuciple of the Court was, that any fum 
of money advanced was a ſatisfaction for ſo much of the 
legacy, that the cate of a putative father was in this reſpeci, 
the fame with the father of a legitimate child; the rule extended 
even to a diſtant relation, if he ſtood /ovo parentis, If this had 
been a purchaſe, it would have been an advancement ; the gift, 
and the expence of ſtocking the farm, is equivalent to that, 
Beſides there is, in this caſe, a ſtrong circumſtance to ſhew Lord 
Saliſoury's intention; tor with reſpect to one of the other ſons, 
William Cecil Grave, to waom he had given the living of Zat- 
field, he had conſidered that circumſtance, and had given him 
a legacy of 4, ooo J. only.— The principle is fully laid down in 
the caſes of Jen v. Feſſon, 2 Vern. 255. Puſey v. Deſbouveric, 
3 Wms. 315. Heſtius v. Hoſkins, Pre. Ch. 263. Hartop v. 
Whitmore, 1 Vm. 681. Shudal v. TFekyll, 2 Alk. 5 16. If 
there be any doubt. whether Lord Saliſbury ſtood in the relation 


of father to the legatees, that is proper matter of reference to 


Lord Chancellor, — The reference which has already gone to 
the Matter, was tuthciently large to have admitted that circum- 
ſtance to have been ſtated : It is not ſo, but no exception has 
been taken to the report on that account. It would not be pro- 
per now to make a further reference to the Maſter. It might 
lead to the diſcovery of the very circumſtance which Lord Sal:/- 
bury wiſhed to conceal. If new references were to take place 
whenever parties wiſhed to bring forward freſh facts, it would 
lead to inconvenience, and would be doing, upon a re-hearing, 
what would be the proper ſubje& of a bill of review, where the 
parties muſt ſwear the fact was not in their knowledge at the 
tiling of the former bill. As to the merits,—all theſe caſes 
have been treated as falling within the range of thoſe deciſions 
that where a perſon indebted gives a legacy, it ſhall be conſi- 
dered as being a-2ayment of the debt. I am {orry the courts 
have taken it up n that idea, for when parents are making pro- 
viſions for children, they certainly do not conſider it in that 

TY light, 


E RF, 7 
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*light, no Jaw obliges them to make the proviſion in the extent 
they do.—The principle has been ſuppoſed to be founded in the 
civil law, I with the caſes in that law had been, originally, 
looked into with more accuracy. I queſtion whether it 1s, there, 
taken up on the idea of a debt, or is not rather conſidered as a 
preſumption repellable by evidence.—The Court has however 
certainly preſumed againſt double portions, and although it has 
encouraged that conjecture, with a degree of ſharpneſs I cannot 
quite reconcile myſelf to, wherever a proviſion is made directly, 
or as a portion by a parent or perſon loco parentis, I will not 


1 F392 


diſplace the rule laid down by wiſer men, that it ſhall be a ſatiſ- 
faction; however reluctant I may be to follow it: but I fhall 
expect the caſe to be brought up to that point. In the pre- 
ſent caſe, it would be preſuming that Lord Saliſbury had the 
idea of a portion in his mind, when he was giving a thing not 
ejuſdem generts.T 

DECREE AFFIRMED. 


+ The queſtion of ſatisfaction has been ſeveral times ſince before the Court; eſpecially in 
the caſes of Powwel v. Cleaver, . v. 2. p. 499. and Rickman v. Morgan, pot. V. 2. p. 394. 


Witson BRAD VYLL, Executor of the late WILSON 
BRAD YLL, Eſq. — - - Plaintiff. 


Joan Bart, (a Bankrupt) and RIcHARD Jonss, 
Aſſignees of BxaDBury, a Bankrupt, and Tromas 
Hrarnriglp, and MaThtw JEFFERIES, Aſſignees 
of Jonx Barr, 1 - Deſendants. 


BRA DBURY owing a year and a quarter's rent to the 

plaintiff's teſtator, at Midſummer, 1780; he, on the 28th 
of June in that year, cauſed a diſtreſs to be made on his goods 
tor the ſame, and the coſts. Bradbury replevied the goods, and 
entered into a replevin bond to the ſheriff, with two fureties 
who have fince become bankrupts. The cauſe in replevin was 
removed into the Common Pleas, but before any proceedings 
were had, Bradbury became a bankrupt, and the defendants 
Jones and Ball were choſen aſſignees, and poſſeſſed themſelves 
of the effeQs of Bradbury, (and among then the goods ſo 
diſtrained) and ſold them. After che bankrufex, the plaintiff 
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obtained judgment in the cauſe in replevin, and ſued out a wit 
de retgrno habendo, and filed this bill infiiing that he has an 
equitable lien upon the goods taken in diſtreſs, for a return of 
the goods or payment of the value of them by the aſſignees. 


4 


Mr. Kenyon and Mr. Lloyd, for the plaintiff, contended, that 
he had a right to follow the goods. — That, by the diſtreſs, he 
had obtained a lien upon the goods; and that it was a clear 
rule in equity, that where a hen is once obtained, it will 
continue againſt the party and all volunteers clauning under 
him.—The. aſhgnees cannot be in a better ſicuation than the 
bankrupt himſelf. ir this was not fo, the taking the bond, 
which is an auxiliary ſecurity, would take away the primary 
one, and that too by an act of law, and it would be eaſy for 
tenants to cheat their landlords by replevying the goods and 
giving bad ſureties. The different rule under bankruptcy, and 
in caſe of executions, is well known: under the 8th of ne 
the landlord can only have one year's rent ; but under a bank- 
ruptcy he may take the whole rent due.—The retorno habends 
not iſſuing till after the bankruptcy, is material in equity; for 
the firſt lien is carried though the whole tranſaction, 


Mr. Madcc#s, for Heathfield and Fefferys, aſſignees of Bull, 
who had become bankrupt.—lt is not neceſlary to come into 
a court of equity for relief in this caſe. Upon the retorno 
habendo iſſuing, if the return was that the goods were cloigned, 
a withernam went at law againſt other goods of the tenant, 
If he had no other goods, a /cire facias went againſt the ſheritt— 
The act of the 11 Geo. 2. enables the ſheriff to take a bond 
with ſureties, which he may aſſign to the landlord, that he may 
ſue the ſureties; ſo that the remedy is complete, without the 


interference of a court of equity,——Mr. Lloyd ſays, there is a 
lien, —if ſo, it muſt be an equitable lien.— There is no 


authority which ſays that he has a lien here, having none at 


law. The landlord diſtrains the tenant's goods, they are de- 
livered, in due courſe of law, out of his hands on the ſecu- 


rity of the ſureties and of the ſheriff.— There is no neceſſity 
for a lien. 


Mr. Arden, for Tones, the other aſſignee. —This is a caſe which 
muſt have happened over and over again, but it is the firſt time it 
2 has 


in Tue COURT or CHANCERY. 


has been brought before the court, —The queſtion is, whether 1785. 
the landlord cannot recover the goods from the aſſignee of the 
diſtrainee,—Trover never has been brought.—Mr. Kenyon muſt . — . 
contend, that he might have brought 7rover againſt the aſſignee; Barr, 
but if the aſſignee has fold them, the lien is gone. SF 
mon law the diſtrainor could not ſell the diſtreſs, but the ſtatute 5429] 
has converted diſtreſſes into executions.—— If the ſheriff upon 

the retorno havendo, returns elengalta, the party has his remedy; 
1ſt, againſt the ſureties; 2dly. againſt the general goods of the 

tenant ; but by the bankruptcy, the remedy againſt the general 

goods is gone. It is allowed, that if Bradbury had fold them, 

an action could not be brought againſt the purchaſor; could an 

action for money had and received he in that cafe againſt Prad- 

tzry ?—The auxiliary remedy is ſubſtituted. There is no rule, 

that where there is a ſubſtitution, that inſtead of which it is fub- 

ſtituted ſhould remain liable. 
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Mr. Holliſt, on the ſame ſide, - Before the ſtatute of H- 
nunſter 2. the tenant had a right, upon the diſtreſs made, to 
replevy the goods, and the landlord had no ſecurity ; he had 
only the writ of retcrno havendo ; and if the goods were fold, 
he could do no more. The ſtatute of Weſtminſter 2. gave 
pledges, the conſequence of which was, that if the plaintiff 
got judgment for a retorno habendo, and the goods had been 
fold, the ſheriff returned them elongata, then the landlord was 
intitled to a capias in withernam; but if the diſtrainee had no 
goods, or the diſtrainor did not chuſe this remedy, he had a 
ſcire facias againſt the pledges. If the ſheriff made his return 
ſcire fect, the landlord had his action for the value of the goods. 
If the pledges had no goods, the landlord had his action againſt 
the ſheriff himſelf for taking inſufſicient pledges ;'but if the 
goods were eloigned, and became the property of another per- 
ſon, he could not follow them.—The ſtatute 17 Car. 2. c. 7. 
gave a new remedy ; that where the plaintiff in replevin be- 
came non-ſuit, or there was a zor-profs, or judgment on demur- 
rer for the landlord, it was to go to a jury to aſſeſs the value, 
tor which the landlord might have execution againſt the te- 
nant, — But in this caſe the landlord has ſued out the 
rctorno habendo,—T he ſtatute 2 /. & M. f. 1. c. 5. cave a 
{ale of the diſtreſs. Before that ſtatute tae goods muſt have 
remained in the {ſheriff's hands, —By that act, at the end of five 

days 
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CASES ARGveD AND DETERMINtD 


*days the diſtreſs may be ſold, but the purchaſor would be in 


by the tenant. The ſtatute 11 Geo. 2. c. 19. gave the addi. 


tional remedy of the replevin bond, which the landlord may 
ſue, or may have his action againſt the ſheriff.—In all this 
courſe, the landlord had no title to the goods, he had only x 
right to call upon the ſheriff to take them into his poſſeſſion.— 
The writ carries the idea of the right of the tenant to ſell the 
goods, the landlord has no intereſt or property in them, he can- 
not prevent the replevin. King v. Cotton, Parker 112; the 
five days had clapſed, but the goods were not ſold ; an ex- 
tent iſſued from the crown teſted after the writ was out: The 
reſult of that caſe was, the extent prevailed againſt the diſtreſs, 
becauſe the goods, not being ſold, were ſtill the property of the 
tenant ; it would have been the ſame in caſe an execution had 
come, prior to the ſale of the diſtreſs. Here the landlord has 
taken the return that the goods are eloigned, and they are 
cloigned by the act of law.— What the plaintiffs aim at here, 
would put them in a better ſituation than the crown. It the 
extent had been teſted the day after the aſſignment, the crown 
could not have touched theſe goods. The bargain and fale by 
the Commiſſioners, took away all the right of the landlord. 
The aſſignees themſelves ſold the goods before the landlord was 
entitled to the retorno habends. Then, if Bradbury himſelf 
had ſold the goods after the replevin, the reſult muſt have been 
the ſame, — his other goods would have been liable, and if he 
had none, the pledges would. In many caſcs the aſſignees 
are in a better ſituation than the bankrupt. In the caſe of 
bankruptcy, if the landlord does not diſtrain whilſt the goods 
are upon the premiſes, he muſt come in as a creditor.—As to 
his prior and auxiliary ſecurity :—it is merely the hard{kin of the 
caſe: a man taking what he thinks a better ſecurity, frequently 


gets a worſe. If the obligee in a bond ſues the obligor, and. 


obtains judgment, the obligor dies inteſtate ; the oblicee has 
loſt the benefit cf his bond, and muft take only half the land 
by elegit, — The replevin-bond was not forfeited before the 
bankruptcy, ſo that Bradbury is not diicharged : he and the 
{ureties may be ſued; for, till the return awarded, there was no 


| forfeiture of the bond; and the landlord ſtill has his remedy 


againſt the ſlieriff by /cire facias, or by action, for taking in- 
ſufficient ſureties. Ihe gentlemen on the other fide have 
not cited a fingle caſe to ſhew that the landlord has a Itzn,— 

+ 110 


he 


in Tus COURT or CHANCERY. 


nor any thing even analagous to it, —only a mere þ/e dixit, that 
he had a hen. Upon the whole, the landlord 1s not entitled 
to any relief 1n a court of equity. 


Mr. Kenyon, in reply, — The gentlemen on the other fide 
producing no precedent, there is no great need for a precedent 
on ours.—By the writ, the landlord is to be put in perfect ſe- 
curity.—All the remedies are accumulative for his benefit. — 
f the courſe of the law will give a remedy, Mr. Madochs ſays 
he cannot come here; but this is the caſe where the tenant is 
a bankrupt and has no goods, the pledges are alſo inſolvent, 
and the ſheriff is not liable for taking inſufficient pledges, be- 
cauſe, when taken, they were ſolvent. The judgment of the 
Court is, that the ſheriff cauſe the goods diſtrained to be re- 
ſtored in ſpecie. The only argument which is made uſe of 
ariſes from the caſe of the King v. Cotton, — Your Lordſhips 
will conſider that was between the King and the ſubject. 
The King has a right, in preference to the ſubject diſtraining,— 
but in the cafe of goods diſt rained, they could not be taken 
under an execution. Here we are contending on the ſame 
ground as if it were with the tenant himſelf. If the goods re- 
mained in ſpecie, they muſt be returned; if not, the money 
for which they ſold, muſt be paid over.— The aſſignees are 
liable to all the equity to which the bankrupt would be liable. 
The money is a depolit in their hands for the perſon who would 


have had a right to the goods, if they continued in ſpecie.— 


As to the goods being eloigned by act of law, the law ſtands in- 
different between the parties.— I do not find myſelf bound to 
contradict the King v. Cotton : that caſe went on the preroga- 
tive proceſs, | 


Next day, Lord Commiſſioner A/hburft ordered the caſe to be 


ipoken to again when the court was full, and particularly, whe- 


ther after the retorno habendo, and the goods returned, they could 
be fold under the ftatute ; at common law (he ſaid) the ſheriff 
could only keep, not fell them. A diſtrainor has no property 
in the goods, they are only in the cuſtody of the law for his ſe- 
curity, 


Vol. I. 


UL 
4 


This 


1785. 


— D—_— 


PeraDyLL. 


avaint 
baLL. 


[*431] 


3 


- 
" m—__ — — * 
8 
429 * . o 3 1 Po * * — * 
4 — * — 
1 


——— — — 


— —— 
— —— — - 
— — — 


r 


— — — — 
>” _ 


- 


—— -- —_ 
— - 1 


, ̃ —QQQ 
- n 
* 
— 


"= „ > 4 
— — — — = 


=_ k Ron 
OS 2 — — 


In, 
— 


— * La - 
DE 2 
n 


— 
ü ̃ P. —⅛] iu . 
A 1 * 24 af - 
E — —— — — Hh 2 ͤ a 

5 2 Mn - 4 > 
419 


— 
2 * — 
. . — * - 
—— =- 
— Lond 


* — 
. 


— 


— 
— — 


. 
D 


a YT - Ta 


— — 
— 


2:4 
* 
* 
* 
0 
* 
1 
. * 

"$4.4 
mM 
10 

4 

ö * 
9 
0 
iP 
. 
— 
a '2 © 
WW 
+; 15 1 
N 
8 
Aſt 
378K 
4.} * 
r 
+ 2 
* 
15 
* 
2 
N 
1 
1% 
I 
» 
1 
* 


=D 


I —— CITES 
3 
Ln 


ON — 1 
* 5 2 = 

* — * — 

— * - - * 


i 


3 = 
=, 
98 


— < 
þ — * — * 
— — — 2 
A A rene 3 
2 D 


— * — — — 
N 


1785. 


ye 


Bzx avyLL 
a arnjl 
BaLL. 


[*432] 


ed on other grounds, than merely that of prerogative. There be- 


this caſe is encreaſed by that of the King v. Cotton. When 
the goods are replevicd, they are delivered over to abide the 


perſons in privity with the tenant, they would be liable upon 


CASES ARGUED AND DETERMINED 


This cauſe came on again in Trinity term, before all the 
Lords Commiſſioners, according to order. 


Mr. Kenyon, for the plaintiff,.— The goods have gotten into 
other hands by the replevin, but are ſubject to Mr. Bradylbs 
right. If they had remained in the hands of the bankrupt, they 
would have been ſubje ct to the retorno habendo, - and being in the 
hands of the aſſignees they are clothed with the ſame equity 
as before, and the money produced by the ſale, is ſubject to the 
plaintiff's claim. A queſſion was thrown out as to the right 
of the parties after the retorno habende, and whether the ſheriff 
could fell, As the law which gave the return is a remedial law, 
the fair expoſition is, that when there is judgment for a return, 
it ſhall be conſidered as ſubject to all the rights which operated 
before, and muſt ſtand in the fame fituation as before the reple- 
vin. 


Mr. Madocks and Mr. Arden for the defendants contended, 
that the plaintiff's lien only continued till the goods were deliver- 
ed by the replevin; and the ſtatute only giving a ſale if the goods 
are not replevied, the ſheriff cannot ſell in any other caſe :—that 
upon elongata returned, the ſtatute gave a remedy againſt the 
other effects of the tenant, and that, notwithſtanding the acts were 
remedial, and favourable to landlords, they did not vary the na- 
ture of his property. The King v. Cotton, they obſerved, proceed- 


ing in this caſe no contract, there could be no equitable lien ariſ. 
ing from contract; and the legal lien being gone by the replevin, 
the plaintiffs had no liep on the goods, but muſt ſeek the other 
remedies. | 


Lord Loughborough, Lord Commiſſioner, —This is an applica- 
tion to a court of equity, on the ground of a lien upon theſe 
goods, in the hands of the aſſignees. The difficulty of deciding 


event of the ſuit, If they came afterwards into the the hands of 


the return, Cc. If fold, an action for money had and received, 
2 would 


in THE COURT or CHANCERY. 


*would he for the money. If this were not the caſe, the law 1785. 
would be very defe dive: —but the perſons who had received 
money for them, would certainly be liable in an action for bone LL 
money had and received. If the aſſignees are liable in equity; N i 
the value being ſettled, they muſt be ſo at law, the ground will | 


be the ſame to recover there. 


[*433] | 


Therefore ordered the bill to be retained, and an action to be 
brought for money had and received to plaintiff's uſe, againſt the 
aſlignees, the defendants to admit that they fold the goods taken 
in diſtreſs to an amount excecding the rent. 


An action was accordingly brought by the plaintiff againſt 
Jones the original athgnee of Bradbury, and Heathfield and Fef- 
feries the aſſignees of Ball the other aſſignee of Bradbury, and 
tried the enſuing ſittings in the King's Bench, when a verdict 
was found for the plaintiff, ſubject to a caſe reſerved for the opi- 
nion of the court.— The caſe was argued in Trinity term, when, 
the reporter is informed, Lord Mangfield, Mr. Juſtice Willes, and 
Mr. Juſtice Buller, threw out an opinion againſt the plaintiff's 
claim; but Mr. Juſuce A/bur/i teeming doubtful, Mr. Juſtice 
Buller ſaid that there muſt be a nonfuit, as the action was 
brought againſt the parties jointly, who had not received at the 
ſame time. A non-ſuit was accordingly entered.—Upon an at- 
tachment being taken out for the coſts of the non-ſuit, the 
plaintiff petitioned the Lord Chancellor, that the defendants 
mizht be reſtrained from calling upon him for them, the action 
having been brought under the authority, and by direction of 
of this court. -Lord Chancellor ordered the money to be brought 
into court, to abide the event of the cauſe.—Another action was 
brought, and being tried at the fittings after Trinity term, a ver- 
dict for the plaintiff was again found, ſubject to a caſe reſerved 
for the opinion of the court. That caſe was argued laſt term, 
and the court of King's Bench were unauimouily of opinion, 
that the plaintiff had no lien upon the goods, and ordered an- 
other non- ſuit. 
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The cauſe came on now, 29th Janmary, on the equity reſerved. 
The counſel for the plaintiff made a flight application to have it 
re-heard ; but this not being inſiſted upon, the bill was ordered 
to be diſmiſſed; which drew on a queſtion as to coſts, particu- 
larly the coſts of che non-ſuit, which were at length ordered to be 


paid 


CASES ARGUED AND DETERMINED 


1785. paid out of the money paid into court for the purpoſe. So that 
—— finally, the bill was 


* 
DR AT VI.. 1 
3 Diſmilied with coſts at law; but without coſts in equity. d 
BALL. at 
[*434] ” _ i 
* | W 
In the Matter of Hass NCTEEVER, a Bankrupt. aj 
5 APE RS had bcen delivered out ſeveral years ago, for the 5 
n'/i orante 
r purpoſe of being examined, and ſome time ſince an order 4 
turning pa— 
Wee had been obtained that they ſhould be reſtored. Application had ( 


ing to order. been made for the return and refuſed. The order had been 
ſerved perſonally, but no writ of execution of the order had been 
ſerved or ſued out. Mr. Reed moved the laſt day of the term, | 
for a ſequeſtration %, and the rule was granted as of courſe, 


\ 
\ 

1 CAT OR again Burke, and others, 

Commiſſion- | 

3 EFENDANTS Edmund and Richard 

5 iD mund and Richard Burke, had entered 

þurſt, and into a bond of 500 /. to the other defendant Hurgrave, for : 


Hotham, 27th 


June, 1783. ſecuring 250 l. dated 5th September, 1777, (together with other 
Betore Lord 1 d | . , 
e Wa bonds, amounting to 1, 50 J.) and had taken from him a coun- 


Os lun ter-bond, for ſecuring the ſaid ſum of 1, 50 J. Afterwards the 
4 Al , 1 - = . | 
Marci ys g. defendant Hargrave borrowed of the plaintiff Cater, 100 l. on his 


B. entered own promiſſory note, and depoſited defendant Burke's bond, 


into bonds to a TREE | ; a : ; 
„ and took a with plaintiff, as a ſecurity. The 100 J. not being paid, the plain- 


counterbond. tiff filed this bill, praying the defendants Burkes might pay to the 


J. de poſits 

Z's boadwith plaintiff, what ihould be found due on account of the 100/. and 
C. as a tecu- 

rity. Bill intereſt, out of the money ſecured by their bond.—The bond ap- 
fied by C. : EE” . . 
againtt Fand Peared to be given for the purpoſe of ſatisfying creditors of Wil 


H. that B. {iam Burke, a relation of the defendants Burges, between whom 
might pay 

him our of and Hargrave, there was matter of account, on which Jilin 
the debut to | 
H. diſiniued, 


Burke was debtor; and that there was: allo a matter of account 
outſtanding ER Edmund Burke, and the detendant /{argrave. 


Mr. Madgoks and Mr. Holliſt, for the plaintiff, argued (upon 


Lord Loughborough's expreſſing a doubt what remedy the plain- 


tiff 0 have in equity) That the relief was by preventing 
the 


in THE COURT o CHANCERY. 


iche defendants Burkes from ſetting up the counter-bond, as a 
defence againſt any action which might be brought againſt them 


at law, in the name of Hargrave.— That the bond here, being 
lent for the purpoſe of raiſing money, and a counter-bond taken, 
was a fraud, and the holder of the bond ought to be protected 
againſt the counter-bond ſo taken being uſed as a defence. 


Mr. Holliſt cited the caſe of Lord Shelburne v. Tierney}, in the 


Exchequer, where, in the action at law, Lord Shelburne pleaded 
the counter-bond, and the plaintiff filed a bill to reſtrain him from 
ſetting it up: Lord Shelburne ſubmitted. 


Lord Loughborough, — Then the Court did not decree that he 
ſhould not ſet up the counter-bond. 


Mr. Kenyon, for defendants Burkes,—Whoever takes a ſecurity, 


which, at law, is unaſſignable, muſt take it ſubject to every defence 
which can be made againſt it. 


Mr. Arden, for defendant Hargrave, — The queſtion for your 
Lord{hips to decide 1s, whether the holder of the bond, ufing it 
with the conſent of the obligor, the obligor can contend at 


+ The plaintiff 12th May, 1769, executed to Laughlin Maclean, three bonds for 5000 J. 
each payable with intereſt three months after date, Maclean afligned theſe to the Panchauas 


at Paris, and they to defendant Tierney. In Hilary-Term, 1771, he brought his action 
againſt plaintiff, in the name of Maclean. 


Tierney, Maclean, and the Panchards, for an injunQtion to ſtay the proceedings in the action. 
and therein ſtated, that the bonds were executed by plaintiff, as accommodation bonds, to 
enable Maciean to raiſe money for himſelf, and that counter bonds of indemnity were exe- 
cuted by Maclean to the plaintiff. That Maclean had aſſigned them without confideration to 
the Panchaudi, and they to Tierney, who now ſued at law, pretending that money was paid for 
the bonds, or that they were taken in payment of debts; whereas the bill charged, if there 
were any ſuch debts, that they were upon illegal ſtock-jobbing tranſactions that the aſſign- 
ments were antedated with a fraudulent view, they having been made after the Pancbauds failed, 


and therefore invalid. An ir junction was obtained, and in May, 1772, Tierney put in his 


anſwer, admitting the bonds and counter-bonds and the aſſignment to the Panchauds, but 
denying any knowledge of the conſideration, admitting alſo the aſſignment to himſelf, and 
tating it to be in conſideration of a debt due to him from the Panchauds, and that they were 
delivered to him previous to their failure, though formally afſigned afterwards : denying the 
dock jobbing tranſactions, and giving a ſchedule of the account between the Panchauds and 
himſelf. The Pan. hauds alſo put in their anſwers, agreeing in the fats wich that of 
Tierney, and ſtating the aflignment from Ma-/eas to them to be for a fair debt. On the 26th 
of May, defendant Tierney obtained an order to diſlolve che inj unction upon the coming in of 


the anſwers, unleſs cauſe ; and exceptions having been taken to the anſwers, and oyer-ruled, 


the injunction 2 3d. June, 1772, was diſſolved on the merits. 


Vol. I. 2 law, 


In Eafter following plaintiff filed his bill againſt 


ity * W — — 
Je 4 — > 
as —_ — — — . 
4 —— ——— — — hy 
* = N * + © 3 9 22 ", — p 
5 — — r 8 „ „ * — 
. r - pays \ l 
, n 
— — 2 
a TIC -_ - 
. 1 — — 714. ——fjÜ. = cav— —_—_— 
—— * = 


2 
1222 


2 
= ay = 


\ =” 1 V. — £ 
\ n Sa I "SEED 2 — - - Ez 
A as 2 = * 8 - 4 > — 
Pt n * = 2 — = _ > 3 oa 2 1 
„ 2 . N 
—qꝓͤ— —[„—ð 


* 
N 
1 4 
| 
: * 
4 
* 
l 
[ 
1 b 
4 . 
„ 
. 
: * 
1 
; 
1 : 
4 
' 8 
* 
4 K, 
1 
;, 
al + 
n 
I * 
N | 
* 1 
* 
* 
, 
1 
* 
we * 
1 
"Io 1 
4: 
Tr 
EY 0 
. 
WF. » 
* fi 
1.4 + 
\_ y 
bi "LY 
4 » 
_ 
\ "2% 
++ 3b 
1 8 
5 
. A 
_ 4 l 
+ XY 
1 
i -. 
1 5 
1 ; 
Ke 
\D 
= 
k ! 
* „* 
« 
* . 2 7 
m0 * 
7 ＋ 
= 
by. , 
d 'Þ 79 
[ 4 
fl *. 
"= T3 
4 . 
K* « 
<< = 
7 
} 4 
« 
YM 
1 LAH 
= 
1 
FRY 
', 8 
17 LL. 
4 ' 
d | 
W 4 : 
, k "oY 
1 | 
17 by on 
% 
1 
e 
* wy 
"y 4 YL 
0 
4 9 
Er 
1. 4 
3 
"2. . by 
1. 
* 
114 
o 
1 4 * 
1 
; { 
__ vt 
" 
2 FO 
4 
3 
728 
, ' 
N * 
4 1 
1 $ 
* þ . 
6. 
"ug \ 
: 2 
> Ms , 
; of. 1 1 
WEL > 
*.* vw; 
8 
23.9 
b p 
Rds 
IE 
1 
* 
7 7 WW. 
=. 
14 
. : 
( b 
* 19 
| | j 
7 4 
: Fl 
: 1 
= ' 
p 91 
4 1 
H 
r N 
* „ 
* 4 
1 
9 . M 
„ ! 
1 


8 5 


75 Is = 
£X Th - 
— — 

7 8 mg = — 
— wu _ 
= —=2 i 7% 
' — 3 — 
8 = 


— — 


— 7 ID 
— 3 
4 r 


5-%.- 
= — PRE 2 1 
—— — n 

3 —— - 


—x 
— — 
- — — —— 
= 


CASES ARGveD AN DP DETERMINED 


* law, to ſet off againſt it, as an unaſlignable ſecurity.— An un- 
aſſignable ſecurity at law, if aſſigned by the conſent of the obli- 
gor will be held, in equity, to be the ſame as an aſſignable ſe— 
curity. 


Lord Loughborough, — Suppoſe the bond had been paid off, 
but had continued in Cator's hands, the argument will go to 
this, that Burke could not ſet off the payment, unleſs indorſed 
upon the bond. It is turning an unaſſignable into an aſſign- 
able ſecurity. It is a very different caſe from a bond given to 
be depoſited with Cator. The whole queſtion is between the co- 
defendants. The bond can never be conſidered in any other 
light, than as an unathgnable ſecurity ; to conſider it otherwiſe, 
would bring all the cauſes on bonds in Weſ/tminſter-hall, into 
this court. The plaintiff has miſtaken both the law and equity; 
for firſt, he has ſuppoſed that the holder of a bond, might, where 
there was no diſcovery to be made, come hither, and have a 
different relief from what he could have at law; and ſecondly, 
that if there was fraud in giving the counter-bond, it could 
not be made uſe of at law. When this bill is diſmiſſed with 
coſts, you may bring your aGion in the name of Hargrave. If 
this bill would lie by the ſimple act of aſſigning the bond, a ſuit - 
in equity might be brought on every bond that is given. 

Ordered the bill to be diſmiſſed with colts. 


Mr. Holliſt prayed that the bond, aſſignment, and other evi- 
dence, might be entered as read. 


Lord Loughborough, — If you had brought your bill on a bond, 
and there had been no demurrer, the bill muſt nevertheless 
have been diſmiſſed. I ſee no reaſon therefore 1or the evidence 
being entered as read. But Mr. Holliſt preſſing the matter, 


that in caſe of an appeal, no evidence could be read above, 


which was not read here, and deſiring that the evidence might 


either be entered as read, or the requeſt, and refuſal by the Court 


be taken notice of. It was entercd as read. It came on now 


before Lord Tourlw, upon a re-hearing when his lordſhip was 


of opinion that a ſpecial purpoſe appearing for the bond to Ha- 
grave, and that it was not to give a general credit, the plainciff 
was not entitled to the remedy prayed, and therefore affirmed the 
Lord Commiliioners order of dilpuſhon. 


4 Huxrrr 


in THE COURT ox CHANCERY. 


* H UuUuxXTEP againſt BROOMAN. 


HIS was a bill for an account of the real and perſonal 
eſtate of the teſtator, under a moſt ſingular will. © Fever- 
ſham, November, 1783, This being my laſt will and teſtament, 
[give and bequeath to Mary, daughter of Mary Huxtep, and 
likewiſe to the fon and daughter of Szgſan Topley, all the over- 
plus of my money; and likewiſe beg of my executor, that he 
will pay into the hands to the above children's friends, all 
the money that 1s due to me on ſettling my father's account--- 
Friday---I give and bequeath to them all 7 am worth, except 
20. which I give to my executor Mr. Thomas Brooman : ſigned 
Edward Brooman, Witneſs William Dean, Elizabeth Roots, (and 
underneath, about the middle of the paper,) Sarah Coflon'.--- 
The word worth, was nearly obliterated, and the whole will, 
bore manifeſt proof of the teſtator's being very illiterate.— 
The teſtator was entitled to a ſhare, with his brothers, in a 
gavel-kind eſtate, which had lately deſcended by the death of 
his father ; and the only queſtion was, whether this will paſled 
the real eſtate. egg. 


Mr. Mansfield for the plaintiff, barely faid, all be is worth, 
muſt paſs the real as well as perſonal eſtate. 


Mr. Madocks and Mr. Harvey, for the defendants, inſiſted that 
here being no expreſſion, in the will, which pointed at the real 
eſtate, only the perſonalty could paſs; no determined caſe has come 
up to the preſent. They are moſtly accompanied with the cir- 
cumſtance of there being introductory words 1n the will, which 
lhew that the teſtator intended to diſpoſe of his whole property. — 
In Bowman v. Milbank, 1 Eq. Ca. Abr. 208, All lo my mother, was 
held not to paſs lands. 


Lord Chancellor obſerved, thatthat was the caſeof a nuncupative 
will, and thinking it clear, that the Terms / I am worth, with- 
out other words to controll them, muſt paſs real as well as perſon- 
al eſtate, decreed for the plaintiff. 
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CASES ARSUED AND DETERMINED 


*HAaLL again// SMITH. 


HIS was a plea to a bill of revivor, in a caſe where no- 
thing remained but the matter of coſts, which had been 
ordered to be paid into the Bank, and being unpaid at the tim: 
of the death of the party, the queſtion was, whether a bill of 
revivor would lie againſt the repreſentative.—In {upport of the 
plea, it was argued that where the party who 1s to pay coſts 
dies, it is a perſonal debt, and dies with him, unleſs the 
coſts are ordered to come out of a particular fund: although, 
where the party who is to receive the coſts dies, his repreſen- 
tative ſhall have his remedy againſt the party decreed to pay, 
For the plaintiff it was objected, that this- do*irine only 
held where the coſts were not taxed, but that as ſoon as the coſts 
were liquidated, the debt was become certain, and it was proper 
matter for a bill of revivor and ſupplement, as this in truth was, 
it praying an account and payment out of aſſets The caſes 
cited at the bar, were White v. Hayward, 2 Vezey 461. Johnson 
v. Peck, 2 Vezey 465. Kemp v. Mackrel, 2 Vegey 579; and 3 
Athk. 8 12. Blower v. Morrets, 3 Ath. 772 — [To theſe the Re- 
giſter added, from a manuſcript book, the caſe of Eagel v, 
Brown, to the ſame effect. 


Lord Chancellor thought the coſts having been taxed, this caſe 
was not within the general rule, and made it certainly matter ot 
revivor ; if they had not been taxed he might have laid hold of 
the circumſtance of their having been ordered to be paid into 
the bank as taking the caſe out of the rule: and therefore over- 


ruled the plea. 3 


is THE COURT or CHANCERY. 


Faſter Term 


45 Ged. 3. HSE, 


ATTORNEY GENERAL againſt CowPER, 


H1S was an information for the purpoſe of removing 

truſtees of a charity- ſchool at Blencowe, in the county of 
Nottingham. The founder had deviſed lands, after the de- 
ceaſe of his wife, to truſtees, for the purpoſe of ſupporting the 
ſchool, and had directed that ſo often as his ſaid truſtees ſhould 
be reduced to two, ſuch two ſurvivors ſhould nominate a certain 
number of perſons, being inhabitants of Great or Little Blencowe. 
The objection taken to the truſtees was, that they were not in- 
habitants of either of the Blencorwes. 


Mr. Attorney General, in ſupport of the information, cited a 
caſe of the Attorney General v. France, before Mr. Baron Eyre, 
fitting for Lord Chancellor, 1780, where there was a fimilar de- 
viſe, and ſaid that Mr. Baron Eyre thought the circumſtance of 
inhabitancy ſo material, that he removed the truſtees on that 
ground only. | 


Lord Chancellor ſaid, he could not but doubt that caſe to have 
been determined upon this ground. He conceived there mult 
have been ſome ſpecial ground which did not now appear: but 
in this caſe there ſhould have been evidence to ſhew that there 


were proper perſons in Blencowwe to be truſtees, and the truſtees | 


neglected to ele them. 
Information diſmiſſed, with 40 f. coſts. 


Vol. I. 6 A SHIRLEY 
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CASES ARGUED AND DETERMINED 


*SHIRLEY againſt STRAT TON, 


Hs was a bill for the ſpecific performance of an agree- 
ment for the purchaſe of an eſtate in marſh-land, at 
Barking, in T, and for payment of a ſum of 10001. the pur- 
chaſe- money. The defence was, that the eſtate was repreſented 
to the defendant as clearing a neat value of 90 J. per annum, and 
no notice was taken to him of the neceſſary repair of a wall to 
protect the eſtate from the River Thames, which would be an 
out- going of 50 J. per annum. And it appearing, upon evidence, 
that there had been an induſtrious concealment of the circum- 

ſtance of the wall, during the treaty, 
Lord Chancellor diſmiſſed the bill, but without coſts, 


N1GcHTINGALE again LawsoN. 


'HIS bill was filed againſt the defendant, bella Lareſer, 

as executrix of El:zabeth Barnard, who was alſo executrix 
of her late huſband Erne/t Barnard, for an account of the per- 
ſonal eſtate of Erneſt Barnard, The defendant in her anſwer in- 
ſiſted on being allowed ſums of money, paid by Mrs. Barnard 
during her widowhood to the city of London, for fines and ex- 
pences of the renewals of leaſes of the Brawn's Head Tavern, and 
another houſe in Bond-ftreet, which had been made the ſubject 
of a ſettlement on her marriage with her late huſband, and alſo 
of the will of the ſaid Erne/t Barnard of the 19th May, 1750, by 
which he gave to his ſaid wife, all the reſidue of his eſtate (in 
which theſe houſes were included) during her widowhood, but 
after her deceaſe, or marriage, gave the ſame to the plaintitis, 


who were her brothers. 


The cauſe had been heard before the late Sir Thomas Serve! 
and by him referred to the Maſter, who had reported a c«:- 
tain ſum, Exceptions had been taken, and it had come ci 
upon a re-hearing, the 8th of May, 1784, when the Lord 
Chancellor referred it to the Maſter, to ſtate the circumitances, 

4 and 


in TE COURT or CHANCERY. 


and expence of the ſeveral renewals. Theſe appeared upon 
the Maſter's report to be as follows : The original leaſe was 
for the term of ninety-nine years, which would expire in 1766. 
At the death of Ernegft Barnard, fifteen years were unexpired. 
On the 10th of December, 1754, Mrs. Barnard agreed with the 
committee of City-lands for a leaſe for twenty-eight years, from 
Lady-day, 1766, in order to make up her term forty years, from 
Lady-day, 1754. For this renewal, ſhe paid 210/. for the 
Brawn's Head (being three years rent, deducting a ground- 
rent) with intereſt upon that ſum for three years, at the rate of 
51. per cent. and alto 2 5. yearly, till the commencement of the 
term of twenty-eight years, as an acknowledgment of the right 
of the city, alſo a ground-rent of 105. per annum, during the 
term of twenty-eight years; and for the other houſe ſhe was to 
pay a fine of 131/. 5s. being alſo three years improved rent, 
after deducting a ground-rent, with the like intereſt, and a like 
rent of 25. and the leaſes were to be renewable every. fourteen 
years, for ever, upon payment of a fine of one year's improved 
rent. Accordingly, on the goth of April, 1755, Mrs. 
Barnard paid into the chamber of London the following ſums : 


| | „. 

For the Brawn's Head, — — „ 410 0 0 

Three years intereſt - - 433 10:0 

Fine for the other houſe, - 131 5 8 
For three years intereſt, - - - 0 13 0. 

For expences of the leaſes, „ 6 

418 10 9 


On the 12th of March, 1768, ſhe again renewed the leaſes 
for a further term of fourteen years, in order to complete her 
term of forty years. She then paid 


| . 
For the Brawn's Head, - - „„ 
For the other houſe, - - -. 43 15. 0 
For expences, - - - 235 30-0 
139 5 8 
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common rule of the court. 


CASES ARGUuEp AND DETERMINED 


* Eleanor Barnard died the 2d February, 1775, which was nine 
years after the commencement of the renewed term, and by her 
will gave all her perſonal eſtate to the defendant, and appointed 
her ſole exccutrix. The Maſter in his report proceeded to 
value the advanced payments, and ſtated that twelve years of 
the original term being to come, and Mrs. Barnard having re- 
newed for a term of twenty-eight years, to commence at the 
expiration of the firſt term, at the expence of 418 J. 105, 9 d. 
and alſo incurred an increaſed rent of 2 5. a-year, and the ſaid 
ſum having been paid twelve years before the commencement 
of the renewed leaſe : he had calculated that that ſum, with 
intereſt upon it, at the rate of 5 J. per cent. would have amount- 
ed to 669 J. 125. 9d. and the increaſed rent of 2 5s. ßer annum, 
would have amounted to 2 J. 8s. od. But as Eleanor Barnard 
enjoyed the benefit of the renewed leaſe near nine years, he had 
apportioned the ſame between her, as tenant for life, and the 
plaintiff, as remainder- man; and found the plaintiff's proportion 
of the 669/. 12s. 9d. to be 457/. 7s. 9d. and of the 21. 
8 5. od. to be 1/4, 12s. 104, which he conceived ought to 
be allowed, with fimple intereſt, at leaſt, at the rate of 5 J. fer 
cent. from the time of the commencement of the renewed term, 
but ſubmitted to the court, whether ſhe ſhould not be allowed 
compound intereſt. And with reſpect to the renewal in 
1768; from which Eleanor Barnard never received any benefit, 
he conceived ſhe ought to be allowed the whole thereof, with 
ſimple intereſt, at eat; and ſubmitted, whether compound 
intereſt ought not likewiſe to be allowed upon that. The 
cauſe now came on for further directions upon the Maſter's 


report. 


Mr. Madocks and Mr. Ainge, for the plaintiffs, contended, 
that only ſimple intereſt could in any caſe be allowed, that the 
cleareſt way would be to calculate the whole expence as a charge, 
and then the tenant for life muſt keep down the intereſt. The 
Maſter has calculated the whole, upon the ground of making 
the tenant for life pay one-third, and the remainder-man two, 
and he has given five per cent. intereſt, which is contrary to i 


They referred to the caſcs 0: 


Lock and Lock, 2 Vern. 666. Verney and Verney, 1 Ve); 
428. 


3 
Mr. 


in Tus COURT oe CHANCERY. 


* Mr. Scott, on the other ſide, contended, ſhe was entitled to 
compound intereſt ; ſhe was every year another year's intereſt 
out of pocket, upon a bargain which ſhe was not obliged to 
make. It would be difficult to prove, that ſhe was compellable 
to make any renewal ; of courſe what proportion ſhe ought to 
pay of any when made. But ſhe certainly ſhould be allow- 
ed compound intereſt, for all public bodies, ſuch as that with 
which ſhe treated, calculate their fines ſo as to pay compounZ 
intereſt. 


Lord Chancellor, — The caſes in which the nature of the 
eſtate, or the will of the teſtator compels a renewal, appear to 
me not to apply to the preſent. Where there is no ſuch cuſ- 
tom or direction, it is in the diſcretion of the tenant for life 
to renew or not; but if he renews, the law will not permit 
him to renew for his own uſe, but will make him a truſtee for 
the remainder-man : then upon what terms ſhall the remainder- 
man be entitled to 1t? As to the idea that it is to be upon 
the payment of two-thirds, or any other proportion, that can- 
not be the rule; for if there were twenty or thirty years of the 
exiſting leaſe to run, it cannot be thought for the benefit of 
the tenant for life to renew. In this caſe, in 1754, when 
twelve years were to come, ſhe renewed for twenty-eight. She 
enjoyed it nine years after the expiration of the twelve; leav- 
ing nineteen years of the twenty-eight. The Maſter ought 
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to take the ſam paid by her for the renewal of the leaſe, as the 


value of the term purchaſed, that 1s of the term of twenty- 
eight years, to commence at the expiration of twelve years. 
He ſhould then conſider the value of the term of nine years af- 
ter the exiſting term, and what the term of nineteen years after 
the exiſting term, and the nine years was worth, and the latter 
is the proportion to be paid by the remainder-man.—Then as to 
the kind of intereſt to be allowed. Simple intereſt will not be a 
ſatisfaction, as ſhe laid out her money totally; and the value 
of the leaſe was calculated upon the ground of compound in- 
tereſt —— Compound intereſt muſt therefore be computed upon 
the proportional value of the nineteen years term to the whole 
expence of renewal. Then as to the rate of intereſt; in com- 
puting compound intereſt, you go upon the idea that the in- 
tereſt is paid upon the exact day, and immediately laid out; 
but as this is impoſſible, it will be ſufficient to compute com- 
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CASES ARrcGutDd AnD DETERMINES 


pound intereſt at 4 per ceni.— But this is only to be paid till her 
death, for after that, her executors had the demand upon the re- 
mainder- man; and it becomes a common debt, and muſt carry 
ſimple intereſt only.—With reſpe& to the ſecond renewal, her 
executors are entitled to the whole of the expences, and the rule 
of intereſt muſt be the ſame.—This ſeems to be the juſtice of 
the caſe: for as, on the one hand, the tenant for life cannot re. 
new for his own benefit; ſo on the other, the remainder-man 
{hall not have the renewal at her expenceÞ. 


+ In MaxwerL v. AsuR, Nov. 6. 1752. An annuity for life was given out of leaſe. 
hold, and the annuitant was held not to be bound to contribute to the expence of the re. 


newal.—Sce alſo the caſe of Stone v. Theed, v. 2. P. 243. 


ATTORNEY GENERAL agarn/} the Bishop of CEST EB. 


E HE late Archbiſhop Secker, among many charitable lega- 
cies, gave Ioool., 3 per cent. Bank annuities, to his 
truſtees, the defendant, and the late Dr. Sinton, for the purpoſe 
of eſtabliſhing a Biſhop in his Majeſty's dominions in America; 
he alſo gave 1000/7. to be laid out upon repairing parſonage 
houſes. and ordered, that if any charity to which he had given 
a legacy ſhould no longer ſubſiſt, ſuch legacy n fall into 
the reſidue. 


Mr. Attorney General inſiſted, that a gift of money to be laid 
out in building upon land already in mortmain, is good in law; 
and cited for that purpoſe, the caſes of I Brodie v. the Duke of 

Chandos, 


t Brodie v. Duke of Cxaxnos, 14th December, 177 3.—An Thifleathwaite being 
poſſeſſed of a conſiderable perſonal eſtate, by will dated 23d. September 1740, gave to truſ- 
tees all her ready money, Wc. (ſubject to her d-bts) to layout and expend the ſame in the 
erecting and new building of a neat parſonage houſe, a ber wil! avas, ſhould be erected at 
the upper end of the garden belonging to the ſaid parſonge hoiſe, to be from time to time, had, 
occupied, and enjoyed by the then preſent and other future incumbents ; - and made Robert 


Tliſtlethwaite her EPR}, ſole executor, 
leaving the fail Rolert 5 


The teitatrix died without revoking the will, 
7 vijiletbwwaite and his brother next of kin. The Honourable Stephen 
Fox becoming ſeiſed of the perpetual advowſon of the living, and having preſented the 
plaintiff thereto, he filed a bill againſt the defendants the repreſentatives of the ſaid Robert 
Thifilethwaite, and the then next of kin, (Robert and his brother being both dead) to reco- 
ver 6001. or the relicue of the perſonal eſtate of Ann Thiftlethwaity for the purpoſe of build 
ing the houſe.— The cauſe was heard before Lord Bathurfl, 14th Decemler, 1775» and 
the 


Id THE COURT or CHANCERY. 


Chandos, and the F Attorney General v. Hutchinſon. 
; Mr . 


the queſtion being whether this was within the meaning of the ſtatute of Mortimain. Lord 
(banceilor, 25th January, 1774, pronounced his decree in favour of the charity, no land 
being to be purchaſed. The account of the perſonal eſtate being waived, he ordered the 


6001. to be paid with intereſt for that purpoſe, and all the parties to have their coſts out of 
the fund. ; | 


+ Attorney General v. Hutchinſon. — Mary Glover, by will dated 24th Septemler, 1761, di- 
rected that 1, 50 J. ſborl! be forthwith paid and laid out. under the direction of the Miniſter 
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GENERAL 


againſf 
The Beis nor 


of CuesTER. 


and Churchwardens of Roy/on for the time being, for the purpoſe of erecting and building a 


free-ſcbool at Royſton, for 12 poor boys and 12 poor girls of the ſaid pariſh ; and ſhe direQ- 
ed, that as ſoon as the ſchool ſhould be built, 2,000 J. ſhould be placed out at intereſt, 
and the dividends from time to time paid to the Minifter and Churchwardens, for ever, 
fer the purpoſes following, z. e. 30 J. fer annum, part thereof, ſhe directed ſhould be paid 
for a ſchoolmaſter, for teaching the ſaid boys to read and write, and zol. per annum 7 4 
ſcheol·miſtreſt, to teach and inflrud the ſaid girls, in reacirg, writing, and flain-work ; to 
continue untill they ſhould be of proper age to be put out apprentices; and the ſurplus of 
the intereſt of the 2,000 J. ſhe willed and directed ſhould be afplied in aud about the repairs 
of the aid free-ſchoel, & c. and appointed the defendants executors. Upon a bill being filed, 
the defendants contended, that the teſtatrix having given the 1, 500 J. to be laid out in 
building a ſchool, and the 2,000 J. being dependent upon it, the whole was void; and 
the Lord Chancellor ( Bathurſt) 26th May, 1775, diſmiſſed the information as to the 
1,007, for building the ſchool :; The teſtatrix not having pointed by the will to the land 


which the pariſh had, and the Chancellor thinking there was no ground to preſume ſhe - 


meant tt; and if the ſchoo] which there was already, was given by the lord of the manor, 
it was not to be converted to other purpoſes. 


With roſpect to the point in the caſes cited, ſome other caſes have been decided which 
may be worthy che reader's notice. 


ATTorRniy GENERAL v. TYNDALL, 6th March, 1764. — Mary Parker, by will taking 
notice that ſhe ſtood poſſeſſed of leaſehold premiſes, deviſed all and ſingular her lands and 
tenements to truſtees, to ſell the ſame, and willed that part of the money ſhould be laid out 
in the purchaſe of a competent piece of ground for building an alms houſe, and directed 
that not more than 1, 400 f. be laid out therein, and ordered the reſidue of her perſonal 
property ſhould be laid out in the purchaſe of lands, &c. and the rents to be paid to 
twenty perſons, who ſhould be admitted into the alms-houſes. 


loth De: cd er, 1759, Sir Thomas Clarke declared the deviſe of the freehold and leaſehold 
eſtate void. 5 


24th June, 1761, On further directions his Honor declared, in caſe the truſtees could 
obtain a gift of a competent piece of ground, the charity would be entitled to have the 


leaſehold and perſonal eſtate ſo marſhalled as to throw the debts and legacies on the leaſe- 
hold, in order to have the mere perſonal eſtate applied to the charity. 


But on appeal, this decree was reverſed by Lord Henley, 11th June, 1763, and the per- 
ſonal eltate ordered to be diſtributed among the next of kin. : 


PELHAM v. ANDERSON, 11th December, 1764.— Teſtator directed his executors {hould. 
build and erect an hoſpital, for which purpoſe he charged his perſonal eſtate with 2000 /, 
Refidue to ſame uſes as real eſtate, — The bequeſt of 2000/, was declared void by the 
ſtatute of Mortmain. 
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CASES ArRrcveD AND DeTrzRMINED 


Mr. Mansfield, for the Biſhop of Cheſter, did not controver: 
this, but contended, the ſelection of the objects belonged, ſince 
the death of Doctor Sz:nton, to the biſhop of Cheſter alone. A; 
to the other legacy, there being no biſhop in America, or the leaſt 
hkehhood of there ever being one, that is a void legacy, and 
falls into the reſidue. 


But Lord Chancellor ſaid, the money muſt remain in court, 
till it ſhall be ſeen whether any ſuch appointment ſhall take place. 
With reſpect to the ſelection of objects for the other legacy, it 
muſt be referred to the Maſter, and propoſals of proper objects 
muſt be laid before him. 


Arrorxey GENERAL v. Bis nor of OxrorD, and others, 13th July, 1786.— 
Thomas Sims, the teſtator, by his will, after deviſing his freehold and leatchold eſtates 
therein-mentioned, and charging the ſame with the payment of certain annuities in manner 
therein-mentioned, bequeathed and diſpoſed of his perſonal ettate an the words following, 
(that is to ſay) **I give and bequeath to my executors the ſum of 100/. each, for their 
trouble in executing my will; and all the reſt and feſid ue of my perſonal eſtate, I give 
and bequeath to them, in truſt, to apply the ſame zo build a church at Wheatley where the 
chapel now is, in ſuch manner as I ſhall hereafter direct, or for want of ſuch . 
my executors ſhall think beſt, | 


The information prayed a general account and directions touching the plan and execu- 
tion of the charitable bequeſt given by the teſtator. | 


The Biſhop of Oxford, as patron and parſon of Cudde/den, by his anſwer, oppoſed the erec- 


tion of a new church unleſs the ſurplus of the reſidue could be applied towards an augment- 


ation of the endowment of the chapelry annexed: The chaplain and chapel-warden an- 
ſwered to the ſame effect, and propoſed repairing the old chapel, and, with the ſurplus, 
augmenting the ſalary of the chaplain, c. 


The next of kin inſiſted, that a new church or chapel muſt be built, and the ſurplus, if 
any, divided among them. — As to the repairing, or augmenting the ſalary of the chaplain, 


Oc. they oppoſed that plan, inſiſting, that the intention of the teſtator muſt be implicutly 


followed ; in caſe the biſhop did not allow of a new chapel, that the bequeſt ſhould be 
void, and the money divided. 


Sir Lloyd Kenyon, Maſter of the Rolls, fitting for Lord Chancellor, obſerved, that if the 
biſhop objected, he could not interfere in the matter; As to repairing, Cc. he could not 
do that.— The intentioa muſt be implicitly followed, or nothing could be done. 


However, he referred it to the Maſter to take an account, &c, and to make a fpecial 
report as to the plan of erecting a new chapel, and the expences . it; aud alſo 


with reſpect to the biſhop's aſſent for that purpoſe. 


3 


BoyNToN 


A, 
in THE COURT os CHANCERY, 


*BoynToON againſt BOYNTON. 


IR Griffith Boynton, Bart. by his will, 27th April, 1771, 
8 gave to his wife dame Mary Boynton, his manſion-houſe, 
c. at Burton Agnes, for life, remainder to the plaintiff in fee. 
He alſo gave to his ſaid wife, an annuity of 1,000 /. charged on 
all his real eſtates (except the eſtates ſo deviſed) in lieu of her 
dower and thirds. He alſo gave to her the ule of her jewels, and 
of his houſehold goods, plate, carriages, fc. for life, and a le- 
gacy of 2007. to be paid immediately after his deceaſe. Then 
came the clauſe in the will upon which the queſtion aroſe. 
„provided that. if my ſaid wife ſhall happen to marry again, 
that then, and from thenceforth, all and every the deviſe, an- 
nuity, powers, authorities, and bequeſts by me herein-before, 
or herein-after given and bequeathed to my ſaid wife, (except the 
annuity of 100 J. a-year herein-after mentioned) ſhall ceaſe and 
be void: and in ſuch caſe I give and bequeath to my ſaid wife, 
during her natural life, one annuity, or yearly rent-charge of 
10. charged upon all my real eſtates, to be paid, tc. the ſaid 
annuity of 100 J. to be in full for every benefit and advantage, 
which I mean ſhall ariſe out of any my real or perſonal eſtates, in 
caſe ſhe ſhall happen to marry again.” And made his ſaid wife ex- 
ecutrix, and reſiduary legatee of his ſaid will, and guardian to 
the plaintiff his eldeſt ſon, and his other children. On the 6th 
February, 1778, the teſtator died, without revoking his ſaid 
will, and Lady Boynton proved the will. In July, 1781, Sir 
Griffith Boynton, the eldeſt ſon of the deceaſed, filed his bill, pray- 
ing among other things, that the defendant Lady Boynton might 
make her election, either to accept the benefits under the will, 
or to claim her dower; and that in caſe ſhe ſhould elect her 
dower, the ſame ſhould be ſettled, and the reſidue of the real 
eſtate ſhould be taken care of for the benefit of the plaintiff, and 
2 guardian appointed. At the ſame wme a bill was filed by the 
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Teſtator by 
will gave his 
wife 1000 J. 
a-year in lieu 
of dower, but 
if ſhe married 
again, he 
gave her 

100 J. a- year 
in lieu of all 
benefits from 
his eſtate. 
She married, 


and elected 


er dower. 
She ſhall not 
have the1oo!. 
annuity. 


creditors of the teſtator Sir Griffith Boynton. To theſe bills the 


defendants put in their anſwers, and particularly the defendant 
Lady Boynton, by her anſwer, elected 4 take her dower, inſtead of 
the benefits given to her by her ſaid huſband's will, The two cauſes 
came on 15th May, 1782, to be heard, at the Rolls, before his 
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CASES ARGUED AND DETERMINED 


Honor Sir Thomas Sctoel, who declared that as no account gt 
the teſtator's perſonal eſtate, and of his debts, Sc. had been 
taken, the defendant Lady Boynton, was not obliged to make 
any election, until the account ſhould be taken, and it ſhould 
appear out of what real eſtates the was dowable, at the time of 
teſtator's deceale :—and it was referred to the Maſter to take an 
account of the perſonal eſtate, and alſo to ſtate out of which 
eſtates the detendant was dowable. On the 16th December, 178 q 
the Maſter made his ſeparate report, as to the defendant's dower, 
On the 29th January, 1784, dame Mary, the defendant, inter- 
married with George Parkhurſt, Eſq. and 7th April, 1782, the 
plaintiff filed a ſupplemental bill making him a party, ſtating 
the marriage, and that, in conſequence thereof, the benefits 
arifing to the defendant dame Mary, under the will, had be- 
come void, and praying that poſſeſſion of the houſe, &c. might 
be given up. In her anſwer to this bill, dame Mary, claimed 
her dower, and ſubmitted to the court, whether ſhe was 
not alſo entitled to the annuity of 100 J. a-year given by the teſ- 
tator's will, and alſo inſiſted ſhe had a right to her jewels, as be- 
ing part of her parapbernalia. On the 14th June, 1784, the 
cauſe came on before the Lord Chancellor, when his Lordſhip was 
pleaſed to declare, that Lady Boynton, having elected to take her 
dower, was not entitled to have the legacy, annuity and provi- 


ſion made by the will, and ordered proper accounts to be taken. 


Upon this decretal order, the defendants Parkhurſt and Lady 
Boynton preſented their petition of re-hearing, in regard to the 
annuity of 100 J. which they contended Lady Boynton was intit- 
led to for life over and above her dower. The cauſe now came 
on upon the re-hearing. | 


Mr. Madocks, Mr. Scott, and Mr. Waller for the defendants. 
There muſt be an expreſs intention in order to prevent a 
wife taking dower as well as a legacy. Lawrence v. Laurens 


1 Eg. Abr. 218, 219., Incledon v. Northcote, 3 Ait. 430. [= 


chin v. Hitchin, Pre. Ch. 133. Lemon v. Lemon, 8 Viner, 360. 
This annuity given out of his eſtate is conſiſtent with her 
dower.—A mere gift of an annuity of 1c0/7, would not bar 
her of the dower. It was meant that if the married, tire an- 
nuity of 1,000/7. ſhould ceaſe, but this annuity of 100 wes 
anxiouſly excepted out of the clauſe.—Suppoſe ſhe had made 
her election immediately after the deceaſe, ſhe might have 


kept every proviſion made for her, except the 1,000 /. a-ye27 


4 | Lily 


In THE COURT or CHANCERY. 


* the 100 J. a year was to be in lieu of the proviſions forfeited by 
marriage, it had nothing to do with her dowes, he could not 
mean it in lieu of the dower, whieh would bc ſo much larger. 


Mr. Price and Mr. Mitford for the plaintiff, —This is not a 
queſtion of forfeiture, but of election. In all caſes where other 
benefits are not given in addition to the dower, the lady electing 
to take dower, gives up every thing elſe.—If the 100 J. annuity 
had been given to her {imply, ſhe muſt have elected between it 
and dower.— When Sir Griſſib gave her the annuity of 1000 /. 
in lieu of dower, he had no idea ſhe would ele the dower.— 
The 100/. was not to take place at all, if ſhe accepted the 
other gifts. It was to ſtand in lieu of the proviſion during 
widowhood.— Lawrence v. Lawrence, and Hitchin v. Hitchin, are 
neither of them caſes where the dowereis had made an election. 
The queſtion 1n thoſe caſes was, whether taking under the wall 
would preclude dower. The terms of the clauſe relative to her 
marriage, ſhew he did not mean her to take this with her dower. 
It was to be in full tor every benefit which ſhould ariſe to her out 
of his real or perſonal eſtate. Theſe words muſt include dower, 
as well as any other proviſion. She muſt therefore elect between 
the annuity of 100 J. and her dower. 


Lord Chancellor a few days after the hearing gave judgment.— 
The queſtion is, whether the teſtator has declared by expreſs 
words, or any thing tantamount, that Lady Boynton ſhall have 
both her dower and this annuity. The queſtion turns upon the 
clauſe, whereby he gives her in the event of her marrying again 
100/, a year, as the full benefit ſhe was to derive from his eſtate. 
By theſe expreſſions, I rather think he intended this eſtate 
ſhould be quite clear of her. On the other hand, it is ſaid, this 
could not be his intent, as he knew this was not equal to 
her dower ; but the caſes do not ſeem to have gone upon any 
calculation of value between the legacy and the dower.—The 
natural conſtruction of the words ſeems to be, that if ſhe mar- 
red again, ſhe ſhould have only 1,000/. a year. In this the 
teſtator's intention is defeated ; but ihe cannot take her dower 
and the annuity, 


Affirmed the decree. 


The judgment ex relalione. 
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Lincoln's Inn 
Hall, 1 3 May 
In an appli- 
cation for a 
commiſhton to 
| examine 
evedence to 
ſhew that the 
. legacies, 

| given in two 

| codicils, were 
; both intended 
g for the lega- 
| tee, the lega- 
| tee ought to 
ſwear ſhe be- 
lieves that to 
have been the 
Intention, 


. —— 


reſiduary legatee. Lady Coote filed the preſent bill to have 


the former, and, among others, a conſiderable encreaſe of 


CASES ARGUEp AND DETERMINED 


CooTE againſ/ Coors. 


M R. Mansfield ſupported by Mr. Scott, and Mr. Mitford, 
L moved, that the plaintiff might be at liberty to ſue out a 
commiſſion for the examination of witneſſes in the Eaft Indies, 
on the following caſe. Sir Eyre Coote, K. B. deceaſed, late 
huſband of the plaintiff, made his will, gth May, 1778, by 
which he gave the plaintiff an annuity of 1,000 J. and other ad. 
vantages, and gave the reſidue of his perſonal eſtate, after pay- 
ment of debts and legacies, to truſtees to lay out the ſame in 
real eſtate, to the uſes therein declared. On the gth Oober, 
1780, the teſtator made a codicil to his will, by which he con- 
firmed the ſame, and thereby gave to the plaintiff 10,0001. to 
be paid within twelve months after his death. — He alſo gave 
ſeveral other pecuniary legacies, and appointed the defendant, 
the Rev. Charles Coote, Dean of Kilfenora in Ireland, © refidu- 
„ ary legatee to the ſums of money which ſhould remain after 
„the payment of his debts and legacies.” On the 14th Decem- 
ber, 1780, he made another codicil, by which he gave the 
plaintiff 10,000/. repeated all the other legacies given by the 
former codicil in nearly the ſame words, added a legacy to his 
god-daughter Ann Monkton of 5,000 l. and appointed Dean Coole 


both legacies paid to her, and for this purpoſe, ſtated cir- 
cumſtances to ſhew that the former codicil was in Sir Eyre's 
contemplation when he made the ſecond, and that the ſecond 
was intended by him in addition to, and in augmentation of, 


his fortune, (which was however conteſted by the 
anſwers.) The executors contended from the ſimilarity of 
terms, and repetition of the ſame legacies, that the ſecond codici] 
was a ſubſtitution of the former, and only made for the pur- 
poſe of introducing Miſs Aoniton's legacy. And, now, the plain- 
tiff moved for a comiſſion to examine witneſſes, in order to intro- 
duce parol-evidence to prove the teſtator's intention to augment 
the legacies given by the firit codicil, by thoſe given in the ſe- 
cond. The affidavit upon which the application was grounded 
was, that Vir. Graham and Major Hay, the ſubſcribing witneſſes 
to the codicils, were in India, and that the plaintiff was adviſed that 
their teſtimony as to what paſſed between the teſtator and them at the 
time of his executing the ſecond codicil, would be material to her 2t 


the hearing. 
3 | | The 


in Tus COURT or CHANCERY. 


*The counſel for the plaintiff preſſed it upon two points. Firſt, 
that the preſumption, from the legacies being in two different 
inſtruments, was, that the ſecond legacy was augmentative, and 
for this they cited Hooley v. Hatton, (ante 390 n.) and ſaid that 
in Greenwood v. Greenwood, (ante 30 n.) Lord Bathurſt would 
not lay it down abſolutely, that being in the ſame inſtrument 


made it a mere repetition. Secondly, that this was a proper caſe 


for the admiſſion of parol-evidence, to explain whether both the 
codicils were to take place. That the intention might be ſhewn 
by other means than merely by what appeared upon the face of 
the inſtrument, and that in the caſe of Beauclere and the Duke of 
St. Alban's, Lord Hardwicke ſaid, if there had been any confide- 


rable addition to the Dutcheſs's fortune, it would have been ma- 


terial, and, as that muſt have been introduced by parol-evidence, 


of courſe he was of opinion ſuch evidence would be admiſſible. 


Lord Chancellor ſaid, he did not chuſe to decide queſtions of 
ſuch importance upon a motion. If the ſecond codicil had only 
given the wife a legacy of the ſame ſum, he ſhould have thought 
it not an ademption of the former, but accumulative ; but 
where all the legacies are repeated, it made it ſeem only to be a 
ſubſtitution. If her's is doubled, all the reſt muſt be ſo likewiſe. 
But he thought, in order to have a commiſſion to introduce the 
parol-evidence, Lady Coote ought to ſwear, that ſhe believed the 
legacy, in the ſecond codicil, was meant to be augmentative, 
which ſhe had not done: and without it, the iſſuing the com- 
miſſion would appear only to be for delay. 


The plaintiff's counſel therefore took nothing by their motion. 


+ Vide poſt. vol, 2 7 521. 
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CASES ARGUED AND DETERMINED 
Trinity Term 


25 Geo. 3. 1785, 


Power to ap- 
point in ſuch 
ſhares, Oc. as 
F. P. ſhould 
think proper, 
notexceeding 
eltates tail: 
he appoints 
to two of his 
children, one 
acre, for life, 
then to fall 
into the re- 
ſid ue of the 
eſtate, which 
he gave to his 
2d ſon for 
life, with re- 
mainders 
over. This 
execution of 
the power 1s 
eluſory and 
bad, 


PockLliNGTON againſt BAN B. 


Y marriage ſettlement, dated 25th and 26th May, 1769, 
the manor of Wanborough, and other lands were conveyed 
to truſtees, in truſt, for Samuel Sharpe, for life, remainder to 
Samuel Pocklington, the huſband, for life, remainder to the wife 
for life, © remainder to the uſe of all and every the child and 
children of the body of the ſaid Samuel Pocklington, on the body 
of Plegſance his wife begotten, or to be begotten, in ſuch parts, 


ſhares and proportions, and for ſuch eſtate and eſtates, not exceed- 


ing an eſtate or eſtates in tail, with or without power of revoca- 
tion, and by, with and under ſuch powers, proviſoes, remain- 
ders or limitations over to ſome or one of the ſaid children as the 
ſaid Samuel Pocklington ſhould by any deed or writing, executed 
as therein mentioned, or by will, direct and appoint, and for 
default of ſuch appointment, then to all and every the children, 
to be divided ſhare and {hare alike, &c.“ Samuel Pocklington, by 


will duly atteſted, and reciting the power, did, in purſuance 


thereof, limit one acre of the premiſes to his eldeſt ſon William, 
and his daughter Ann, for their lives, and the life of the ſur- 


a E 
vivor, with remainder to ſuch perſon or perſons as ſhould be en- 


titled to the reſidue of the {aid premiſes, and then limited the 
reſidue to his izcond fon Henry for life, remainder to truſtees to 
preſerve contingent remainders, remainder to his firſt and other 
ſons in tail, with remainders over. The bill was filed to carry 


this will into execution. 


IN THE COURT or CHANCERY. 


Mr. Sclꝛbyn and Mr. Madocks contended, that the power was 
not well executed. —In the 1ſt place, Samuel Pocklington had 
no power to limit eſtates to his children for life only, for if he 
could limit them for life, with remainders over, it would tie up 
the property longer than the rules of law would allow. It is ex- 
actly the caſe of Spencer v. the Duke of Marlborough, 5 Brown's 
Parlt. Caſes 592.—2dly. The giving two of the children one acre 
alone of the eſtate for their lives, and the life of the ſurvivor 1s 
merely eluſory, and not within the intention of the perſon who 
created the power. 3dly. That he had extended the appoint- 
ment to grand-children, whereas his power was only to appoint 
to his own children; this is determined to be bad in the caſe 
of Alexander v. Alexander, 2 Vezey 640. 


Lord Chancellor was clearly of opinion that the execution of 
the power intended by the teſtator was totally eluſory, and 
contrary to the nature of the power; that therefore the eſtate 
muſt go among all the children, agreeably to the direction in 
default of execution of the power. * 


This point has been fince more amply diſcuſſed in the caſe of Robinſon v. Hardcaſtle, 
teſt. vol. 2. p. 22.344. alſo 2 Durnferd and Eaſ's Term Rep. p. 241 —781. 


BeLL againſt Wal KER and DRNAETr. 


R. Pigot moved for an injunction to reſtrain the defen- 
dants from publiſhing a book, entitled, © Memcirs of 
the Life of Mrs. Bellamy: which the bill ſtated, to be pi- 
rated from a book called, © An Apology for the Life of George- 
Ann Bellamy.“ Affidavits were produced, of Mrs. Peliamy 
being the auchor of this latter work, and that ſhe had fold the 
property of the copy to the plaintift, who had printed it in 
five volumes, which fold for 155. The book againſt which the 
injunction was prayed was in one volume, and fold for 25. 6d. 
Paiſages were read from each, to {hew that the facts, and even 
the terms in which they were related in this, were taken fre- 


His Honor ſaid, 


quently verbatim from the original work. 


i this was a fair bond jide abridgement of the larger work, ſe— 
4 | veral 
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Maſter of the 


Roits for Lord 


Chancellor. 


Injunction 
mall be 
againſta pub- 
lication pi- 
ratically ta- 
ken from a- 
nother, but 
not againit a 
Jar a bridg- 


ment. 


CASES ARCUEp AND DETERMINED 


veral cafes, in this Court, had decided 1hat an injunction ſhould 
not be granted. It had been ſo determined with reſpect to Dr 
Hawk efeworth's Voyages. He ſhould not at prefent decide whe. 
*ther it was ſuch, or a piracy from the former ; but he had 


DevzerT. heard ſufficient read, to entitle the plaintiff to an 1njuntion, 
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Lincoln's Inn 
Hall, 1 ſeal 
after Trinity, 


Payment of 
money into 


until anſwer and further order. 


MoTioN GRANT, 


SHER WOOD againſt Wu rr x. 


FAITE, who is a half-pay heutenant and reſides in North 
America, by a letter of attorney, empowered Sher po⁰d 
to receive his half-pay.——Sherwood received ſeveral ſums 
upon that account. ite was under the neceſſity of ſuing 
Sherwood for thoſe ſums. He obtained judgment, and was 
-upon the point of ſuing out execution, when Sherwood filed 
his bill in this Court, ſtating, that he had depoſited the ſums 
received on account of White, in the hands of Brown and Col 
linſon, bankers, for ſafe cuſtody; that Brown and Collinſon had 
become bankrupts ; that they had only paid two dividends, one 
of 55s. and another of 2s. in the pound. Sherwood by his bill 
admitted the receipt of theſe ſums, and prayed that White might 
be compelled to accept them, together with an aſſignment of 
Sherwood's intereſt in Brown and Collinſon's eſtate, in full of the 
debt owing to him by Sherwood; and that in the mean time 
an injunction might go, to prevent White from ſuing execution. 
An injunction was obtained for want of an anſwer. —Before 
the anſwer, the Court was moved, on the part of the defendant, 
that the plaintiff might pay the money into Court, otherwiſe 
that the injunction ſhould be diſſolved. And the Court 
ordered that the plaintiff ſhould pay the amount of the two 
dividends into Court, otherwiſe that the injunction ſhould ſtand 
diſſolved. | 


+ Vide poſt. Afton v. Market, vol. 2. p. 14. Culling v. Hickling, vel. 2. p. 182, and the 
caſes there cited, by which the rule ſeems to be completely ſettled as here determined. 


Ws, Ex 


. 


— _— — ks © un E — -— „ >... — „ 


1x THE COURT OF CHANCERY. 


Ex parte Bar E. 


B ATE the petitioner and Henclel were partners, a joint 
" commiſſion of bankruptcy iſſued againſt them. The joint 
debts, amounted to 22,796 J. 13s. 6 d. the joint effects were 
about 5,000 J. Bate's ſeparate effects amonnted to above 30,000 J. 
The debts proved upon his ſeparate eſtate were 15,894 J. of 
which 15,362 J. were joint debts due from the partnerſhip. The 
joint creditors were paid 165. in the pound, of which the petiti- 
tioner (ſuppoſing the joint debts to be divided in moieties) had 
contributed 12 5s. 6 d. and Henckel 48. 6 d. Bate now petiti- 
oned that the aſſignees might pay him the allowance of 10 J. per 
cent. (not exceeding 300 /.) in reſpect of his ſeparate eſtate, ac- 
cording to the ſtatute of 5 Geo. 2. c. 3o. and alſo for an allowance 
in reſpect of the joint eſtate.—The firſt queſtion made, was whe- 
ther the petitioner could have two allowances, the one in reſpect of 
the ſeparate, the other of the joint eſtate ; but Lord Chancellor 
was clearly of opinion this could not be.—The next and principal 
queſtion was, whether Henckel was entitled to any allowance, and, 
if ſo, whether the ſame ſhould be part of the 300 J. to which 
the petitioner would be entitled. 


Lord Chancellor thought the proper way of conſidering the 
queſtion would be, taking the debts as well as the effects in 
moities. Bate therefore having paid in fact above 205. on the 
moiety of the debts, although not quite 15s. on the whole, 
was entitled to the full allowance; but Henckel, who had not paid 
10s. upon his moiety, was entitled to nothing. 
nion his Lordſhip afterwards changed, for a few days after, he 


declared, that the bankrupts were entitled under the act of par- 


lament to the ſum of 300 J. being an allowance of ten per cent. 
in reſpect of their joint and ſeparate effects, and that the ſame 
ought to be divided between them, according to the proportions which 
the ſurplus of each of their ſeparate lates, after payment of their 
reſpective ſeparate debts, and the reſpes ive moieties of their 
joint eſtate, have contributed to the payment of their joint debts. 


Vor. I. 6E 


£x 


But this opi- 


1785. 
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Lincoln's Inn 
Hall. 23d. 


June. 


Bankrupt 
partners pay- 
ing different 
proportions 
towards the 
debts, ſhall 
have but one 
ao w ance, 
which ſhall 
be divided 
between 
them in the 
proportions 
their reſpec- 
tive eſtates 


have paid. 
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Lincoln's 1 | ; | 
Hall, oth ] PON a ſeparate commiſſion of bankrupt againſt one part. 
Jainr credi- ner, the joint creditors petitioned, and were allowed to 


tors admitted prove their debts, and to receive a dividend pari paſſy with the 


to prove on a 6 . 2 8 
Sephiigs ſeparate creditors, there being no joint eſtate}. 


commiſſion. | Ex r ela. l (ic. 


+ Vice Cooke's Bankr:pt Laws, 292, S. C. alſo the caſe Ex Parte Hodgſon, pot. vol. 2. 
p. 5- Ex Parte Marlin, jeſt. col. 2. p. 14. Ex Parte Page, pol. cel. 2. p. 119. Ex 
Parte Flintum, ol. 2. Pp. 120. Ex Parte Copeland, Caoke's Bankrujt Laws, 295. and other 
caſes cited by him in his ſection of joint debis. 


Before the 1, | „ | KY” 
Lad m. Duke of AxcasrEA again Mavrs and others. 
miſſioners, 


Aro, nd CHARLES BERTIE made his will, dated the gth of 


June, 1783. November, 1759, and thereby deviſed as follows: © I give 
fore Lord n 
N 4 " < and deviſe to Thomas Noel and Fohn Mayer, their executors, 


—_ 16h, „ adminiſtrators, and aſſigns, all thoſe my manors, lands, Qc. in 
. 5th, < Lincolnſhire, to have and to hold to them, from the time of 
dh 11 « my deceaſe, for the term of ninety-nine years, upon the 


ſtanding a * truſts herein-after mentioned.” He then gave the real eſtate, 
1 8 ſubject to the term, and in default of iſſue of his own body, 


ee of to Montague Bertie for life, remainder to his firſt and other ſons 
. ' 


leaſehold e- in tail-male, remainder to the plaintiff for life; remainder to his 
fate purchaſ- 25 N ages 0 
he 4. firſt and other ſons in tail-male, with remainders over, and after- 


* e ſub- wards declared as follows: © I do hereby declare that the term 
t tO àa 
3 and eſtate, ſo as aforeſaid limited to them the ſaid Thomas Nez! 


ſhall bear the | 
burchen of and oh Mayer, their executors, adminiſtrators, and aſſigns, 


thatmort== ( for ninety-nine years, is upon the ſpecial truſt and confidence, 
age, it not . | . . 

** 3 and to the intents and purpoſes following; that is to ſay, upon 

per'y (he „ truſt and confidence, that they the ſuid Thomas Noel and 
St O 


tella cor. ohn Mayer, their exccutors, Sc. ſhall, out of the rents and 
„ profits, or by mortga'e, aſſigument, or demi iſe of all, or any 

part of my before- mentioned manors, Qc. or any of them, 

« for all, or any part of the ſaid term of ninety-nine years, or 

„ otherwiſe as to their diſcretion ſhall ſeem meet, levy and 

4 raiſe ſo much lawful money of Great Britain as will be ſuffi- 

3 „ c1ent 


is Tus COURT or CHANCERY. 


« cient fo pay and ſatisfy all the debts I ſhall owe at the time 


« of my deceaſe, my funeral-charges, and all the legacies and 
« ſums of money given by me in and by this my will, and 
« pay and apply the ſame accordingly. And my will and 
« mind is, that after ſo much money ſhall be raiſed as ſhall 
« #znſwer the purpoſes aforeſaid, together with all cofis and 
a charges in or about levying or raifing thereof, the ſaid term 
« ſhall ceaſe and determine.” He then. deviſed as follows: I 
give and deviſe to my brother Montague Bertie, his executors 
and adminiſtrators, all that the manor of Faſt and We? 
« Deeping, holden by leaſe from the Crown, ſubject to the 
« yearly rent and covenants reſerved in the ſaid leaſe, and alſo 
ſubject to the mortgage thereon, to Mrs. Millicent Neate, 
« of London, for 6, 500 J. but in cafe my ſaid brother ſhall not 
« be living at the time of my deceaſe, then I give the ſaid 
« eftate and premiſes, with the apurtenances (ſubject as afore- 
« ſaid) to ſuch perſon as ſhall be entitled to the freehold of 
my real eſtate at the time of my deceaſe, by virtue of the 
« aforeſaid limitations in this my will.“ And towards the 
end of his will he deviſed as follows: “fem, I alſo give all my 
* houſhold goods, and all her my goods, chattels, effects, and 
perſonal eſtate whatſoever, and whereſover, unto my ſaid bro- 
ther Montague Bertie, if he ſhall be living at the time of my 
death; but in caſe he ſhall be then dead, I give and deviſe the 
« ſame to ſuch perſon as ſhall be entitled to the freehold of my 
real eſtate, under, and by virtue of the limitations in this my 
« will: Provided always, and I do hereby declare my mind and 
«will to be, that in caſe I thall, at the time of my death, leave 
« iſſue of my own body, that then, and in ſuch caſe, as well all 
* and every the before mentioned uſes, deviſes and limitations, 


*to my ſaid: brother Montague Bertie, the Duke of Ancaſter, 


and their reſpective heirs, and alſo the deviſe of the reſidue of 
* my perſonal eſtate, ſhall be utterly void; and in ſuch caſe I do 
* hereby will, and my mind is, that all my real eſtate, ſubject 
*to the ſaid term of ninety-nine years, {hall deſcend, according 
* to the rules of law, and that the reſidue of my perſonal eſtate 
* ſhall go and be diftributed in ſuch manner, and to and among 
* ſuch perſons as if I had died inteſtate. And I do hereby no- 
* minate and appoint the ſaid Thomas Noel and Fohn Mayer, exe- 
* cutors of this my laſt will; and I do hereby will, order, direct 
* and appoint, that my ſaid executors, and the farvivor of them, 

| ; „all, 


— 
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&« ſhall, and do pay, ſatisfy and diſcharge my funeral charges, 
“ and all my debts and legacies as ſoon as they ſhall become due 
“and payable, by ſuch methods, ways and means, and in ſuch 
„manner as he or they, or their counſel learned in the law, 
« ſhall in that behalf adviſe and think meet; and it {hall 
* and may be lawful to my ſaid executors, or either of them, to 
« deduct, and fatisfy to him or themſelves out of my perſonal 
« eſtate, or out of the monies to be raiſed out of the ſaid term of 
« ninety-nine years before to them deviſed, all ſuch diſburſe- 
* ments, expences and charges, which they, or either of them 
„ ſhall be put to in proving this my will, or by any other ways 
or means whatſoever, in or about the execution of this my will, 
« &c.” — Montague Bertie died in the life-time of the teſtator, 
and the plaintiff became entitled, under the limitations in the 
will, to the real eſtate.— The leaſehold eſtate had been ſeveral 
years before mortgaged, by the teſtator's father, for 6,500/. to Mrs, 
Neate, and in 1765, the mortgage was aſſigned by the deſire of 
the teſtator, to Sir Thomas Palmer, who advanced the teſtator 


2 further ſum of 100/. on it, and the teſſator conveyed other 
eſtates as an additional ſecurity for the 6,600 /. 


This cauſe was firſt heard before the late Lords Commiſſio- 
ners. | 


Mr. Mansfield, Mr. Madocks, and Mr. Kenyon, for the plaintiffs, 
—— There are three queſtions in this caſe. 1ſt. Whether the per- 
ſonal eſtate is exonerated of the debts. 2dly. Whether the mort- 
caged eſtate is liable to the mortgage. 3dly. What intereſt the 
Duke takes in the perſonal eſtate. As to the 1ſt. although the 
perſonal eſtate be the original fund for the payment of debts, 
yet the teſtator may diſcharge it againſt the deviſee of his real 


_ eſtate; and if his intent, ſo to diſcharge \it, appear upon the 


face of his will, that intention ſhall govern. Here he has 
created a term for the payment of his debts, which ſufficiently 
points out his intention. The caſes ſhew that an intention fo 


demonſtrated is ſufficient. —Bampfield v. Wyndham, Pre. Ch. 101, 


the teſtator providing a real fund for the payment of his 
debts, and giving his perſonalty to his wife, it was held ſhe 
ſhould take it exonerated from the debts. Wainwri: hi v. Bend- 
lowes, 2 Vern, 718. deviſe for payment of debts, and the perſon- 
alty held exempt. In Walker v. Fackſon, 2 Atkyns, 624. the 

perional 


in Tus COURT or CHANCERY. 


perſonal eſtate was held to be a ſpecific legacy, and of courſe ex- 
onerated. Anderton v. Cook, th June, 1775, Thomas Calendar 
gave ſeveral ſpecific parts of his perſonal eſtate, he then gave part 
of his real eſtate in ſtrict ſettlement, and deviſed the remainder 
of his real eſtate to truſtees in truſt, to ſell for the payment of 
#debts, and in caſe that ſhould not be ſufficient to diſcharge the 
debts, he charged the deficiency on the deviſed real eſtates. He 
then gave the reſidue of his perſonal eſtate, not before bequeath- 
ed, to his wife. The court held ſhe took it wholly exempt from 
the debts.—In Stapleton v. Colvile, Caſes Temp. Talbot, 202. in 
Holliday v. Bowman, before Lord Bathurſt (ante 145) Kynaſton v. 
Kynaſton , and Glede v. Glede, the fame doctrine has been held. 
—2dly. The 2d. point is, whether the mortgage ſhall alſo be diſ- 
charged by the real eſtate. This point is determined by the caſe 
of Searle v. St. Eloy, 2 Nins. 386. which is recogniſed in Galton 
v. Hancock, 2 Ath. 437. 3dly. The laſt queſtion is, what inte- 
reſt the Duke {hall take. He claims under the deſcription of the 


perſon who ſhould come into poſſeſſion, and muſt take the ſame 


intereſt that Montague Bertie would have taken, that is the abſo- 
lute intereſt. | 


Mr. Selwyn, Mr. Arden, and Mr. Ainge, fine the defendants.— 


As to the laſt queſtion, we contend the Duke can take a limited 
intereſt for life only, there being no addition of executors or ad- 
miniſtrators in the will. 2dly. With reſpect to the ſecond that 
the mortgaged premiſes muſt bear their own burthen.—As to 
the other, which is the principal queſtion, it depends on the 
ſeveral clauſes in the will. The 1ſt. clauſe creates the term.— 


The next which is material, is that by which he gives the per- 


Tonal eſtate.— The zd. that appointing the executors, and di- 
recting them to pay the debts by ſuch means as they ſhould 
think meet. In this caſe there is no ſpecific bequeſt of the per- 
ſonal eſtate. If he had meant the executors ſhould pay the 
debts out of the term, he would not have left it in their option 
how they ſhould pay them. In order to exonerate perſonal eſ- 
tates from the payment of debts, there muſt be an expreſs direc- 


. The teſtator by his will charged his whole eſtates with payment of all his debts, lega- 
des, and funeral expences, and, for that purpoſe, he deviſed particular lands to truſtees, in 
trult to ſell the ſame, and pay his debts, legacies, and funeral expences, and he gave to 
his wife all his perſonal eſtate whatſoever, and conſtituted her ſole ex=cutrix= The debts 
exceeded the perſonal eſtate. Lord Bathur/t determined the perſonal eſtate to be exempt. 


Vol. I. 5 | tion 
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tion that they ſhall be paid out of ſome other fund, or ſome. 
thing tantamount to ſuch expreſs direction; but here is no ne. 
In Bamp.. 
field v. Wyndham, the debts were more than the amount of the 
perſonal eſtate. In . ainwright v. Bendlowes, the Feſtate was 
ordered to be ſold out and out. In brombail v. Wilbraham, at 
the Rolls, Nov. 1734, the teſtator gave all his perſonal eliate to 
his ſiſter, whom he made executrix, he gave his real eſtate to his 
brother, charged with his debts, but the perſonal eſtate was 
held to be firſt liable. In the caſe of Lord Iuchiquin v. Obrien, 
8 Feb. 1744, before Lord Hardwicke; the Earl of Thomond'by 


his will directed, that all his debts ſhould be paid: he deviſed 


his real eſtate to Lord Inchiquin and another, in truit, that they 
ſhould make ſale of a ſufficient part of the eſlate, and out of the 
money ariſing therefrom, together with the rents and profits, 
ſhould, in he. jirt place, pay all the debts which he ſhould owe 
at the time of his death, and his legacies, and, ſubject thereto, 
he limited his real eſtate over: he gave Sir William Wyndham, 
20,000/. and ſome other legacies; then followed theſe words 
< and his further will was, that the whole money to be raiſed 
„by ſuch ſale, ſhould be taken as part of his perſonal eſtate :” 
laſtly, he gave the reſt and reſidue of his perſonal eſtate what- 
ſoever, after payment of his debts, to the defendant. The per- 


| ſonal eſtate was firſt applied. —In Fereges v. Robinſon, Bunb. 701. 


the ſame doctrine was laid down, becauſe, as the court obſerved, 
there were no negative words to exonerate the perſonal eſtate, 
In Stephenſon v. Heathcote, Harper deviſed lands to truſtees in 
truſt, by fale or mortgage, to raiſe ſo much money as would 
pay all his debts, and funeral expences : he then gave a filver 
tobacco-box to A. B. and gave all the reſidue of his perſonal 
eſtate to his wife, and made her executrix, Lord Northington 
ordered the perſonal eſtate to be firſt applied. 


Lord Commiſſioner 22 delivered the opinion of him- 
The firſt queſtion 
is, whether, under the will of Charles Bertie, the plaintiff is 
entitled to the perſonal eſtate diſcharged of the debts. 2dly. 
Whether the perſonal eſtate is the fund out of which the mort- 
gages are to be paid. 3dly. What eſtate the plaintiff rakes in 


the frechold and perſonal eſtate.— The main queſtion is, whe- 


ther the plaintiff is entitled to the perſonal eſtate diſcharged of 
the 
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the debts :—The caſes are determined on different grounds.— 
Adams v. Meyrick, Eg. Abr. 271, which is in favour of the 


1785. 
INE 


plaintiff, made the ground, that the teſtator ſaid that the Axcasrey 


truſtees do and ſhall, by mortgage, c. pay.——This is a very 
*Jooſe ground, and has been fince abandoned. Fereges v. 
Robinſon, in Bunb. 301, is the moſt ſenſible caſe. In Water 
v. Fackſon, 2 Al. 624, Lord Hardwicke ſays, the general 
rule is, that the perſonal eſtate ſhall be firſt applied; but that, 
againſt his deviſee, the teſtator may charge his real eſtate, in- 
ſtead of his perſonal.— The perſonal eſtate muſt be firſt applied, 
unleſs there are expreſs words, or a plain intent to the contrary. 
Ehe only queſtion, in every caſe of this kind; is, whether you 
can ſatisfactorily find out whether the teſtator meant to exempt 
the perſonal eſtate from the debts; for there are no technical 
words by which it is to be done.—In this caſe, if it depended 
on the two clauſes in the will, the intent could not be doubt- 
ed, the truſtees are to raiſe ſufficient to pay all the debts. 
The next thing to be conſidered is, whether there is any thing 
in the latter part of the will to overturn this apparent intent. 
It ſeems highly probable the word © reſidue“ was thrown in 
without any meaning, or to give an option to the truſtees, out 
of which fund to take their expences, and that they might not 
be in advance. At all events it excludes the idea, that the 
charge was to fall upon the perſonalty. The more modern 
authorities have gone in excluſion of the perſonalty upon much 


leſs reaſon, Anderton v. Cooke, Holliday v. Bowman, (ante 145). 
We think the Duke of Ancaſter is entitled to the perſonal 
eſtate, exempt from payment of debts.— The next queftion 


is, whether it ſhould be charged with the mortgages, and as to 
this point we are bound by the caſes of Searle v. St. Eloy, 2 Wms. 


386., and Galton and Hancoch, 2 Ath. 424, to decree, that the 


mortgage muſt be paid out of the deviſed eſtate. The 3d. 
queſtion is, what intereſt the Duke takes in the perſonalty.— 
He took an abſolute one, there is no need of expreſs words for 


this purpoſe ; it is beyond a doubt Montague Bertie would have 


taken abſolutely ; then, where the teſtator gives it by the de- 


ſcription of the perſon entitled to the freehold, he does not 
ſate the intereſt ſo given to be a leſs intereſt than that of Mon- 


lague Bertie. 
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A petition was preſented for a re-hearing, which came on be. 
fore Lord Thurlow the 16th of June, 1784, the arguments uſed, 
and the caſes cited, were a recapitulation of thoſe Deren the 
Lords Commiſſioners. 


Lord Chancellor, — It would be highly advantageous to pro- 
perty, if there were a ſettled rule, where the perſonalty {hall 
be applied to the payment of debts, and where it ſhall be ev. 
empted from them. One ſtep has been taken toward ſuch a 
rule, by its being laid down, that charging the eſtate in any 
way, is not, of itſelf, an exemption of the perſonal eſtate ; that 
the perſonal eſtate, being the fund firſt hable, where it is to be 
aided by either a legal or an equitable fund, it muſt be itſelf in 
the firſt place applied. The queſtion that next ariſes is, whe- 
ther, a real eſtate being charged, and the perſonal given away, 
a preſumption ariſes that this ſhall be exempted from the 
debts. I never heard till the arguments in this caſe, that ſuch 
a rule had been extracted from the authorities on the ſubject : on 
the contrary I have always underſtood, that in order to exempt 
the perſonal eſtate, the teſtator muſt expreſs an intention ſo to 
do; although no particular form of words was neceſſary for the 
purpoſe. 1 therefore take the rule in primis to be, that nei- 
ther the charge of the debts upon the real eſtate, or the gift 
of the perſonal, is ſufficient, of itſelf, to exempt it. But it is 
indubitably true, that expreſs words are not neceſſary to ex- 
empt the perſonal eſtate, the queſtion therefore is, whether a 
preſumption can be drawn of the teſtator's intention to exone- 
rate the perſonal eſtate. It is impoſſible to expreſs, in definition, 
what circumſtances ſhall be ſufficient to raiſe this preſumption ; 
it muſt ariſe from the context of the will; but, with great 


deference to the opinion which has been given, I think there 1s 
not ſufficient in his will, After deviſing his real eſtate, the 
teſtator takes up the term, he places it before any of his other 
eſtates, and before his iſſue, ſo that he meant it to be a ſub- 


faſting term for the payment of his debts. He gives his leaſe- 


hold eſtate to Montague Bertie, but without any predilection, 


for he gives it to whoever ſhould be entitled to the poſleſhor 


of his freehold eſtate. He then proceeds to declare the truſts 
of the term, which are to raiſe money to pay his debts anc 


legacies, and after raiſing them the term is to ceaſe. He 


then diſpoſes che reſt of his perſonal eſtate, He afterwards 
3 - determines 
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determines what ſhall be done with the perſonal eſtates, in 
caſe he ſhould have iſſue. In the proviſion which he ſuper-adds, 
he takes notice of the deviſe of the perſonalty, and calls it a 
reſidue, by whach he means the deviſe of the perſonal eſtate 
after the ſpecific bequeſt. He provides then, that if he ſhould 
*die leaving iſſue, the diſpoſitions he had made ſhould fail: this 
was not eſſentially neceſſary, though apparently ſo. He then 
makes a general proviſion for the diſcharge of the executors, who 
are alſo truſtees; ſo that it is given them in the character of 
executors. It is alſo material to obſerve, that in the ſpecial and 


general dyſpoſition of the perſonal eftate, to the ſame perſon who 


ſhall be entitled to the poſſeſſion of the real, the perſonal is made 


to accrue to the real, which is ſettled with the utmoſt ſtrictneſs. 
The queſtion then is, whether any inference is to be drawn, 
that he meant it ſhould go with the burthen the law throws 
upon it, or it is to be preſumed that it ſhould be exonerated, 
for the purpoſe of throwing that burthen upon the freehold 
eſtate, which he has given in the ſtricteſt manner. The in- 
ference rather ſeems to me to be, that he meant to protect the 
real eſtate, and therefore that the perſonal ſhould bear its natu- 
ral burthen. By chance he has gone farther, for where he has 
given directions for the indemnity of his executors, he has 
directed the expences to be taken out of either the perſonal or 
real eſtate. He has, in that clauſe, arranged the eſtates as the 
law would arrange them ; which aftords an inference, that he 
meant the real eſtate only to be in aid of the perſonal: I ſhould 
therefore think, if the rule were, that the gift of the perſonal 
eſtate to a ſtranger was ſufficient to raiſe a preſumption that it 
was to be exempt from the debts, he had ſufficiently here ex- 
preſſed his intention that it ſhould not be ſo: but I take the 
general rule to be the other way. I ſhould have no doubt on 
the intention of the teſtator in this reſpec, if there were not 
another point which I think ought to undergo a further en- 
quiry, I mean the mortgage of the leaſehold eſtate. The caſe 
of Searle v. St. Eloy, went upon the 1dea of the charge, upon 
the real eſtate, being the debt of the teſtator. If that caſe were 
recent, and had not been followed, I Thould have thought, upon 
the face of it, it was very open to argument.—The difference 
between the caſes is, that, if it had been real eſtate mortgaged 
by the father, it would have been liable only as a charge; but 
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from ſuch payment, when the rule of law is that ſuch eſtate 


inſlance to the payment of the debts, but (in exception to this,) it is 


teſtator muſt uſe expreſs words ſor that purpoſe, but it is im- 


conſtantly, that if other judges were to put the conſtruction | 
of wills upon other grounds, how wiſe ſoever it might have 
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in the preſent caſe, the debt of the father falls upon the eſtate 
in two ways, partly as being a charge, and partly as a debt 
upon the perſonal eſtate. It muſt be referred to the Maſter, 
to conſider the circumſtances of the debt of 6,000 J. and the 
eſtate on which it was ſecured ; and, as that point muſt ſtand 
*over, I ſhall think it no impediment to the juſtice of the Court, 
to defer the decree upon the other point alſo. 


The Maſter having made his report, that the 6,000 /. was x 
charge upon the leaſchold eſtate, prior to the teſtator's having 
any intereſt in it, and that he had only covenanted for the pay. 
ment of the money upon the transfer of the mortgage from Mrs. 
Neate to Sir Thomas Palmer ; the cauſe was again ſet down for 
argument, the 4th July 1785, and then ſtood for judgment till 
the next day, when the Lord Chancellor pronounced his decree. 


Lord Chancellor, —Whether the perſonal eſtate ſhould be liable, 
in the firſt inſtance, in exoneration of the real eſtate, to the pay- 
ment of debts, in wille of this kind, upon looking into the caſes; 1 
find to be a point ſo ſlender and fine, that I cannot collect any 
certainty upon the queſtion ; but ſo much uncertainty abounds, 
that could the will of a teſtator be referred to a number of law- 
yers, they would probably entertain a diverſity of opinions up- 
on it. The point ought to be fixed; and in order to make it fo, 
I take it the rules have been theſe, and ſhould be adhered to: 
In the firſt place, that the perſonal eſtate is liable in the firſt 


agreed, that the teſtator may, if be pleaſes, give his perſonal 
eſtate, as againſt his heir, or any other repreſentative, clear of 
the payment of his debts ; and then it becomes a queſtion, 
what is the mode of expreſſion to give the perſonal eſtate exempt 


is firſt liable. Perhaps it might have been not unwiſe to have 
adopted the rule laid down in Fereges v. Robinſon, that the 


poſſible to abide by the opinion given in that caſe, conſiſtently 
with the rules in other caſes. The 2d. rule is, that where 
there is a declaration plain that ſhall ſtand in lien of expreſs 
words : this rule has been laid down ſo long, and acted upon!ſo 


2 been 
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been originally to have done ſo, it would be very unwiſe to 
make the adminiſtration of juflice take a courſe contrary to former 
rules. Therefore, if there be a declaration plain, or manife/tation 
clear, ſo that it is apparent, upon the face of the will, that 
there is ſuch a plain intention, the rule then is, not to diſ- 
#appoint, but to carry ſuch intent into execution. But ſhould 
not ſuch intention manifeſtly appear, there is not a ſingle 
caſe, which does not take it for granted that the perſonal eſtate 
is, by law, the firſt fund for the payment of debts. In regard 
then to the general intention of the will of Charles Bertie; the 
teſtator was ſeiſed of a real eſtate, which he had in his con- 
templation, (excluſive of the idea of his own children,) and 
wiſhed to leave it to other /ines of the family of Bertie, and 
conſequently deviſed it to Montague Bertie, with remainder over 
to Peregrine Bertie for life, &c. fo far in reſpect of the real 
eſtate, his intention was to fix it in the name and blood of the 
family. The next object he had in view, was a leaſehold eſtate 
which he held ander the Crown; that eſtate was a chattel 
intereſt, and with regard to that, he does not ſhew ſuch 
a wiſh to fix and continue that eſtate in the line of Bertie: 
his apparent wiſh was not ſo ſtrong as in reſpect to the diſ- 
poſal of his real eſtate ; for had it been ſo, though he could 
not have created an entail of this leaſehold eſtate with limita- 
tions over, yet he might have prevented the firſt taker of it 
from alienating it, Had the teſtator been aſked the queſtion 
whether he meant that this part of his eftate ſhould be ſub- 
ject to the mortgage, or to give it entire to the firſt taker of the 
real eſtate, or to charge the term of 99 years in exoneration of 
the other eſtate, this might have been a very doubtful queſtion, 
and merely conjectural, though perhaps he might have anſwered, 
that that eftate ſhould pay the debts : but whatever his intention 
was, he has poſitively given it ſubjet to the payment of the debt, 
therefore if another ęſtate had been appropriated to payment 
of his debts, and this had been Hi debt upon the eſtate, I 
thould have concurred with the Lords Commiſſioners : but in 
following them in that courſe, in which they conſidered it, as 
being the clear intention, in the mind of the teſtator, that the 
real eſtate ſhould be ſo appropriated, I rather think otherwile ; 
for it appears to me, as if the teſtator wiſhed it oui not, and 
that he choſe that the /ca/cbold tate ſhould be fo appropriated, 


rather than to have burthened the real eſtate. For the mode of 
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might be, at law, liable, yet while there are real aſſets ſufficient 


tranſaction, that the party did it by way of accommodating the 
between the eſtate deſcended and purchaſed is nothing, unleſs the 
no argument. The next queſtion is, whether, when he mort- 


flance would create a difference, as, if, in Evelyn v. Evelyn, an 
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limiting the eſtate to Montague Bertie for life, implies the in. 
tention of giving him a perſonal bounty, but in caſe of failure of 
iſſue, he gives it to the next heir who ſhould come into poſ- 
ſeſſion, &c. Had the real eſtate been expreſsly charged with 
payment of the debts, or the teſtator ſhewn an anxious inten- 
*tion to have ſacrificed his real eſtate, in preference to the leaſe. 
hold or his other eſtate, for that purpoſe, by the mode of dif. 
poſing of his eſtates, ſuch a circumſtance might have been ſuf. 
ficient to have turned the rule of law, and it muſt have been 
appropriated to the payment of debts, let him have charged it 
in any manner he pleaſed. When the teſtator purchaſed hi; 
leaſebold gſtate, he purchaſed the equity of redemption ; and the 


mortgage was to be conſidered merely as a real incumbrance 


upon the eſtate itſelf, and not a perſonal debt, as againſt the pur- 


chaſer, according to the rules of this Court, and caſes decided. 
For if a man purchaſes an equity of redemption, ſubject to in- 
cumbrances, that ſhall be a real incumbrance following the 
land, and not a perſonal one. The queſtion is, whether by pur- 
chaſing this eſtate, and aſſigning the mortgage from Mrs. Neat: 
to Hoare, and covenanting for payment of debts, he did not 
make it his own debt. Had Evelyn v. Evelyn (2 Ws. 659. 
never been decided, a fair argument might have ariſen upon 
that head ; becauſe where a man transfers a mortgage, and cove- 
nants for the payment of the debt according to the rule of law, 
he makes it his own debt, and makes himſelf liable to be ſued 
upon that covenant, and ſuch a debt has priority before other ſim- 
ple contract debts. Now I do not know, in what court, or by 
what rule, the debt would have followed the purchaſer fer- 
ſonally; but Evelyn v. Evelyn has decided, that though he 


for the payment of the incumbrance, they ſhall be applied for 
that purpoſe: and it is to be underſtood, with reſpect to fuch 


charge, and not of making the debt his own. The difference 
circumſtance of purchaſing creates the difference; but that affords 
gages an eftate of his own as an ulterior ſecurity, that circun- 
additional real fand had been ſecured for making the debt 


good, that would have turned the judgment; it would not: 
0g | for 
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for nothing makes in his debt fo effeQtually, as the covenant to 
pay, for it does not create the debt, but only operates as 
collateral to the debt: a man mortgages his eſtate without 
covenant, yet, becauſe the money was borrowed, the mortgagee 
becomes a ſimple contract creditor, and, in that caſe, the mort- 
#page is a collateral ſecurity, and if there is a bond or a cove- 
ant, then there is a collateral ſecurity of a higher ſpecies, but no 
higher by means of the mortgage merely; therefore having ſuch 
ſecurity amounts to nothing; and I have no doubt, but that if 
the caſe had been ſtated to the Lords Commiſſioners, namely, 
that this incumbrance was not one of the teflator's debts, and did 
not fall u5on the perſonal gſtate, that they would have conſidered 
it as inherent to the leaſehold eſtate. The argument of its not 
falling upon the teſtator, anſwers his real intention better. But as 
to the real intention, I ſhould have agreed with the Lords Com- 
miſſioners, could that intention have been made clear; but the 
intention does not amount to a declaration plain, in any ſenſe in 
which theſe words have been properly applied. For the purpoſe 
of ſecuring property, and the due adminiſtration of juſtice in 
a free country, judges ought to abide conſtantly by real princi- 
ples, and by ſuch beneficial rules as may afford ſome reaſon- 
able judgment without applying to a ſuperior tribunal. It 
is a fixed rule, that the perſonal eſtate muſt be firſt liable, un- 
leſs another fund is provided; the teſtator muff expreſs his intention 
'o diſcharge that eſtate from the payment of debts. With regard 
to the intention apparent upon this will, it is faid, ſuch inten- 
tion is moſt anxiouſly limited to the raiſing of the term of ninety- 
nine years; whether the expreſſion be more or leſs, it is but 


ſubjecting the eſtate to the payment of debts; and it cannot 


extend ſo far as to ſuppoſe he burthened his real eſtate, in ex- 
oneration of the perſonal eſtate. If there had been, in the gift 
of the perſonal eſtate, words of a ſufficient force, accord- 
ing to my notion of a declaration plain, I ſhould not have 
changed the force of thoſe words; but the intent of theſe 


words, as they ſtand, naturally leans to ſubject the perſonal 


eſtate to the debts. With reſpect to the 2d. clauſe, had that 
ſtood alone, I confeſs that would have been liable to a degree of 
inference; but conſtructions thus picked up, and collected from 
more circumſtances than are neceſſary for the purpole, are not 
good ways of finding out the intention of the teſtator; and it 
is better to reſt upon ſettled rules, unleſs you can collect more 
favourable and forcible obſervations. With regard to the next 
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clauſe, that carries more weight, becauſe the truſtees are di. 


rected to pay, not only the expence of the probate of the will, 


which is expreſsly mentioned; but to pay all the charges and 
expences that ſhould ariſe by proving the will, or by any other 
*means, &c. How are theſe to be paid? out of the perſonal efbate? 
or the means to be raiſed out of the term of ninety-nine years? 


they have authority to pay the whole out of the perſonal eſtate : 


an optional clauſe, and empowering the executors to pay out of 
this fund, before the other fund is ready for the purpoſe. He 
has preciſely arranged the eſtates in the ſame order that the law 
would have done; he has made his perſonal eſtate firſt liable, and 


then the term. The true ground upon which I proceed, is not 


upon any of theſe criticiſms, but ſimply upon the rule of law, 
the teſtator not having declared by expreſs words, or any other declara- 
tion, which would tend in law, to the purpoſe of preſerving the per- 


anal eftate for any given purpoſe whatever. As to Adams v. Meyrich, 


that depended upon the circumſtance of the perſonal eſtate being 
a proviſion for the wife; and, therefore, the court forced a con- 
ſtruction upon the will, and it is, as Lord Hardwicke termed- it, 
in Walker v. Jacſſon, 3 Ath. 624, a weak caſe : in the latter caſe, 
the re-publication of the will was an argument much relied 


upon. As to the caſes determined upon the words, © reſt and 


refidue,” I could have wiſhed his Lordſhip had decided upon 


them all, ſo as to have left a particular note upon each of them; 
for ſuch determinations as thoſe caſes afford, have occaſioned 


great perplexity upon the rule of law. As to Stoplzton v. Colville, 


in that caſe the wife was executrix, and, excluſive of the context 
of the will, with regard to the option given to her to charge ei- 


ther fund, there never was a /{ronger caſe aagin/t charging the real 


eſtate ; for he gives the whale real eſtate to the wife, and to be 
charged with debts; he wiſhes the continuance in his name nd 
family, and yet charges it with the payment of the debts. Lord 
Talbot obſerved, much might ariſe from the examination, & to 
the quantum of the debts, and the amount of the perſonal tate. 


Lord Talbot took it as clear, that ſuch an examination could 


be gone into. In Stephen/ſun v. Heathcote, it is ſaid expreſsly, 
no examination can be had. In that caſe, Lord Keeper 7/erley 
relied much upon the wife being executrix : the caſe was this, 
that the teitator gave all his real eſtate to R. and his wife 
for ever, with a charge thereon for payment of debts; 
and after diſpoſing of other property, he gives a ilver 

tobacco- 
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whacco-box to his uncle, and all the reſidue he gives to his 
wife for ever, whom he appointed ſole executrix Lord 
Keeper's obſervation upon this caſe was that the intent of the 
#eſtator was to be collected from the words of the will, and 
fom no circumſtances out of it, and upon general principles 
and rules eſtabliſhed in the caſes, that the court could not go 
into the teſtator's circumſtances, as it would eſtabliſh a rule 
not to be adhered to. The teſtator intended to charge his per- 
ſonal eſtate with payment of his debts, and only made his real 
eſtate an auxiliary fund; according to the rule of law, where the 
intent of the teſtator is plain, or words tantamount to expreſs 
words, that is ſufficient to take it out of the rule: and that 
it could not be the intention; for the laſt clauſe, of giving the 
filver tobacco- box, and then the reſidue. to his wife, is not ſuf- 
fcient to ſhew his intention to give the reſidue free from debts, 
but that the primary fund ſhould be liable. 


In the preſent caſe I am obliged to differ from the Lords Com- 
miſſioners, and conſider the hole perſonal eftate as liable to the 
payment of the debts, and with reſpect to the leaſehold eſtate, 
that the charge under which it came to the igſtator was prior to his 
purchaſing it, and inherent in the eſtate, and the eſtate itſelf left lia- 
ble to anſwer it, and that neither the perſonal eſtate, nor real 
eſtate, ought to be charged with that debt. 


The Judgment, Ex relatione.T 
+ See, on this ſubject, the caſes of Par/ons v. Freeman, —Lewis v. Nangle, — For- 
refter v. Leigh, —Perkins v. Baynton, —W-l/on v. Earl of Darlington, —Shaftoe v. Shafto, 
—Baſit v. Percival, all cited and ſtated by Mr Cox in his note on 1 ms. 664. alſo 
the caſes of the Earl of Tankerwille v. Fawcett, poſt. vol. 2. p. 57. —and Twedael v. 
Taveddel, poſt. vol. 2. p. 101.—152. | 
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CAVENDISH aoainſ} CAVENDISH., 


FLIZABETH CAVENDISH by her will dated the 
26th Fanuary, 1778, deviſed her houſe 1n Piccadilly, to 
Lord George Cavendiſh, and in the fame will, was the follow- 
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1785. ing bequeſt: I give all my collection of gems, medals, and cu. 

— @ riofities, together with the cabinet in which the ſame are uſually 

Caverns Kept, except ſuch parts thereof as I ſhall herein- after, or by 

again} any codicil afterwards diſpoſe of, to Lord Charles Cavendiſh 

CAVENDISH- his executors, adminiſtrators and aſſigns, upon truſt to permit 

and ſuffer the fame to be held and enjoyed by the perſon who 

ſhall be entitled to my ſaid houſe in Piccadilly. She then gives 

to the Dutcheſs of Portland an oval box, a ſnuff-box with 

a portrait, and ſeveral rings and ſeals ; afterwards, by a codicil 

dated the 31ſt of January, 1779, the deviſed the houſe to Dud. 

[*468] ey Long, Eſq. and gives her cabinet, by the following deſcrip 

tion: © My collection, or cabinet of curioſities, conſiſting of 

( coins, medals, gems, and Oriental ſtones, and other valuable 

things (except as before excepted) hanging ſhelves, ſnuft-boxes, 

« buſt on the ſtair-caſe of Cardinal Richelieu, my Florentine ca- 

« binet of Oriental ſtones in the {ſecond rooms, and the japan ca- 

„ binet in the bed-chamber, formerly belonging to Lady Elizabeth 

« Wentworth, my late aunt, unto Lord Charles Cavendiſh and 

„Lord Cambden, upon the ſame truſts as before.” ——She gave 

the reſidue to Lord Charles Cavendiſh, and made him and Lord 
Cambden executors. 2 


The queſtion was, whether certain ornaments of her perſon 
(viz.) a diamond ſolitaire, a pair of ear-rings, a bow-knot, and 
ſome pearls, were, or were not, within the bequeſt.— To thew 
that they were, they gave evidence, that thoſe perſonal ornaments 
were ſhewn as part of her cabinet upon various occaſions, that 
they were included in a book kept by herſelf, and called an in- 
ventory of her Cabinet, and inſiſted they were of the ſame kind 
with the things diſpoſed of under the exception.—On the other 
hand, they read the evidence of perſons in the trade as to the 
difterent ſenſe of gems and jewels, that the latter meant ſtones 


ſet and prepared for wear, the former when kept for curiolity 
only. 


Lord Chancellor ſaid, he took it, things to paſs under the 
will muſt be &»/dem generis with thoſe expreſsly deviſed, that 
.car-rings and other ornaments of the perſon are part of the 
perſonal eſtate, not ſpecimens of natural curioſities. Had Mr. 
Pitt's diamond been in the cabinet, in the light of a ſpeci- 
men of natural curioſities, it muſt have paſſed to the — 

3 "AD 
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and therefore he thought the proper line of diſtinction was, their 


being prepared for wear, if not worn; and directed an enquiry 
to be made with reſpect to the jewels being worn. 


On the Maſter's report that they were occaſionally worn, the 
cauſe came on before his Honor, ſitting for Lord Chancellor, who 
was of opinion that that circumſtance made tke difference. 


Diſmiſſed the Bill. 


*MooDaLayr azainſj MorTON. 


The ſame again// The EasT INDIA Company. 


HIS bill was filed againſt the EA India Company, and 
againſt Morton their ſecretary.— It ſtated that a cowl, or 
leaſe, of the permiſſion to ſupply the inhabitants of Madras with 
tobacco for ten years, had been granted to the plaintiffs, and 


ſigned John Smith (a perſon properly authorized by the Com- 


pany) that the plaintiffs, as leſſees, covenanted to provide the 
ſettlement at a reaſonable price, and that tobacco being conſi- 
dered in the Zaft Indies as a neceſlary of life, had been, for time 
immemorial, ſupplied to the ſettlements of the Eg India Com- 
pany, in this method. The bill further ſtated, that in 1782, (before 


the expiration of the ten years) the Company, by their ſervants 


in India, diſpoſſeſſed the plaintiffs, and granted another cowl to 
other perſons for the ſupplying of tobacco; and that the plain- 
tiffs inlend to bring an action againſt the Faſt India Company, 


but cannot ſupport the ſame without the evidence of perſons re- ge 
Plaintifis in- 


ſident in the E Indies ; the bill, therefore, prayed a commiſſion 
for the examination of witnelies ; and that the Company and 
their ſecretary might diſcover by whom, and under what au- 
thority, the ſecond cowl was granted, and, for that purpoſe, might 
let forth letters, Tc. of their ſervants in Iadia, oc. To this 
bill the defendants pur in a general demurrer. 


Mr. Madecks, Mr. Hardinge, Mr. cabam, 2 and! . Liyd, for 
the plaintiffs. The court will retain a ball in 414 of a legal 
title; the only objection which can be brought to the prayer of 

this bill for a commiſſion to examine witneſſes, is, that che ac- 


tion at law is not yet brought, but that objection has been over- 
F 81 | 


ruled, 
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ruled. It is. ſufficient that a foundation for an action has bet 
laid, by the plaintiffs being diſpoſſeſſed by the Company's fer. 
vants. The bill is for the diſcovery, whether the perſons WhO 
have done the act, are ſervants of the Company; if they are not, 
they will be liable in their own perſons : but it is impoſſible to 
learn, whether they acted by the Company's authority, except 
in this way. An a caſe before Lord Bathumſ, a bill was filed for 
a commiſſton to examine witneſſes“ in India, to prove an aſſault 
committed by Mr. Vereſſt. The action was not commenced, and 
the defendant demurred; but it was then held, that the circum- 
ſtance of the action not being actually brought was immaterial, 
and the reaſon that the demurrer was allowed, was becauſe the 
court would not compel a diſcovery of criminal matter. In JWych 
v. Meal, 3 Wms. 310, it was held that the ſervant of a public 


Company ſhould not demur to a bill of diſcovery of papers and 


orders, as the Company cannot be indicted for n if their 
anſwer is falſe. | 


His Honor mentioned the caſe of Egerton v. Męſiyn, where it 
was held, that before an action brought, a bill for perpetuating 
the teſtimony of witneſſes could not be ſupported. 


Mr. Hardinge replied to this, that in the caſe of Egerton v. 
Moftyn the treſpaſs had been committed by a known defendant, 
here the bill was to diſcover by whom the treſpaſs was commit- 
ted. In Heathcote v. Flecte, 2 Vern. 422, ſuch a bill was held to 
be well brought. 


Mr. Attorney General, Mr. Solicitor General, and Mr. Muford 
for the defendants.—T here 1s no inſtance of a court of equity 
granting a commiſſion to examine witneſſes in a ſuit not exiſt- 
ing, it is matter of diſcretion, not of right; a bill to perpetuate | 
the teſtimony of witneſſes cannot be brought until after the ac- 
tion is commenced, unleſs in cafes where an action will not lie, 
as where it is apprehended that, after all the witneſſes are dead, 


new claims will be made.—Then as to the diſcovery prayed, it 


is not a diſcovery of the parties who have done the injury. The 


Plaintiffs late, that Smith and others granted them the leaſe to 


ſupply the ſettlement with tobacco, and that they have been diſ- 
poſſeſſed, but they do not pretend that they cannot bring an ac- 
tion againſt the new leſſees, which, as they are in poſſeſſion of 
the old leaſe, they certainly might do, But, by ſuggeſting that 
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the Company have papers in their poſſeſſion, by which it will 
appear the diſpoſſeſſion was by their authority, they call upon 
the ſecretary to produce thoſe papers.—In the cafe cited from 
Tilliams, it was admitted that the Company, if natural perſons, 
would be obliged to make the diſcovery, and therefore the par- 
ty could call upon their ſervant; but, in this caſe, it does not 
appear that the principals had any thing to do with the matter. 
In another view, this is a matter of great importance to the Com- 
pany ; for the grant of the leaſe, and the removal of the leſſees 
rare incident to their character as a Sovereign Power. It was an 
exerciſe of their dominion as ſuch, and no act of ſovereignty can 
be queſtioned in a bill here, or in a ſuit at law. 


Maſter of the Rolls. —At the outſet I thought the caſes of a 
corporation, and of an individual were different ; but I am glad 
to have the authority of Lord Talbot, that they are not.—In or- 
dinary caſes, when an action has been brought, the Court, as 
auxiliary to the remedy, will grant the coramiſſion This 18 
conſtantly done in the Exchequer in Inſurance caſes. —I admit 
that no ſuit will he in this Court againſt a Sovereign Power, for 
any thing dore in that capacity; but I do not think the Eaft 
India Company is within that rule. They have rights as 
a Sovereign Power, they have alſo duties as individuals: if they 
enter into bonds in India, the fums ſecured may be recovered 
here. 80 in this caſe, as a private Company, they have entered 
into a private contract, to which they mult be liable. It the 
diſcovery prayed were of a matter which would be lo de ſe, it 
would be improper to ſuffer any delay or expence ; but here 
is a primd facie ground of action, the company has put other 
| perſons in the way of doing the plaintiffs an injury. But it 
is ſaid that no action has been brought. In addition to 
the caſes cited on this part of the queſtion, I remember one in 


point, that the commiſſion may be before any action is brought. 


The diſcovery may be neceſſary, before the declaration can be 
drawn, if the ſuit be by original (which I believe it mult againſt 
a corporation ;) I think, therefore, the plaintiffs are entitled both 
to the diſcovery and commiſſion. Mr. Solicitor ſays it would 
be perilous, that the ſecretary ſhould diſcover matters prejudicial 
to the Company; if any part of the letters called for are fo, he 
need not diſcover thoſe parts. In a caſe of Walpole and Elliſen 
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v. White, it was fo. ordered, that the diſcovery ſhould be * 
ot the parts of the letters, which were neceſſary. 


DEMURRER OVER-RUT Ip. 


*FONNEREAU again} POYNTZ. 


HE teſtatrix, Jane Malcher, by will dated 8th of March 
1783, gave the following bequeſts: © I give to Mary 
« Poyntz the ſum of 500/. flock i in long annuities, I give to Mary 
« Haye the ſum of 500 J. ffock in long annuties ; J allo give unto 
« Miſs J. IL. Barbauld the tum of 2007. flock in long annuities, 
&« the intereſt thereof to accumulate until ſhe ſhall attain twenty-one, 


and then the whole to be transferred to her by my executors; 


* alſo I give unto Miſs H. Dawyon the ſum of 1001. flock in long 
« annuities, the interęſt thereof to accumulate until ſhe attains twenly- 
one, and then the whole to be transferred to her by my executors, 
And all the reſt and reſidue of my eſtate, and effects, both real 
< and perſonal, whatſcever, and whereſoever, I give, deviſe, 
and bequeath the ſame, and all and every part thereof, unto 
„my ſaid two nephews. Martin Fonnereau, and Thomas Fonne; Frm 
their heirs, executors, adminiſtrators, and aſſigns for ever.”— 


The bill was filed by the reſiduary legatees, that they might 


be paid the reſidue of the teſtatrix's eſtate, after payment, out of 


it, of the ſeveral ſums of 500/. 500/. 200 l. and 1004. to the 
legatees ; and upon the hearing in Ea/ter term, 1784, it being 
then {tated that the teſtatrix had only 120 J. a-year, long annui- 
tics, the queſtion was, whether the legatees ſhould have the re- 
{ſpective ſums given to them, raiſed by ſale of ſo much of the 
ſtock as would produce the ſame, or they were entitled, under 
the will, to annuities of the ſums reſpeQively given them, and of 
courſe muit divide the whole of the teſtatrix's property rateably, 
leaving nothing to the refiduary legatces. 


Mr. Scott for the defendants, argued, that theſe bequeſts to 
the legatees, muſt be bequelis of annuities, the {ubject given not 
being ſtock, but an annuity. In Stafford v. Horton, a few 


days ago (oft. p. 482. upon the re-hearing) it was deter- 
EY mined 


"+ 
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mined that where the firſt legacy was to one of 100 J. a-year, 
Jong annuities, then a legacy to another of 50 J. long annuities, 
and 50/. in long annuities to a third perſon, that the two lat- 
ter took 501. a-year each. 


* Lord Chancellor, — The caſe is, there is no ſuch fund as is 
deſcribed by the will. Where the words uſed by a teſtator are 
ſenſible, they mult be taken as they ſtand ; if not, the conſtruc- 
tion muſt be taken aliunde. The queſtion here is whether, the 
deſcription being inapplicable, the legatee is to take 500 J. a- 
year, or 500 J. is to be laid out for her in that fund. I am 
perfectly conſcious the teſtatrix meant only to give 500 l. it 
appears, by the terms, ſhe could not mean to give 500 J. a-year. 
But I doubt whether evidence can be admitted to explain the 
words, which are very nearly thoſe uſed in the receipt. If ſhe 
had expreſsly given 25 J. intereſt, or ſhare in long annuities, (the 
very terms of the receipt) it would have been very clear the le- 
gatee muſt have taken 25 /. a-year, and the deſcription, here, of 
ſtock, is the annuity itſelf, nothing elſe ; and the ſenſe of the 
words is deſcribing the quantity of the annuity. . But let it be 
referred to the Maſter to take an account of the perſonal eſtate 
of the teſtatrix, and, in particular, how much of it was in the long 
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annuities, and reſerve further directions till after the Maſter's re- 


port. 


On the 8th June 1785, the cauſe came on for further direc- 


tions, the Maſter having reported that the teſtatrix, at the time 
of making her will, had only 120 J. long annuities. 


Mr. Moadbocks argued for the plaintiffs, upon the manifeſt | 


intention of the teſtatrix. Mr. Scott, for the defendants, upon 
the conſtruction of the words. 


Lord Chancellor, —It is perfectly clear, from the data, that 
the teſtatrix did not mean to give ſo much per annum to the 
ſeveral legatees, for ſhe clearly meant a reſerve of part of her 
fortune for the reſiduary legatees, to whoſe family ſhe was under 
obligations: whereas, by the conſtruction contended for, ſhe has 
given away ten times as much as ſhe had to give. Had her for- 
tune been ſufficient to have ſatisfied all the legacies, they mult 
have taken place according to the words; but not being ſo, the 

Vol. -L 6 K a difficulty 
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but where the title or gift is raiſed, and there is a doubt as 


it is preciſely within the meaning of the ſeveral caſes. In Hodeſur 
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difficulty is to lay down any rule for admitting evidence of the 
ſkate of her property at the time, in order to conſtrue the wilt 
againſt the direct and natural meaning of the words; although 
the intention of the teſtatrix appears perfectly clear, from other 
circumſtances which amount to * demonſtration, that ſhe did 
not mean them in that ſenſe. If I could find out ſack a degree 
of ambiguity as the law has ſuffered to be explained by evidence, 
I ſhould be very glad to do it. If it had been doubtful out of 
what fund the legacy was to ariſe, that would have beer mat- 
ter to explain by evidence; but, upon examining the 1 receipt, 
ſhe has uſed words ſo near the technical defcription, and fo ap- 
polite to diſpofe of ſo much per annum, that I do not know what 
I can do, without going too far in point of precedent. It is a 
very hard caſe, but the words are too near thoſe a man of bufi- 
neſs would make ufe of to diſpoſe of ſo much per annum. I 
muſt therefore declare the legatees entitled, reſpectively, to 
their 500 J. 200 l. and 100 5 anime, and they muſt abate 
in proportion. 


The manifeſt reluctance with which this judgment was given 
induced an immediate application, on the part of the plaintiffs, 
for a re-hearing. The cauſe accordingly came on again, when 
Mr. Mansfield, Mr. Madocks, and Mr. King, argued for the 
plaintiffs. And Mr. Scott, Mr. Mitford, and Mr. Grimwocd, for 
the defendants. 


For the plaintiffs, it was argued. rſt. That this is a caſe 
in which parolevidence ought to be admitted. It is true the 
Court will not admit parol-evidence to raiſe a title or gift; 


to the perſon, or other circumſtances, then parol-evidence 
ſhall be admitted. In this caſe, there is a latent ambiguity, 
not ariſing from the words themſelves, for they are clear, but 
with reſpe& to their application. In the caſe where there are 
two perſons of the ſame name, the doubt is with reſpect to 
to the application. So, where there is nothing anſwering to the 
words, parol-evidence 1s admitted. This is a caſe of that fort; 
there is no ſubject to which the terms of the will apply. Then 


v. Hodſon, 2 Vern. 593. Lord Chancellor ſaid he ſaw no hurt 
in admitting collateral proof to make certain the perſon or thing 
4 deſcribed, 
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deferibed. In Cuthbert v. Pracoch, in the ſame book, p. 594, he 1785. 
admitted the ſame, to explain the teſtator's intention that a legacy. wy 
ſhould not go in ſatisfaction. In 2 Vern. 252, to prove that the Fornxerrar 
* widow ſhould have the perſonal eſtate free from debts—So in PER 
eit v. the Biſhopiof Lincoln, 2 Wms. 135 In Ulrich v. Litch- 
fall, Arb. 3725 Lord Hardwoicke laid! down. the caſes in which 
courts of law or equity will admit parol-evidence. 11k. To aſ- 
certain the perſon, where there are two of the ſame name, or 
where there has been a miſtake in the Chriſtian or ſurname ; and 
this upon abſobate neceſfity, as in Lord Cheymey's caſe, 5 Ca. 68. 
where there were two · ſons of the name of oh, and if the Court 
had not let im the evidence, it would have made the. will void. 
+—The. 2d. is with refpecd to refulting truſts relating to, perſonal 
eftate, where a perſon makes an executor with a ſmall legacy, 
and the next of kin claims the reſidue; in order to rebut the re- 
fulting truſt, parol-proot is admitted. In the prefent caſe, the 
teſtatrix had only 120. a-year, which ſhe had purchaſed 
at different times. According to the conſtruction contended 
for, ſhe will have diſpoſed of 1300 L. a-year.—The ſurplus is 
given to the nephews, ſhe clearly meant they ſhould have 
ſomething. This circumſtance will let in the parok-evidence 
of the value of the eſtate, according to the caſe of Dyoſe v. 

Dyofe, 1 Ws. 305. In King v. Philips, 1 Vezey 232, Lord 

Hardwicke ſaid, the legacy being ſo near the value of the LY 

eſtate, he would do what Lord Jefferies and Lord Cowper had + 

done before, and accordingly directed an account of the value 

of the perſonal eſtate. So in Cole v. Rawlinſon, 2 Lord Ray- 
mond, 831. In 3 Burro, 1896. before Lord Mansfield, the va- 
lue of the eſtate was taken into conſideration. In Miluer v. 

Milner, 1 Vezey, 106, the intention being plain, the Court made 
up the whole ſum. There are {ſeveral caſes of the ſame kind in 
Swinburne— The error, here, was in reſpect to the quantity. 
She did not mean 500 J. a-year, but 5007. to be laid out in that 
flock. 2dly. This conſtruction is ſupported by the direction 
that the intereſt of the ſtock given to the infant legatees ſhould 
accumulate.——The conſtruction certainly muſt be intereſt of a 
groſs ſum, or of the ariginal ſubſcription, not of an annuity, 
which can produce no intereſt. There is no more a capital 
anſwering to the 3 per cents than to theſe annuities. They 
were inſtituted at the ſame time, only one was redeemable, the 
other extinguiſhable. The receipt (which has been relied upon) 
is the ſame in both caſes. It is called joint ftock of 3 per cent. an- 
nuiltes: - 
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nuilies : To that, according to the reaſoning on the other fide, 
if the had given 500 J. 3 per cent. annuities, it would have been 


Fool. a-year ; which nobody ever imagined. 


* For the defendants, it was argued, That admitting the pargl. 
evidence in this caſe would overturn all the authorities from, 
Cheyney's caſe down to the preſent time. If it could be at all 
admitted, it could not be to the purpoſe contended for; but if, 
upon the face of the will, there was a latent ambiguity, to ex- 
plain that, the evidence might be admitted. The fund itſelf, 
there being but one fund of long annuities, cannot raiſe an am- 
biguity. If there were two ſuch funds they might, and there 
are caſes, of that ſort, where an election ſeems to have been given 
to the legatees, Lord Bacon's Maxims, rule 23 and 25; but, in 
that caſe, when you had explained by parol-evidence, which was 
the fund, you could go no farther ; the words of the will alone 
muſt explain the quantum of the fund given. All the caſes 


are either, where it was neceſſary to aſcertain the thing given, 


or the object to take; neither of which can apply here, the 
words having accurately explained the ſtock. Another head of 
thoſe caſes is, where the evidence is to rebut a reſulting truſty 
where the inſtrument has not explained the thing, but that 
cannot apply where the thing is accurately deſcribed, and, being 
ſo, cannot be explained by any thing out of the will. In Greer 
v. Howard, (ante 31,) your Lordſhip held the word relations, 
had been generally determined to be relations within the 


ſtatute of diſtributions, and that you could not go out of the 


will. In Kelly v. Paulet, at the Rolls, Trin. 1 763, where the 
late dutcheſs of Bolton bequeathed houſehold furniture, and a 
queſtion aroſe, whether plate paſſed, the perſon who drew the 
will ſaid it was not intended, but the Maſter of the Rolls 
would not admit the parol- evidence. There is no caſe where 
the Court has admitted evidence of the property, unleſs 
where the will refers to ſpecific property and miſ-con- 
ceives it, or where there is an ambiguity on the face of the 
will. In 1 Vezey, 232, the evidence was not to prove the 
extent of the diſpoſiti n. Dyoſe v. Dyoſe is quite diſtinct 
from this caſe ; the will itſelf furniſhed the argument. It is 
a caſe by itſelf, and would not probably be ſo determined now. 


Parol evidence cannot affect this caſe, for if her property was 


not ſufficient, it is only the common caſe of a party giving 
e more 


IN TUBE COURT or CHANCERY. 


of the caſe, the ſtock receipts are almoſt in the very terms 
uſed by the teſtatrix. And with reſpect to the intereſt being 
ordered to accumulate, the argument does not apply, the thing 

given being an annual ſum, the word intereſt is inapplicable.— 
The words can receive no conſtruction, but that of 500. a-year. 


Previous to Lord Chancellor's pronouncing his decree, Mr. 
geott added to the caſes he had cited, that of Doe, on the demiſe 
of Hanſon v. Fyldes, Corp. 833, where evidence of the value 
of the eſtate being offered and rejected at the trial, Lord 
Mansfield, on a motion for a new trial, held the evidence to be 
irrelevant. | 


Lord Chancellor, So many caſes, and the doctrines reſultipg 
from them, of ſo many various ſorts, have been cited, —that it 
would be raſh for me to give an opinion upon what is here re- 
ported, being too much engaged at preſent, to afford leiſure to 
examine the matter ſo thoroughly as I could with. However, 
from what I can colle& from the caſes, as they have been cited 
at the bar, and according to my own recollection of them, I 
do not apprehend, that the ground of reaſoning, reſpecting the 
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law upon this point, is extremely difficult. With reſpect to the | 


caſe-now before me upon the Maſter's report, it is impoſſible to 
doubt, that ſhe did not mean what the plaintiffs contend for; 
the conſtruing this will in ſuch direct oppolition to what every 
body muſt obſerve the teſtatrix had in view, is what I 
mult do with great reluctance; and the only queſtion is, how 
to preſerve the law, and yet to decide according to the inten- 
tion of the teſtatrix When it was firit mentioned to me, I 
thought it totally impoſſible to admit evidence of her intention ; 
and, upon maturer recolledion, I may be biaſſed by what 


the teſtatrix meant, and may break into the principle of the 


law, which, for the wiſeſt reaſons, will not admit of an in- 
ſtrument being conſtrued aliunde—What ſhall we ſay then? 
tor | lay out of the caſe, all declarations of the teſtatrix of 
what ſhe really meant to give, at the time of making her will, and 
all latement of her property, from whence it might be inferred 
what ſhe meant. But, upon the other fide of the queſtion, it 
8 a clear propoſition, * Mr. Mansfield argued very amply, 
that every evidence, as to the deſcription of the ſubject the 
teltatrix has de ſcribed, muſt be admitted. As in the caſe of a 
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lar kind of annuities. It cannot be contended, but that it was 
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ſpecific legacy, you mult hear evidence concerning the ſubjed 5 
which the will applies, in order to ſee whether the deſeriptich 
applies aptly or not. It is impoſſible to deny that the ſtatement 
of her fortune is external evidence. As to the caſe of Dyofe y, 
Dyofe, there was no ambiguity, either latent or patent: there was 4 
legacy of 3,000 l. a-piece given, to the younger ſons, the reſidue 
to the eldeft ; and the queſtion was, whether the reſiduary lega- 
tee ſhould have any thing or natbing, which, if not mixed with 
the affair of the executrix having waſted the aſſets of the teſtator, 
is a imple queſtion, whether a teſtator giving a larger legacy | 
than he is worth, and then the rehdue to another, there could 
be a reſidue. I cannot agree to the law of that caſe for, in 
ſach a caſe, if the teſtatrix did not leave a reſidue beyond the va- 
lue of the legacies, the reſiduary legatee takes nothing; ſo where 
the pecuniary legacies abate inter ſe, the reſiduary legatee takes 
nothing. And the law of the court is, that the intention of 
the teſtatrix's making a ſpecific bequeſt, or pecuniary legacy, 
cannot be controuled by the ſtatement of her fortune.——lt has 
been much argued, that if ſhe had given 500 J. in this way, 4 
« give 25 J. ſtock in long annuities to A. 30 l. in long annuities 
to B. and ſo on, having a fortune amply ſufficient to ſupply 
a re/idue, not only in the general way, but for the particular 
fund of long annuities; that, in this caſe, the legacy ſhould be 
only 20 J. or 30 J. But the annuities ſhould anſwer the ſum ſhe 
really meant to give; therefore, if the conſtruction of the will 
ſtood anembarraſſed, it muſt go according to the idea of the ſtock, 
and mean 20 /. per annum. But the great difficulty occurs where 
the criticiſms in theſe caſes have let in evidence, which, if let in, 
4hews the intention of the teſtatrix, beyond doubt, concerning 
the thing which the teſtatrix meant to diſpoſe of, which is a 
certain portion of a joint-intereſt in the annuities of 1761. The 
manner in which ſhe has done it, has been by giving M. 
Poynts the ſum of 500 J. flock in long anmuities ; and, upon en- 
quiry, there appears to be no other ſtock of the kind; and there- 
fore it muſt have been in her contemplation to give this particu- 


neceſſary to have laid before the court the condition of that 
fund, of which ſhe meant to give certain proportions, to fee 
whether the de/cr:ption would apply to it; and, if it is a ſpecific 
legacy, whether it does, or does not, amount to the de/crif- 
lion of a ſpecific legacy 3 ; and although, not in at Points, a ſpe- 

cake 
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#cfic legacy, ſo as to gain a preference; yet in point of deſcriþ- 
gon it is fo, being a gift of a certain ſum of money. But it is ſaid, 
on the other fide, that it is a portion, a joint intereft in a certain 

; and, therefore, it is neceſſary to aſcertain the fund claim- 
ed by the legatee under the words of de/cription. I ſhould have 
thought, had it ſtood clear of all other criticiſms, although 
not an accurate deſcription of 500 J. joint intereſt in the annui- 
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ties, yet it was a ſufficient one of 500 J. ſtock in long annuities; 


at the ſame time, it is impoſſible not to obferve that the ex- 
preſſion, the ſim of 5001.” is going out of the way. But one 
does not call for accurate phraſes, and, if the words are found 
to expreſs the intention of the teſtatrix, that is fufficient, and 
if it had ſtood by itſelf, it is ſufficient to ſhew what the words 
meant, (an annual ſum of 5ool.) © I do give and bequeath, 
« te.” (repeating the clauſes). The difficulty occurring is this, 
that ſhe has been ſpeaking of a ſum of 500/. which expreflion, if 
ſtanding alone, ought not. to- be 1nterpreted by any other con- 
text, but muſt take its whole complexion for the word flock : but 


if it ſtood with the context to admit of any other conſtruction 


upon it, I muſt confider what the teftarrix meant by the whole 


of the words, © the ſum of 500 J. c.“ and the additional words, 
the intereft thereof to accumulate.” According to the natural 


ſenſe of the words, « fum of 500 l. given to A. at twenty-one, 
and the intereſt thereof to accumulate,” I muſt ſuppoſe the firſt 
ſum: to be the principal ſum, and the fecond the intereſt of that 


principal-fum. It has been contended, that the word © ſtock” in 


the annuities, would not mean the annuity, becauſe it would 


extend to the 3 per cents which are annuities, but, there, the ſtock 
is denominative of the capital ſum; otherwile as to the long annui- 
ties, they are denominated /o by the annuity, and the circum- 
ſtance of their being both annuities makes it very probable, that 
if a perſon were to ſpeak of it, as a groſs ſum, he would ſpeak of 
the fock, and not of the annuity merely. So far practice may 
warrant, that if the words had ended merely with annuities, 
without ſpeaking of intereſt, there would have been no neceſſity 
for evidence to have controuled them, but the ſecond part of the 
ſentence, © and the intereſt thereof to accumulate,” raiſes a doubt 


whether ſhe meant a ſum, as producing intereſt, or the flock itſelf. 


The term intereſt is not a proper phraſe ; but this is not a groſſer 
| maccuracy 
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*inaccuracy than thoſe in the reſt of the will. The word © jr4,,. 
ferred” is relied upon as a technical phraſe; but it weighs nothing, 
becauſe the thing to be bequeathed, was 10 the ffock, but the 
produce of flock, together with the ſtock itſelf, The intereſt, 
which 1s the growing produce of the legacy the meant to give, i 
to be laid out in order to accumulate: ſhe muſt have meant 
by the word annuity ſomething. There 1s no doubt, if the word 
ſtock had been left out, but the meaning would be, that the 
ſum of 5aol. was to be diſpoſed of in long annuities, and 1 
make a produce, and that produce to accumulate, until the lega. 
tee ſhould attain twenty-one. This being the doubtful interpre- 
tation, upon the face of the will, the queſlion ariſes, whether the 


fate of the teſtatrix's fortune is not applicable to the conſtruc- 


tion of the will. It appears, by ſome other parts of the will, 


that ſhe. was extremely anxious to make an ample proviſion for 


the family of the Fonnereaus; conſidering then the ſituation of her 
fortune, it is perfectly inconſiſtent to ſay that ſhe could mean 
to give ten times more than ſhe was worth in legacies, My 
opinion therefore is, that the judgment muſt be reverſed ; and 


that I can let in the evidence of the value of the eſtate, not to 


controul the bequeſis which the teſtatrix has made in words 
themſelves diſtinct, nor to controul a bequeſt which ſhe had 
made of a ſubject which the had accurately deſcribed ; but 
becauſe the words ſhe has uſed in the deſcription are, upon The 
whole of the context, uncertain, whether ſhe intended it as 
the intereſt of a gro/s ſum to accumulate, or 5ool. per annum: 
The peculiarity of this will furniſhes ſufficient doubt to warrant 
the admiſſion of collateral evidence to explain it; and, if fo, the 
ſtatement of the teſtatrix's fortune, 1s _ applicable to the putr- 
poſe of ſuch an explanation. ; 


2 The judgment ex relatione. 


MAcNAMARA 


* 


in TIE COURT or CHANCERY. 


N . 
MACNAMARA againſt JONES. 


HE plaintiff Mrs. Macnamara, daughter of the late Arthur 
Fones, Eſq. was entitled, under his marriage ſettlement, 
to a ſum of 10,000 /—He, by his will, deviſed all his real eſtates 
to truſtees to the uſe of his daughter the plaintiff, for life, with 
remainders over, and ordered his perſonal eſtate to be laid out to 


1785. 


— 


Lincoln's Ian 


Hall, 18th 


July. 
Teſtator de- 
viſed to truſ- 
tees to uſes, 
under which 
his daughter 
was tenant 


for life; and 
directed that 


the ſame uſes. And the teſtator declared, that all the annuities, TT 
. . . E 3 under his 
&c. therein given ſhould be in full ſatisfaction for all demands will, ſtoald 
: ö take in ſatiſ- 
the reſpective takers had upon him, except ſervants wages. Some on or all 
copyhold lands (in which he had only an equity of redemption ) claims upon 
him. The 


deviſed by the will to the ſame uſes, had not been ſurrendered by 
the teſtator to the uſes of his will, and therefore deſcended to the 
plaintiff as his heir at law; and the queſtion was, whether ſhe 
could take the 10,000 /. wed the ſettlement, and the copyholds 


daughter had 
a claim of 
10, ooo l. un- 
der the mar- 
riage ſettle- 
ment, ſhe 


in fee, as heir at law, conſiſtently with the deviſe, or muſt elect mut ce 
; | | between the 
between them and the benefits given to her under the will. two. 
| An equity of 
Lord Chancellor, — The queſtion is, whether the money under ts 
the covenant is a demand ſhe muſt releaſe. Every thing be- X57 2-0 
queathed in a will, is, in general, termed a legacy. Then the ſurrender: 
queſtion is, whether the teſtator intended, by the general words, 
to provide for the 10,000 J. ſecured by the marriage ſettlement. [*481] 
It is argued that he did not mean this; for that. a legacy is not _ 
an annuity, but a ſolid ſum. If the general fund had been 
given to her abſolutely, it would have been a vain queſtion ; 
but he has ſo given his whole fortune, that, as to her, it ope- 
rates as an annuity, with remainder to her children, and upon 
failure of them, to other branches of his own family. There- 
fore, in every ſenſe of the words, they extend to the daughter, 
as well as to any other annuitant under the will. It was ar- 
gued that, if he had only deviſed the real eſtate to her, it would 
not have been a ſatisfaction for the ſum ſecured by the cove- 
nant : but I know of no caſe that has decided that the rule 
does not extend to a deviſe as well as to a legacy. But, here, 
was a legacy of the perſonal fund to be laid out to uſes, as 
to which ſhe was a legatee; and it is impoſſible to diſtin- 
guiſh her demand of the 10,000 J. under the covenant, from 7. 
any other demand which would be barred. With reſpect to the 3 
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Lincoln'sInn 
Hall, 27th 
July, 1785. 
Teſtator 
made his will 
and gave to 
his daughter 
100 J. a-year 
long annui- 
ties, he then 


gave to the 


Flaintiff 50C. 
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copyholds, where the legal eſtate is not in the deviſor he has no 
need to ſurrender them f. In this caſe he had only an equity, 
ſo that they paſs by the will. She muſt therefore convey them 
to the uſes of the will, and the 10, ooo J. being within the com. 
pals: of the will, ſhe cannot take the benefits given to her under 


the will, but upon the terms of extinguiſhing her claim under 
the ſettlement. She mult elect to take under the will, or againſt 


the will. 


+ The caſes on this ſubje& are collected in Mr. Cox's note, in his edition of P. Vt. 
vol. 3. p. 360. 


S TAF FORD againſ} HORTON, 


2 RTO N, poſſeſſed of conſiderable perſonal eſtate, and par- 

ticularly of 300 J. per annum, Bank long annuities, made his 
will, and, among other things, deviſcd as follows. © I give to 
«* my daughter Priſcilla Horton, 100 l. a-year, long annvuities. 
« [tem, I give Dr. Stafford, (one of the plaintiffs) 50 J. long an- 
« nuities. Item, I give to J. Blythe, 50 l. long annuities, to be 
« laid out in charity at his diſcretion.” He alſo gave 20/. to a 
ſervant, and then gave the reſidue to his wife, whom he ap- 
pointed executrix.— The wife died before the teſtator. Upon 
his death, Priſcilla the daughter, the defendant, took out admi- 
niſtration, with the will annexed. Blythe died, and Stcfford, and 
his wife, the plaintifts are his executors, who by this bill 
claimed 50/7. per annum, long annuities, as given to their teſta- 
tor Blythe; and Dr. Stafford in his own right alſo claimed 50/1. 
per annum long annuities as given to him. 


The defendant, in her anſwer, ſwore that the teſtator was old 


and infirm, and gave inſtances of extreme weakneſs of intellect; 


and infiſted that he intended to give to Stafford and Blythe only 
col, each, to be paid out of the annuities. She ſtated that 
after the making of the will, ſhe was ſhewn it, and aſked 
whether ſhe was ſatisfied ; that upon anſwering in the affirma- 
tive, her mother told her ſhe might; that her father had left 


very little from her, and explained to her the difference, that 


the annuities left to her were 100/. a-year, but the others 


only 


in Tus COURT or CHANCERY. 
*only 50 J. each. And ſhe further ſwore that the father at 


the time he made this will, deſtroyed a former one, in which 


he had given Blythe 100 l. in money to diſpoſe of in charity, 
and gave as his reaſon for it, that he thought it too much to 
give away from his family. He alſo ſaid he had given the ſervant 
20 l. that her legacy might not be ſubject to the fluctuation 
of the funds. The defendant filed a croſs bill againſt the 
plaintiffs, to diſcover whether they did not know, by converſa- 
tion with the teſtator, that he meant to give them only 5ol/. 
each. To this bill they demurred, and, the demurrer having 
been over-ruled, they by their anſwers ſaid, they did not know 
from any of his converſation, whether he meant to give them 
only 50/. each, but that he had told Dr. Stafford, he meant 
to leave a legacy to the poor of the congregation of diſſenters 
in Broad-/treet, of which, he (Dr. Stafford) then was, and (till is 
paſtor. 


Mr. Mansfield for the plaintiffs. 
Mr. Attorney General, and Mr. Price, for the defendants. 


Lord Chancellor, conceiving the legacies to be ſpecific legacies, 
{aid they muſt be transferred as annuities ; but reſerved the con- 
fideration as to Dr. Stafford's legacy, whether it ſhould be per- 
ſonally to him, or in truſt to be diſtributed, till the Maſter 
ſhould enquire into the matter, by examining him upon inter- 
rogatories, and till after the Maſter's report: and ordered the 
croſs bill to be diſmiſſed but without coſts. 


A re-hearing was afterwards applied for in this cauſe, which 
came on this day, when the former decree was affirmed. 
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Lincoln's Inn 
Hall, iſt. 


Auguſt. 


An admiſſion 
of aſſets, by 
theexecutor's 
anſwer, is 
waved by 
the plaintiffs 
going on to 


an accountof 


aſſets, and 
procuring a 
receiver to be 
appointed. 


Infants are 
bound by a 
decree taken 
by conſent, 
alchough no 
reference to 
a maſter to 
enquire whe- 
ther it was 
for their be- 
nehit. 
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*Srernex Warr, and other Perſons beneficially. inte- 
reſted under the Will of Foun Walt of Winxs- 
WORTH — — — - Plaintiffs, 


Joszyn Bususy and Mary his Wile, late Maxy Warr, 


Widow and Executrix of JoHN WALL, junior, de- 
ceaſed, (who was Reſiduary Legatee, and only 


acting Executor and Truſtee in the Will of the ſaid 
_ Joun Warr, of WiskxsworTH) and alſo Admini- 
ſtratrix de bonis non of the faid Joux Warr of 

WirksworkTH; GEORGE Goodwin, and others 


Defendants, 


OAN WALL of MWirkſworth 22d. October, 1708, 

made his will, by which he gave a legacy and an an- 
nuity to Stephen Wall his brother, one of the plaintiffs, and 
alſo other annuities and intereſts to others of the plaintiffs, and 
gave the reſidue to the late Joh Wall the younger, and ap- 
pointed his couſin Fohn Wall the elder and the ſaid John Wall 
the younger executors. The teſtator died 8th Auguft, 1709. 
Fohn Wall the elder renounced the executorſhip, and the ſaid 
Fohn Wall the younger proved the will, and took poſlefſion of 
the property, a conſiderable part of which conſiſted of mort- 
gages, and other ſecurities taken by the teſtator, ſeveral of 
which were of ſmall amount; and determining to keep thoſe 
which were beſt ſecured upon the preſent ſecurities, and to call 
in others, he employed Goodwin, one of the preſent defend- 
ants, for the latter purpoſe. John Wall junior died goth May 
1773, having by his will appointed the plaintiff Mary execu- 
trix of his will.—She proved his will, and took out letters of 
adminiſtration de bonis non and with the will annexed, , Jobs 
Wall of Wirkfworth. — Goodwin continued to call in the ſe— 
curities of the firſt teſtator, and ſome monies arifing from his 
eſtate were laid out upon freſh ſecurities. About Augu/t, 1774 
ſome of the annuitants under the will of John Wall of Warkſ- 
worth, filed their bill againſt the defendant Mary and u 


Wall the elder, the co-executor with John Wall junior, of Jobu 


2 Mull 
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all of W irkfworth, praying to have their annuities under the 
will. And in June, 1775, the preſent bill was filed by the 


' plaintiffs againſt the defendant Buſhby, (who 1 in the 1 interim had 


married the defendant Mary) his wife, and Goodwin, who was no 
party to the former bill, praying an account of the original 
teſtator's eſtate and effects, and application of them to the pur- 
poſes of his will, according to their reſpective intereſts therein, 

and alſo praying an, injunction againſt the defendants to pre- 
vent their receiving any more of the perſonal eſtate, and that 


a receiver ſhould be appointed.—To this bill, Goodwin put in 
his anſwer and annexed ſchedules containing an account of the 


ſecurities in his hands, and the monies paid by him, and the de- 
fendants Buſhby and his wife admitted aflets, and ſaid /hey. avere 
ready to come to ſuch account, and apply the truſt money as the Court 


ſhould direck. On the gth of May, a motion was made on the 


part of the plaintiffs, and it was ordered (by conſent of the de- 
fendants) that it ſhould be referred to the Maſter to take an ac- 
count of the perſonal eſtate of the original teſtator, come. to the 
hands of John Wall, or the defendants; and that what ſhould be 
found due ſhould be anſwered by them, and that they ſhould be 
enjoined from receiving further ſums, and a receiver appointed 
for that purpoſe. In conſequence of this order, Goodwin paid 


the balance in his hands into the Bank. Several motions were 


afterwards made, and the plaintiffs went on (notwithſtanding the 
admiſſion of aſſets) to take an account of the effects of the origi- 
nal teſtator, and the Maſter made a general report of the ſums 
received by the defendants, and afterwards by the receiver, 
which report was afterwards ordered to be reviewed, and a 
number of applications made to the Court, by which the cauſe 
was greatly protracted. In the mean while, ſeveral of the {e- 
curities taken originally by the teſtator, and by the defendants, 
upon placing out ſums in their hands, proved bad, by 
which the aſſets of the teſtator became inſufficient to anſwer 
the purpoſes of his will. And the cauſe now came on, upon the 
Maiter's report for further directions, upon the queſtion whe- 
ther the eſtate of the teſtator turning out to be inſufficient, 
the defendants Buſ/bby and his wife were bound by their 
admiſſion of aſſets, to make good that deficiency, or the 


ſame was waived by the plaintiffs having gone on to an account 
before che Maſter. 
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Mr. Madecks and Mr. Hollift, for the defendants.— Al 


though the admiſſion of aſſets would have made the executrix, 


in the firſt inſtance perſonally liable, the conduct of the plain. 
tiff, in proceeding to an account before the Maſter, and obtain. 
ing a receiver to be appointed, has waved that remedy, By 
this mean, they have taken the management of the aſſets into 
their own hands; and it is impoſſible that they can take the 


conduct of the aſſets,” And make the defendants liable for 
them, on account of their prior admiſſion. 


of the receiver was a flat contradiction to the admiſſion of allets, 
and 1s a diſcharge of the executi & fom her office. The 
aſſets, at the time, appeared to be more than ſufficient to 
pay the debts, by above 1000 J. during the conduct of them 
in other hands, ſome of the ſecurities have proved deficient, 


and the coſts of the ſuit have amounted to 630/. It would be 


unjuſt with reſpect to the defendants, to ſuffer the plaintiff, 
after this long delay, to have recourſe to the original admiſ- 
fion of aſſets. There are caſes, that the admiſſion of aſſets 
does not bind the party admitting them, to every extent ; and, 
on the other hand, that it will not preclude the other party 


from an account, as otherwiſe the admiſſion of an inſolvent 
executor might defeat all attempts of the creditor or legatee, to 


obtain the aſſets. In Norton v. Turvill, 2 Wms. 145, the ad- 
miſſion of one executor did not preclude the account againſt the 


others. In Holt v. Holt, 1 Ch. Ca. 190.—1 Eg. Abr. 85, the 


executors had entered into a recognizance, and loſſes happen- 
ing, which diminiſhed the fund, it was held the recognizance 
was only a ſecurity for the aſſets remaining after the loſſes — 
In Horſely v. Chaloner, 2 Vezey 85, it is ſaid, that on certain 
circumſtances, the Court will not pin down an executor by the 
admiſſion of aſſets, as in the caſe of the money being in a Bank- 
er's hands. The beſt Bank in England may fail, and that un- 
doubtedly will not bind him. The conduct of the aſſets, 
would certainly be a waiver of the admiſſion if all the parties 


were adults; here ſome of them are adults, and ſome are in- 


fants, but the infants are alſo bound by the act of the 


Court, by which the account (on the conſent of the parties) 


Was ordered to be taken. 


Mr. Price, for the ma This is the caſe of a direct ad- 
miſſion of aſſets; but it is ſaid the plaintifls have waved the 
admiſſion by their mode of proceeding; but why ſhould the ap- 
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# plication that an executor who has received part of the fund, 
and ſeems likely to prove inſolvent, ſhould be reſtrained from 
receiving more, be a waver of the admiſſion of what he has 
already received? The application for a receiver 1s for the pur- 
poſe of preſerving the afſets, which is equally beneficial to the 
defendant as univerſal heir, as it is to the plaintiffs or legatees. 
The caſe of Holt v. Holt, that a party entering into a recog- 
nizance upon an idea of a ſufficient fund, ſhall not be anſwer- 
able if the fund prove deficient, ſeems to be doubtful law, 
and to be contradicted by Keylng's caſe, 1 Eg. Abr. 239, there 
the teſtator's | eſtate conſiſted of Eaſt India ſtock, which he or- 
dered to be converted into money, and the executor, conceiv- 
ing it to be amply ſufficient to pay, gave bonds to the legatees, 
but kept the ſtock until it fell ſo low as to be inſufficient ; he 
then brought his bill, that the legatees to whom he had given 
bonds might abate, but the Lord Keeper refuſed to give him 
any relief as to thoſe who had bonds, and as to the other lega- 
tees, he was to anſwer ſor the ſtock at the price it bore at the 
end of twelve months from the teſtator's deceaſe. This 
caſe is an anſwer alſo to that of money in a banker's hands.— 
So in the caſe of Roberts v. Roberts, before the late Maſter of 
the Rolls, 
executors for his legacy, the executors admitted aſſets, the 
bill was afterwards diſmiſſed for want of proſecntion ; the le- 
gatees filed a ſecond bill, in the anſwer the executor took 
notice, that in his firlt anſwer he had admitted aſſets, but ſtated, 
that by loſſes which had happened fince, the fund had become 
inſufficient : his Honour held him to be bound by his firſt 
admiſſion of affets, and, upon an appeal to the preſent Lord 
Chancellor, he affirmed the decree, obſerving that the executor 
in his ſecond anſwer, only ſtated, generally, a deficiency having 
taken place ſince his firſt anſwer, without mentioning the par- 
ticulars; he added at the ſame time, that acaſe might be made 
out, which would enable the Court to relieve the executor from 
his admiſſion of aſſets, but it muſt be a very ſtrong caſe. 


Lord Chancellor, —The ſingle queſtion remaining in this cauſe, 
i What ſhall be the effect of this kind of decree made with- 
out any regular form of hearing. The bill is filed by the le- 
gatees of John Wall againſt Bu/hby and his wife, as executrix 
of Fobu Wall the younger, and adminiſtratrix de nobis non, of 

| Jobn 


The bill was filed by a fingle legatee againſt the 
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John Wall the elder ; and alſo aint Goodwin, who was nei. 
ther executor nor adminiſtrator, but had received ſome part of 
the effects. It was admitted, by the anſwer, that there were 
aſſets to pay the legacies : ſeveral adults, and ſeveral infants are 
concerned in the claim. A motion was made for an injundion, 
to reſtrain the defendants from receiving any part of the effec; 
then out-ſtanding, and that a receiver might be appointed to get 
in the further effects, and the mortgages be delivered into his 
cuſtody for that purpoſe. Upon the coming in of the de 
fendant's anſwers, the plaintiffs might have ſet down the cauſe 
upon the bill and anſwer, and might have taken a perſonal de. 
cree againſt the defendants for their demands ; but the plaintiff 
thought proper to make the motion, and the decree was taken by 
the conſent of Buſhby and his wife, and of Goodawin, who was 
bound only in conſequence of the effects he had received. 


to be in danger in the hands of the executors, that the Court 
would take the aſſets out of their hands, notwithſtanding they 
had admitted aſſets : but, in the preſent inſtance, it was propoſ- 
ed and agreed, that the decree ſhould be taken in the form it 
Was. Mr. Madiocks conſiders the caſe as if all the parties 
were adults: then the queition is, what difference ariſes from 
ſome of them being infants. The Court does not uſually make 
any decree by conſent, where infants are concerned, without 
referring it to a Maſter, to enquire whether it will be for their 
benefit ; but when once the decree. is pronounced, without 
that previous ſtep, the authority is the ſame as if it had been 
referred to a Maſter, and he had made a report that it would be 
for their benefit. — 80 an order for maintenance, though 
uſually made upon a reference to a Maſter, if made without 
would be equally binding. This circumſtance 1s theretore 
out of the caſe; in the caſe of adults the effect of this decree 
is not merely to reſtrain the defendants intermeddling with the 
outſtanding effects, but it ſtands as if no ſuch motion had been 
made, and as if the application for the decree had been upon 
the record. The plaintifls might be afraid if they took 2a 
decree upon the admiſſion of aſſets, that the perſonal fund of 
the executors might not be ſufficient, eſpecially as no decree 
could have been made againſt Goodwin, who was ogly the agent 
of the executors : it probably would have been unwiſe to have 
done ſo.— They took a decree therefore, as if there had been 
NET Om no 
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ino admiſſion of aſſets, and as if Goodwin had been a principal 1785. 


accountant z it proceeds to direct a full and general account 
from all parties, and requires the executrix and Goodwin to pay Warr 
what they and Wall had received. It turns out that a part of As cop. 
the receipts had lain in the hands of John Wall the younger un- 
employed, and the conſequence of this, was one cf the ſharpeſt 489] 
modes of procedure that can be againſt an executor, that of mak- 

ing him liable for the intereſt or produce, which accordingly has 

been paid to a great amount. The court having taken upon it- 

ſelf the management of the fund; and the fund having then 

been ſufficient, but, by means of the ulterior demand ariſing 

from the length of this proceſs, become deficient, brings it to 

the ſingle queſtion, whether a plaintiff who is entitled to a per- 

ſonal decree, but who chuſes to take an account, ſhall afterwards 

recur to the admiſſion of aſſets, to found a perſonal decree. I 

thought at firſt that the admiſſion of aſſets would bind the exe- 

cutor in every ſtage of the cauſe ; but I now think the decree 

they have taken perfectly inconſiſtent with the perſonal decree 

they might have had, and that they have made an election by 

which they are bound ; and that the circumſtance of there being 

infants concerned will make no difference, but that they are 

bound by the act of court, which proceeded on the idea that it 

would be for their benefit: the plaintiffs muſt therefore ſtand 

upon the decree of 1776, the legatees who are unpaid, muſt 

abate in proportion, and the executors muſt ſtand in the place 

of thoſe who have already been paid, and abide the loſs upon 

ſuch abatement. 
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Now LAN againſt NRLILIGAN, his Wife, and Others. . 
. incoln's Inn 
Hall, 5th 


OWL AN, the father of the plaintiff, (who was an infant) Auguſt. 


; Teſtat 
being about to ſail for the Eaſl- Indies, made a teſtamen- hies 


tary paper in the following words, © I give and deviſe to my ap” thay 
5 wife, 
beloved wife Harriot Nowlan, all my real and perſonal eſtate; making no 


| s pro- 
I make no proviſion expreſsly for my dear daughter (the viſkon 1 


plaintiff) knowing that it is my dear wife's happineſs, as well daughter, 
| | but ia caſe 


| © of death 
happening to his wife, deſired his executors to take care of the whole for his daughter.” The wife 


ſhall have the whole for life only, with remainder abſolutely to the daughter. 
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*25 mine to ſee her comfortably provided for; but in caſe of 
death happening to my ſaid wife, in that caſe, I hereby requeſt 
my friends Staples and Hunter, to take care of, and manage to 
the beſt advantage, for my lovely daughter Harriot Nowwlan, all 
and whatſoever I may die poſſeſſed of.” The teſtator died in his 


"paſſage to India. The executors proved the teſtamentary paper, 


and got in his perſonal eſtate, to the amount of 7, 947 l. 105. 


with which they purchaſed 1 1,000 J. 4 per cent. annuities. The 


mother afterwards married the defendant Nelligan, and, by a 
ſettlement previous to that marriage, 5,000 J. part of the 11,000 l. 
4 per cent. annuities were ſettled to the uſe of the plaintiff, at 21, 
or marriage, and the remaining 6,000 /. upon the defendants, 
and the children of that marriage, and there was a covenant to 
ſecure the outſtanding property of the former huſband, one third 
thereof to be to the uſe of the plaintiff, and the other two thirds 
to the uſe of the defendants and their children. 


The preſent bill was filed by the plaintiff, praying that the 
5,000/. and 6, ooo l. 4 per cent. annuities, might be transferred, 
and the reſt of the teſtator's property ſecured, to the uſe of the 
plaintiff, ſubject to the life eſtate of her mother, and be de- 
clared, ſubject to ſuch life intereſt, to belong to the plaintiff.— 
The defendants, by their anſwers, inſiſted that the whole pro- 
perty veſted abſolutely by the teſtator's will in the wife, and that 


the ſettlement made by them in favour of the daughter was a 
mere voluntary ſettlement. 


The cauſe came on to be heard in Eofter term, 1782, when, 


Mr. Morris and Mr. Scott, for the plaintiff argued, that the 
words of this teſtamentary paper were ſufficient to raiſe a truſt 


for the daughter in the whole of the teſtator's property, ſubject 


to the wife's life intereſt. That this was a ſimilar cafe to thoſe 


where the words hoping, deſiring, confiding, had been made uſe 


of. The words / ako no proviſion meant only during the 
wife's life, the teſtator truſting to her care and affection; but 
now that ſhe was married again, it was peculiarly incumbent 
upon the court to protect this property for the child by the 


former marriage. They cited Harding v. Glyn, 1 All. 
469. 


Mr. 
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Mr. Attorney General and Mr. Mansfield for the defendants, 1785. 
admitted that a party may, as in the caſe of Harding v. Glyn, 
leave his property, with ſuch a direction as ſhould controul the Nowran 


P - * 4 at ; 
diſcretion of the deviſee, but contended that the words here on 91 yO 
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male no expreſs proviſion, ſhewed it was not the intention of the if 
teſtator ſo to do, but to intruſt the whole to the care of his wife. [4911 1 
They cited Harland v. Trigg, (ante 142) as a caſe where ſuch 1 1 
direction had been over-ruled. 1 ny | 
Lord Chancellor ſaid, that he determined the caſe of Har- q 9 | 
land v. Trigg, upon the ground of its being impoſſible to diſ- mn 
tinguiſh the obje& for whom the teſtator intended his eſtate ; Wi 
not from the words being inſufficient to raiſe a truſt, had the . ik 
object been certain. 10 
The counſel for the defendants then contended, that the 1 
words in caſe of death happening to my ſaid wife, meant in caſe of 1 
her deceaſe in the teſtator's life time, or before he had made any 1 
other diſpoſition of his property, in all other events he truſted bl | | 
his wife would provide properly for the daughter, and in this 1 
expectation he had not been diſappointed, ſince ſhe had made 1 
a proviſion of 5, oo0 J. for her at 21 or marriage, inſtead of mak- | 1 9 
ing her wait till her own death for any part of the fortune. | : 0 i 
Lord Chancellor obſerved, that in the caſe upon the dutcheſs 2 


of Bnckingham's will, the argument was, that although the 
words were thoſe of civility and confidence, yet they bound 
the property as much as if they had been more obviouſly 
obligatory.— but he ſaid, that, in this caſe, the prior words ex- 
preſsly controled the ſubſequent ones.—Irt being neceſlary that 
ſome accounts ſhould be taken before the Maſter, Lord Chancellor # 
did not determine the point, but reſerved it till the Maſter (5408 
mould have made his report. 
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The cauſe came on again before his Lordſhip this day for 14 
further directions, when, after a very ſhort argument, in which 1 


it Was ſuggeſted, by the counſel for the plaintiff, that it might | ö ; 
be proper not only to ſecure the property, but to give her an 19 * | 
allowance for maintenance during the wife's life tune : "Ry | F 
Lord Chancellor ſaid, that it was impoſſible to tell, with pre- nf i | 
ciſion, what was the teſtator's meaning, but he thought it ; 0 | \ 
| too | 9 | 
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Teſtator de- 
viſed all his 
eſtates in dif- 
ferent places 
(which he had 
jurrendered,) 
to his wife 
for life, with 
remainders 
over. In ſome 
of the places 
he had no 
eſtates but in 
right of his 
wife. Theſe 
did not paſs 
by the will, 
and do not 
put the wife 
to an elec- 
tion. 
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*too much to determine that  ca/e of death happening, meant 
dying in the huſband's life time, that therefore the meaning 
muſt be ſuppoſed to be in the event of her death, whenever it 
ſhould happen, —His Lordſhip therefore directed the whole fund 
to be transferred to the accountant-general, the whole annual 
produce to be paid to the defendants, ſo long as they ſhould 
continue to maintain the plaintiff, with liberty to her to apply, 
if they ſhould diſcontinue ſuch maintenance. 


+ Vide Pierſon v. Garnet, foſt. vel. 2. p. 38.—226. 


READ againſ} Crop. 
ILLIAM BALCHEN by his will 24th June, 1765, 


deviſed “All his freehold and copyhold eſtates, ſituate at 
„ Roydon, Thorley, Epping, and Witham, in the counties of 
* Efjex and Herts, (which copyholds he had ſurrendered to the 
* uſe of his will,) and all other his freehold and copyhold 
« eſtates” to Crop and Tapp in truſt for his wife for her life, and 
after her death, in truſt to fell the ſame and divide the produce 
among his children in the manner directed. The teſtator, at the 
time of his death, was ſeiſed in fee of a copyhold eſtate at 
Witham, and alſo of a moiety of an eſtate at Thorley, to the other 
moiety of which his wife was entitled in her own right. She 
was allo ſeiſed in fee of two copyhold eſtates in Roydon and 
Epping, but in theſe places the teſtator had no property whatſo- 


ever. — He had no other real eſtates. 


For the plaintiffs, it was contended, that the teſtator having 


taken upon himſelf to deviſe his wife's eſtate, although the 


deviſe could not be maintained againſt her, yet, if ſhe diſputed 
it, ſhe muſt forfeit every deviſe in the will, in her favour, 
She mult therefore make her election either to abide entirely by 
the will, or to take nothing by it. 


On the other hand, it was ſaid it did not appear that he 
meant to deviſe his wife's eſtate, that although he had ſurren- 
dered his own eſtate, and knew that was neceſſary to it's paſſing, 
he had not attempted to ſurrender the other eſtates, and there- 
fore certainly had no intention of deviſing them. He had not 


recollected, at the time of making his will, the reſpective rights 
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He had not ſurrendered any 


e's eſtates, ſo that they could not paſs by the deviſe. 


The words are too looſe to raiſe the conſtruction contended for. 


He did not intend to deviſe her 
lt is not like any of the caſes which I remember of election. 


for he deſcribes what he meant to deviſe, by the words [*493] 


IN THE COURT or CHANCERY. 


Lord Chancellor, In Thorley, the teſtator had a moiety of the 


o the different eſtates of which he was in poſſeſſion ; and, there- 
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OANFLETCHE R, by his will, deviſed his burgage houſes 
and free rents, in Kendall, and all his perſonal eſtate to truſtees 

and the ſurvivor, and the heirs, executors and adminiſtrators of 
ſuch ſurvivor in truſt to ſell ſo much as ſhould be ſufficient to pay 
his debts, and then to permit his wife Agnes to enjoy the reſidue 
during her life, if the ſo long continued his chaſte widow ; and 
after her deceaſe, to ſell and diſpoſe thereof, and the money ariſ- 
ing thereby, after deducting charges, and half a guinea each to 
the truſtees for their trouble, to pay to, and between his ſon Mil- 
lam and daughter Mary, ſhare and ſhare alike, provided that if his 
wife ſhould happen to marry again, the truſtees ſhould, immedi- 
ately after the marriage, ſell all the eſtate and effects given to her 
for her life, and, after ſuch deductions as aforeſaid, ſhould pay the 
remainder of the money to and amongſt his wife, his fon Wilam, 
and daughter Mary, ſhare and ſhare alike, equally, and in caſe 
either his ſon Milliam or his daughter Mary ſhould die before his or 


497 


Rolls, Tune 


1779. 


Where a real 
eſtate is or- 

dered to be 

ſold, and is 
blended with 
perſonal pro- 
perty, it be- 
comes perſon- 
alty and ſhall 
go accord- 


ingly. 


their legacy ſhould become due, that the ſhare or legacy of him 


or her ſo dying ſhould go to the ſurvivor of them: The teſtator 
died leaving Agnes his widow, William his only fon and heir at law, 
and Mary his daughter; Agnes, by the cuſtom of burgage tenure, 
was entitled to hold the burgage houſes in Kendall during her 
chaſte viduity, againſtthe diſpoſition of her huſband by will; Mary 
attained 21, but died unmarried in the life of her mother and 
brother. Milliam was 21 at the death of che teſtator, and died 
without iſſue in the life of his mother, the mother died the widow 
of the teſtator, upon her death a bill was filed by the heir at law 
of William and Fob the teſtator, againſt the truſtees and the per- 
ſonal repreſentatives of the teſtator and of the widow to have a 
conveyance of the real eſtates deviſed by the will, to the plaintiff, 

Vor. I. 6 3 
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CASES ArGurD AND DETERMINED 


the heir at law. The repreſentative of the widow, who wasthe ſole 
next of kin of William the ſon, by anſwer, claimed the pro- 
perty as perſonal ; alledging that by the direction to the truſtees 
to ſell the real eſtates they become as perſonal property, and as 
ſuch, were to go to the perſonal repreſentative of 7://;iam the ſon 


who ſurvived his lifter. 


The cauſe was heard the 11th December 1778, where the firſt 


objection taken was that the perſonal Ny nn of William was 
not before the Court. 


But the Maſter of the Rolls was of opinion there were ſuffici- 
ent parties to ſuſtain the queſtion ; that the perſonal repreſenta- 
tative was a mere formal party, and that, if he thought proper to 


make a decree, a perſonal repreſentative might be brought before 
the Maſter. 


Mr. Madocks and Mr. Wilſon further argued, with reſpect to 
the principal. queſtion, that the real eſtates deviſed by the will 
were {till to be conſidered as real eſtates, and to go to the real not 
the perſonal repreſentative : that it was clearly the intention of the 
teſtator that the eſtate ſhould remain, and, whilſt it did fo, was 
to be enjoyed by one perſon ; that he directed it to be ſold merely 
for the purpoſe of a diviſion ; that in conſequence of the death of 


the daughter no diviſion was to be made, and therefore the reaſon 
for the directions ceaſed; and from thenceforth, the ſon alone be- 


coming intitled, upon the death of his mother, it was to be conſi- 
dered as land, they relied upon the caſe of Flanagan v. Flanagan, 


8th June 1768, before Lord Camden, which was a deviſe of real 


and perſonal eſtate to truſtees, in truſt, out of the perſonal eſtate, 


and by ſale of a ſufficient part of the real, to pay debts, the ſurplus, 


after payment of debts, to 4. A ſuit was inſtituted for payment 
of the debts, and the real eſtates decreed to be fold : part was 
ſold; and afterwards A.died, leaving a ſon and daughter, the cauſe 
was ned againſt the ſon, and it being apprehended that ſuffici- 
ent was not ſold to pay the debts a further part of the real eſtate 
was ſold under the order of the Court, It afterwards proved 
that the money produced by the firſt ſale was ſufficient to pay 


the debts ; the queſtion was whether the heir, or the perſonal re- 


preſentative wis intitled to this money; it was alledged by Mr. 
Wilfon who ci ited the caſe, that Lord Camden's determination was 


that 


IN Th? COURT or CHANCERY, 


that whatever quality the fund then had, ſuch it ſhould retain ; 
and he decreed for the perſonal repreſentative: the other caſes 
mentioned were Cruſe v. Barley and Banſon, 3 P. Mme. 20. Digby 
v. Legard, before Lord Bathurſt. 


Mr. Kenyon, and Mr. Chambre, (on behalf of the defendants, 
the executors of the widow) contended” that the teſtator had by 
his will directed the real eſtate, after the death of his widow, to 
be ſold and blended with his perſonal eſtate, and the whole to be 
divided between his children, or in caſe either of them ſhould 
die in the life of his wife, to the ſurvivor. Upon the caſe of 
Flanagan v. Flancgan, it was obſerved that the Court determined 
the produce of the real eſtate to be conſidered as perſonal, becauſe 
the Court had itſelf directed the ſale to be made and the property 
to be changed for payment of debts ; the caſes of Digby v. Le- 


gard, and Cruſe v. Barley and Banſon were treated as inapplicable | 


to the preſent cafe, being caſes of lapſed deviſes, Durour v. Mot- 
teux, 1 Vezey, 320. and Malrabar v. Malrabar, Forreſter, 79. 
were cited as deciſive of the queſtion in favour of the defend- 
ants. 


In Fune, his Honor gave his opinion, he obſerved that no- 
thing was better eſtabliſhed than this principle, that money di- 
rected to be employed in the purchaſe of land, and land directed 
to be ſold and turned into money, are to be conſidered as that 
ſpecies of property into which they are directed to be converted ; 
and this in whatever manner the direction is given; whether by 
will, by way of contract, marriage articles, ſettlement or other- 
wife, and whether the money is actually depoſited or only cove- 
ranted to be paid, whether the land is actually conveyed or only 
agreed to be conveyed. The owner of the fund or the contraQ- 
ing parties may make land money, or money land. The caſes 
ctabliſhed this rule univerſally. If any difficulty has ariſen, it 
has ariſen from ſpecial circumſtances. In the caſe of Sweetapple 
v. Bindon, 2 Vern. 536. it was determined that a huſband was 
utitled to money to be laid out in land as tenant by the courteſy, 
and although it is held that a wife is not entitled to dower in 
a ſimilar caſe, yet it is allowed that it is ſo held becauſe caſes have 
been. determined, and not from any principle. The caſes of 
land to be turned into money are fewer than thoſe of money 
to be employed in the purchaſe of land. The principal caſes 

655 | | have 
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have been where real eſtates have been directed to be ſold 
and ſome part of the diſpoſition has failed; ſo that ſomething 
has reſulted totheheir at law,as in the caſe of Emblyn v. Freeman, 
Pre. in Cha. 541. and Cruſe v. Barley and Banſon, 3 P. Mis. 20. 
Theſe are all caſes where a deviſe has failed, and the thing de- 
viſed has not accrued to the repreſentative or deviſee, but to the 
heir at law of the teſtator. The caſe of Durour v. Motteux, 1 Ves, 
320. is a ſtrong caſe to the point now before the court; and if any 
thing could ſtrengthen the general rule, the circumitances of the 
preſent caſe would do ſo, The teſtator has blended the real and 
perſonal eſtate together, and diſpoſed of them, without diſtinc- 
tion, for the benefit of his wife and children. Both real and per- 
{onal eſtate are made one fund. In the caſe of Durour v. Mol- 
teux, Lord Heardwicke made this a principal ground for confider- 
ing the whole fund as perſonal eſtate : In the preſent caſe, it might 
be uncertain, till the death of the widow, whether the eſtates 
muſt not be abſolutely ſold : both the children, indeed, died be- 
fore her ; but ſhe might have married before the death of one 
or both. The intereſts of both the children were veſted, ſubject, 
as to one of them, to be defeated in caſe either of them died be- 
tore the mother. There could be no election, to take the fund 
as land or money; for where an eſtate is directed to be ſold, and 
the money divided amongſt ſeveral perſons, none has a right to 
{ay that any part ſhall not be fold ; the queſtion therefore is 
merely between the real and perſonal repreſentatives of the ſon, 
whether the perſonal repreſentative ſhall take the fund as per- 
{onal property, according to the will, or the heir at law ſhall take 
it, as if no will had been made. The caſe of Flanagan v. Fla- 
nagan, is a ſtrong authority that it ſhall be taken as perſonal 
eſtate, according to the will. In that caſe, the teſtatrix, Sarah 
IWooley, by will dated 28 March, 1749, gave and deviſed all her 
real and perſonal eſtates to Francis Plumtree, in truſt, in the firſt 
place, out of her perſonal eſtate, as far as it would extend, and, in 


the next place, by ſale of her real eſtate, or a ſufficient part there- 
of, to raiſe fo much moncy as ſhould be ſafficient to pay her 


debts and legacies; and after payment thereof, in truſt to con- 
vey the rei:Que of the real eſtate, which ſhould remain untold, and 
pay the produce of {uch part as ſhould be ſold, and all other the 
reſidue of her re eſtates, between her father James Flanagan, 
and her brother James Flanayan, their heirs, executors, and ad- 
mMInL.irators, equally, A bill was brought, by the creditors, for 


ale of the real eſtate, to ſupply the deficiency. of the perſonal 


eſtate 


is THE COURT os CHANCERY. 


eſtate for payment of debts; and a decree was made for a ſale; 


and if any of the money to 25 by the ſale {ſhould remain after | 


payment of the debts and legacies, it was directed to be paid to 
James Flanagan the father, and James Flanagan the ſon, equally; j 
and if any eſtate ſhould remain unſold, the truſtees were directed 
to convey it to them and their heirs equally: after the decree, 
James Flanagan the ſon died, leaving a daughter, and a fon born 
after his deach; part of the eſtate was {old, and afterwards James 
Flanagan the grand-father died, leaving his zrand-fon his heir, 
and his grand-ſon and grand-daughter his fole next of kin: after 
the death of the grand-father, a further part of the eftate was 
fold, under an apprehenſion that the produce of the firſt ſale wa 
inſufficient to pay the debts and legacies : it appeared, however, 
that the produce of the firſt ſale was ſufficient. A bill was, after- 
wards, brought by the ſon of James Flanavan the fon, claiming a 
moiety of the ſurplus, as the real eſtate of Fomes Flanagan his 
grand-father, to whom he was become heir againſt the re 


repreſentative of his grand-father, and againſt the daughter of 
James Flanagan the ſon, who claimed a moiety as one of the next 


of kin of bas grand-father. It was objected, that the ſecond {ale, 
after the death of the grand-father, was improper. The Court 
determined, that the ſecond ſale, actually made under the decree 
of the court, before the Maſter, could not be conſidered as impro- 
perly made: that there was no fraud, no practice, and that the 
money ought to go to the perſonal repreſentative of the grand- 
father. The caſe of Digby v. Legard is a different queſtion. There 


the teſtatrix (Elizabeth Byerley) directed her real eſtates to be ſold 


to pay debts and legacies, and gave the reſidue to five perſons, to 
be equally divided between them, one of whom (Lady Cayley) 
died in her lite-time. It was reſolved that the deviſe, ſo far, 
tailed totally, and ſhould accrue to the heir at law. The language 

of the decree is ſuch, that the benefit of the deviſe to Lady Cayley 
mould accrue to the teſtatrix's heir at law, Mr. Fervorce, who was 
a lunatic, and ſhould be paid to his committee, as real eſtate de- 
ſcended to him. The caſe of Scudamore v. Scudamore, Pre. in 
Cha. 54 3. {hews that, in all caſes where the diſpute is between re- 
preſentatives, the heir, or executor, {hall have the fund according 
to the will or contract of the perſons who gave or created it. 
There was a caſe of Ogle v. Cook, heard 19th February 1748 
which was this: Mr. Ogle made his will in 1744, and gave his 
real eſtate to truſtees to ſell, and to veſt the money in ſtock, and 


pay the intereſt to bis wife during her widowhocd, and after her 
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CASES ARrGueD AnD DETERMINED 


death, or marriage, to his two daughters equally, except that the 
eldeſt was to have 1,000 J. more than the other: he gave the re- 
ſidue of his perſonal eſtate in the ſame way : he afterwards con- 
veyed the real eſtate to one of the truſtees named in his will, to 
whom he was conſiderably indebted, in truſt to fell ſo much as 


ſhould be neceſſary to pay the debt, and as to the reſidue in truſt 


for Mrs. Ogle : part of the eſtate was fold, and then Mr. Ogle 
died. His youngeſt daughter died in his life-time. The bill 
was brought by the widow, and the eldeſt daughter, againſt the 
ſon, who was the heir, and the truſtees, to have the reſidue of the 
eſtate fold, and claiming the ſhare of the youngeſt daughter, as 


perſonal eſtate of Mr. Ogle, to be divided between them and the 


ſon, as his next of kin. The ſon inſiſted the conveyance to the 


truſtee was a revocation of the will; and, if not, that the ſhare of 


the dead daughter was to be conſidered as real eſtate of Mr. Ogle, 
and deſcended to him as heir. It was determined that the con- 
veyance was a revocation only pro tanto, to let in the debt; and 
that ſo much of the eſtate as remained unſold ſhould be fold, and 
that the money raiſed, or to be raiſed by ſale of the eſtate, made 
part of the perſonal eſtate of Mr. Ogle. There was another caſe 
about the ſame time, which is in 1 Yes. 174. Cunningham v. 
Moody, where, by marriage articles, 500 J. was agreed to be laid 
out in purchaſe of lands, to be ſettled to the uſe of the huſband 
tor lite, with remainder to truſtees to preſerve contingent re- 
mainders, with remainder to the wife for life, with remainder to 
the children of the marriage, as the huſband and wife ſhould ap- 
point; and in default of a joint appointment, as the ſurvivor 
ſhould appoint; and 1n default of any appointment to the chil- 
dren, to be equally divided among them, if more than one, as 
tenants in common, in tail general, with croſs remainders, and if 
but one, to that child in tail general, and no appointment was 


made. The father and mother being dead, and the daughter 


being married, the truſtees paid the 500 J. to her and her huſ- 
band, and they received it as money, and executed a releaſe. The 


daughter had a child, which died, and ſhe afterwards died with- 


out iſſue. A daughter of the ſettlor by a ſecond marriage filed 
a bill againſt the huſband, repreſentative of his wite, the daugh- 
ter by the firit marriage, for the 00 J. conſidering it as land; 
and it was obſerved that ſhe was entitled to the money, but that 
the huſband of her deceaſed ſiſter was entitled to the intereſt, 
during his life, as tenant by the courteſy. In the preſent caſe, 
William Fletcher, the 1on, had the whole beneficial title veſted in 

3 him 


in TuT COURT or CHANCERY. 


him as money, ſubject to his mother's intereſt for life or widow- 
hood. She was his ſole next of kin, and her perſonal repreſenta- 
tives are now entitled to the eſtate as money ; the bill muſt there- 
fore be diſmiſſed without coſts. 


HeeBurRN againſf Dua aN PD. 


( N exceptions to a Maſter's report diſallowing exceptions to an 

anſwer, one exception was, that the defendant had not ſet 
forth whether he had received particular ſums of money ſpecified 
in the bill, with many circumſtances reſpecting the times when 
received, and of whom, and on what account. The anſwer re- 
ferred to a ſchedule, as containing an account of all ſums re- 
ceived by the defendant. Lord Chancellor was of opinion, that 
the defendant was bound to anſwer ſpecifically to the ſpecific 
charges in the bill; and that it was not ſufficient for the defen- 
dant to ſay, generally, that he had in a ſchedule ſer forth an ac- 
count of all ſums received by him. 


AcxROYD again} SMITHSON and Others. 


HRISTOPHER HOLDSWORTH, by his will, gave 

(int. al.) to the defendants Smith/on and Ibbetfon, their execu- 
tors and adminiſtrators, 200 J. in truſt to put the ſame out at in- 
tereſt, and to apply the intereſt in bringing up the defendant, 
Mary Bracklebank, then an infant, till 21, the principal to be 
paid to her at 21, and if ſhe died betore 21, then to be paid to 
her repreſentative ; and bequeathed to the Rev. Thomas Whitaker 
1001. to James Roberts and William Roberts 100 l. each, to Grace 
Ogle 200 l. to George, Ann, and Phæbe Ogle, her children, 100 J. 
each, to Joſeph Scurr 200 l. to Benjamin Wright 200 l. to Mrs. 
Molyneaux 400 J. to Hannab Cloſe 1 50 l. to William Hawkeſawell 
100 J. to Mary Roſs 200 l. to Foſeph Marſhall 200 4. all which le- 
gacies, together with other legacies given by his will, he directed 
to be paid at the end of ſix months after his deceaſe; and the 
ſaid teſtator, thereby, gave all his meſſuages, cottages, lands, te- 


tate, ſhall go to the perſon next of kin, and ſo far as they are conſtituted of real eſtate, to the 
| | nements 


303 
1779. 


— 


FieETCHER 


again! 
ASHBU&NER 


20th Novem- 
ber, 1779. 


Where ſums 
are ſpecifi. 
cally charged 
in the bill to 
have been 
received by 
the defen- 
dant, he 
muſt anſwer 
ſpecifically to 
them ;and it 
is not enough 
to refcr to a 
ſchedule of 
all ſums re- 
ceived. 


Lincoln's Inn 
Hall, 4th 
March, 1780. 


Teſtator gave 
ſeveral lega- 
cies, and or- 
dered his real 
and perſonal 
eltate to be 
fold, his debts 
and legacies 
paid, and *he 
reſidue to 
certain lega- 
tees, in the 
Proportion of 
their legacies. 
T'wo of the 
reſiduary le- 
gatees died 
living the 
teitator, 
Thee ſhares 
are lapſed, 
and fo fir as 
they are con- 
ſtituted by 
perſonal eſe 
heir at law. 


— 
— . ͤœ- 
8 — - = - — — — 
= 1 —— 
- — 2 > = 


- - — — — — — 
I yy - — . — — — —— — — — 
8 7 — * 
= G l 


. rr — - 


i — - 8 — = - 
- — 2 = — ng - _ 
— * =» — 9 — 
— 3 2 = 2 —_— \ 
* = _ — = 
- - - _ — 
— - _— — 
—« — — _— 2 


. ͤ ————— . 


u 1, 
4 „ 
1 * 
" wo) 
75 
1 
{43 * 1 
1 
1 
Mie 
7446-8 
F I. 24 
ll; 10 v $ 
1. i al 
\þ 1 21 
# 


i. 5 > a. 


þ — — — 
— . —. A Ak” Er A ——— 
— 82 — 2 - "uz - w__ w > * 
I - . > 


— — — 


n 


. — —B— . ‚—U᷑— 


— — —ʒ· 


— . — wr wor” > oe I 7 
. — — —— 
r een 
= + — _ , > — 
= = 


—— 


4 * , 
. gag 
CO RES EE ELD. 
— — — 5 


E eo, $7.2 ez r 


8 — 
— — —y — - = — — 2 — — 
2 ETOP 2 2 
bs - & 20% -< - . - 
0 ——- _ \ : Y 
e * of” ; 
=. 5 AS anc : 
Y Z = en . = — > 
4 > i Er Þ - _- 7 
,_— — 5 LI 
* 2 2 ” 
"2 EPL — 2 r = 
= _ . - — — — 9 mY - 
7 — 4 - 
_ r 
—— * — — - * 0 —— 
* _ e,- 


504 
1780. 
— a_—— 


A CKROYD 
againſt | 


SMITHSGN., 


CASES ARGUED AND DETERMINED 


nements and hereditaments, ſituate at the Bank, in the townſhip 
of Leeds, with their appurtenances, and all his real eſtate, not 
therein before deviſed, and all his houſehold goods and furni- 
ture, plate, linen, ſtock in trade, and all his perſonal eſtate 
whatſoever, unto the detendants Smithſon and Thbetfon, their 
heirs, executors, adminiſtrators, and aſſigns, to hold the lame 
to them, their heirs, executors, adminiſtrators, and alligns for 
ever, in truſt that they ſhould, as ſoon as convenient after his 
deceaſe, fell all his ſaid meſſuages, tc. for ſuch price or prices as 
could be got for the ſame, and thereby to convert ſuch real and 
perſonal eitate, ſo to them deviſed, and every part thereof, into 
ready money, and by and out of the money ariſing by ſuch fale, 
to pay all his debts, legacies, and funeral expences, and charges 
of proving his will; and after payment thereof, and retaining 
to themſelves o l. cach, which he thereby gave them for their 
trouble, in truſt out of ſuch monies to ariſe as aforeſaid, to pay 
all legacies and annuities thereby bequeathed, at the time and 
in the manner thereby directed; and if, after all ſuch payments 
made, and putting out of the funds as thereby directed, for 
raiſing the annuities thereby given, and indemnifying his truſ- 
tees from all charges, expences, and loſs which might attend the 
carrying the truſts of his will into execution, there ſhould remain 
an overplus in the hands of the truſtees, which he apprehended 
there would be to a conſiderable amount, he directed that they, 
and the-ſurvivors of them, ſhould, within ſix months after the 
ſame {ſhould be aſcertained, pay the ſame unto his ſaid legatees, 
Thomas Whitaker, James Roberts, William Roberts, Grace Ogle, 
George Ogle, Ann and Phabe Ogle, Fofeph Scurr, Benjamin Wright, 
Mrs. Molyncaux, H. C. aſe, William Hawhefewel!, Mary Brackle- 
bank, Mary Roſs, and geh Marſhall, in proportion io their ſeve- 

ral and reſpectipe legacies therein to them bequeathed ; and the teſtator 
thereby willed and deviſed that two ſeveral ſay of 250 J. each, 
which he had therein directed to be put out on ſecurities in the 
names of his truſtees, and the intereſt ariſing therefrom to be re- 
{pectively paid to M. Thackeray and R. Gaunt, during their re- 
ſpective lives, ſhould upon the ſeveral deaths of them the ſaid 
M. Thackeray and R. Gaunt, be paid in the like proportions unto 
them his ſaid ſeveral and reſpective legatces, 


Benjamin Wright and Mrs. Molyneaux died 1 in the life-time of 


the teſtator. 
The 


n 


2 1 1 «a 


in THE COURT or CHANCERY. 


The bill was filed by the next of kin of the teſtator, againſt 
the ſurviving legatees, and the heir at law; claiming the legacies 
given to the deceaſed legatees, their ſhares in the overplus, and 


in the two ſums of 250 l. as lapſed, and become part of the per- 
ſonal eſtate of the teſtator. 


The cauſe came on at the Rolls, 10 Fuly 1778, when, his Ho- 


nor (Sir Thomas Sewell) being of opinion that the ſurviving lega- 
tees took the whole reſidue, in proportion to their ſeveral lega- 
cies, diſmiſſed the bill without coſts. 


From this decree, the plaintiffs appealed to Lord Chancellor ; 


and the cauſe coming on to be heard before his Lordſhip, — 
Mr. Kenyon attempted to ſupport the decree ; 


But Lord Chancellor, being clear (without hearing much argu- 
ment) that this was a tenancy in common in the reſidue, and 
that therefore the ſhares of the legatees who died in the teſta- 
tor's I:fe-time, were undiſpoſed of; ſaid the only queſtion was, 


whether ſuch ſhares ne wholly to the next of kin, or to 
the heir at law. 


The Attorney. General, Mr. Madocks, and Mr. Selwyn (for the 
plaintiffs, the next of kin) contended, that the teſtator had con- 
verted his real eſtate into money, out and out, that he had mixed 
two funds, and made all perſonal eſtate ; that the cafes therefore 
of Mallabar v .Mallabar, For. 79, and Durour v. Mottcux, 1 Vex. 
320, muſt govern the deciſion here, and that the blending the 
funds diſtinguiſhed this caſe from that of Digby v. Legard (cited 
ante 501.) Mr. Se/wyn mentioned the caſes of Flanagan v. Fla- 
nagan (cited ante, p. 500.) Fletcher v. Aſhburner (ante, p. 497.) and 
Ogle v. Cook, cited ante, 501. 


Lord Chancellor thought the two former caſes did not apply; 
but being, in general, of opinion with the counſel for the next of 
kin, aſked the counſel for che heir at law, upon what grounds 
they could ſupport his claim. 


Mr. Scott for the heir at law, ſaid they claimed on his behalf 
ſuch intereſt in the monies produced by the ſaleof the teſtator's real 
eſtates as the deceaſed reſiduary legatees would have been intitled 
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to, if they had ſurvived the teſtator; or ſo much of their 
{ſhares of the overplus, now in the events which have happened, 
undiſpoſed, of as is conſtituted by the produce of the teſtator'sreal 
ef ate, That theheir at law is intitled to every intereſt in land, not 
diſpoſed of by his anceſtor, is ſo much of a truiſm that it calls 
for no reaſoning to ſupport it. It is not neceſlary for the heir at 
law, to deny that the intention of the teſtator has deſigned him 
nothing ; his intention has certainly been equally unpropitious 
to his next of kin; but it is not enough that the teſtator did not 
intend that his heir ſhould take, he muſt make a diſpoſition in 
ta vour of another: if he has not actually diſpoſed of all his real 
eſtate, if he has not made an univerſal heir, the law will give 
ſuch part of his real eſtate as he has not actually and eventually 


diſpoſed of, even againſt his intention, and a fortier: in a caſe 


where he has expreſſed no intention, to the heres natrs. If the in- 
tereſt of the deceaſed legatees had been an intereſt in the produce 
of mere real eſtate, not blended with the produceof perſonal eſtate, 
it has been admitted, upon both hearings, that the benefit, of the 
lapſed deviſes would, according to the caſe of Digby and Legard, 
and the principle of the caſe of Emblyn and Freeman, Pre. Chan. 
541. and of many others, have accrued to the heir at law. It is 
admitted, and cannot be denied, that where a teſtator directs real 
eſtate to be ſold for ſpecial purpoſes, if any of thoſe purpoſes be- 


come incapable of taking effect, the heir at law ſhall take; becautec 


there is an end of the diſpoſition, when there is an end of the pur- 
poſes for which it was made: but it is contended here the teſ- 
tator had not a {ſpecial intention, but that he meant the produce 
of his real ellate ſhould be conſidered as perſonal eſtate, that he 
intended” to convert it out and out, that he has not kept the 
funds diſtin, but that he has blended them ſo as to be inca- 
pable of being diſtinguiſhed, and that the caſes therefore of Du- 
rour v. Motteux, and Mallabar v. Mallabar, are authorities in 
point, that the whole fund is perſonal. We admut that a per- 
fon may decide what ſhall be the nature of his property after his 


death, fo as to preclude all queſtion between real and perſonal re- 
preſentatives. 


eventually ſo decided, they upon the law caſts the title to perſonal 
eſtate can no more claim in a court of equity, money ariſing from 
the ſale of land, than the heir can claim property admitted to be 
of a perſonal nature. As to the queſtion of fact, whether he 
meant that in ſome event only, or that in all events the produce 
of his real eſtates thould be conſidered as perſonalty, we admit 


that, 


But we infiſt that if he has not actually and 


a, 


£\ 


wad ot n A {fe of ys ky 
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in THE COURT or CHANCERY. 


that, in favour of his reſiduary legatees, he meant to convert the' 1780. 
whole into perſonalty in caſe all his reſiduary legatees ſhould, 


eventually, take the whole; but we contend, that he has intimated 
no intention as to that part of the produce, as to which his diſpo- 
ſition, in the event which has happened, has failed of effect. 
He converts it out and out, indeed, if you ſpeak of his intention 
as to the qualities of the property which his legatecs were to take; 
but, as to ſuch part of the property as, in the event, they have not 
taken, he has not determined upon its nature; he never meant 
to determine upon its nature, as between his heir at law and his 
perſonal repreſentative, or next of kin, becauſe he appears not to 
have adverted to the poſſibility of any events taking place which 
would give the one or the other an intereſt in his property, and 
he deſigned no part of his property for either. In the event, the 
one or other muſt take ſome part of it; but to ſay he has made 
it all perſonal property, and that therefore the law muſt give it 
to the next of kin, 1s to apply an argument deduced from what 
was the teſtator's intention in caſe events had taken place which 
have not occurred, for the ſake of proving a ſimilar intention, if 
circumſtances hippefied directly contrary to thoſe with relation 
to which only the teſtator framed his intention. To argue from 
what the teſtator intended with reſpect to reſiduary legatees, by 
way of proving that he intended the ſame in favour of his next 
of kin, is to reaſon from a caſe in which intention is expreſſed, to 
prove a like intention in a caſe which ſuppoſes the abſence of in- 
tention : though the teſtator therefore intended, that his le- 
gatees, if they had lived ſhould take their reſpective ſhares of 
ſuch part of the general ſurplus as was produced by the ſale of 
the real eſtates as money, he has not declared any intention re- 
lative to its nature in caſe that particular event of his ſhould be 
diſappointed. In the event, therefore, which has happened, it 
is ſo much undiſpoſed of, ariſing from the ſale of lands. Such 
money in this Court is land; and, as ſuch, the heir claims it. 


Suppoſe all the fifteen legatees had died in the life-time of the 


teſtator, would it not have been competent to the heir at law to 
have inſiſted, in equity, that no ſale ſhould be made of the real 
eltate ? Would it have been poſſible to contend that, becauſe the 
teſtator had blended the finds, in order to make a diſpoſition 
which, never took effect, and without a view to any other given 
circumſtances, that he had therefore blended them, if, in the 
event, he had made no diſpolition ; that becauſe he had made the 
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real eſtate perſonal to give it to his reſiduary legatees, and to 
diſappoint his heir, he meant alſo to diſappoint his heir, whe- 
ther his reſiduary legatees did or did not, in the event, take the 
benefit of that diſpoſition? The fact of his having blended the 
funds proves not a mere inattention, not mere indiflerence to the 
intereſts both of his next of kin, and his heir at law,——but it 
proves a purpoſe hoſtile to both: can that fact then be a ground, 
from whence to infer that, in a change of circumſtances, he had a 
purpoſe of kindneſs and bounty to the next of kin, and adverſe to 
the intereſt of the heir only. The reaſon of the intention ceaſing 
the intention ſhould be taken to have ceaſed. The teſtator meant 
to change the legal qualities of his property, when he meant to 
alter the diſpoſition which the law would make of his property: 
but if, in the event, the law was to make the diſpoſition of any 
part of the property,— —he meant, for ought that appears to the 
contrary, (and ſomething muſt appear. to the contrary to defeat 
the claim of the heir,) that the law which made the diſpoſition, 
ſhould decide on the qualities of the property of which it was 
to diſpoſe. If then, iu adaary. legatees had died, 
the heir could have prevent. 9 hid, that be- 
cauſe a ſale muſt be made, he ſhall not © havk ale part o its pro- 


duce which the objects of the teſtator's bounty cannot tate? 
It is not true, that where it is neceſſary that a ſale ſhould be made 


to effectuate the teſtator's purpoſes, which are capable of taking 
effect that ſuch ſale will convert the nature of that part of it's 
produce which cannot be applied according to the teſtator's in- 
tention. In the caſe of Emblyn and Freeman, Pre. Chan. 541. the 
heir was held intitled to 200 J. ariſing from the ſale of real eſtate, 


which the teſtator had made liable to an appointment by note, a 


concerning which he made no appointment; and there a ſale was 
neceſſary. In the caſe of Digby v. Legard, where the heir was held 
intitled to the benefit of the deviſe lapſed by the death of one of 
five tenants in common of money, to be raiſed by ſaleof real eſtates 


in the life-time of the teſtator, the heir could not poſſibly pre- 


vent a ſale: As to the caſes of Mallabar and Mallabar, and Du- 
rour v. Motteux, they can be conſidered as authorities only by 
thoſe who do not attend to the diſtinction ſubmitted above: they 
are ſo far from deciding the caſe that they eſtabliſh no principle 
which applies to it. In Malabar and Mallabar, the real and 


perſonal eſtate are not blended by the terms of the deviſe in the 
beginning of the will, which is a deviſe of real eſtate only, upon 
3 | truſl 


IN THE COURT co CHANCERY, 


truſt to ſell: and that out of the moneys ariſing therefrom, the 
teſtator's debts ſhould be paid, and after payment thereof, he 
deviſed, out of the remainder of the money 500 J. to his ſiſter 
Mary Baibrige, 500 l. to his ſiſter's two children, that ſhould 
be living at the time of his deceaſe, equally to be divided be- 
tween them, 500 l. to his nephew Nicholas, who was his heir at 
law, 500 l. to be divided amongſt the children of his late brothers 
James Mallabar, living at his deceaſe; then follows the clauſe 
which was held to blend the funds.—< em after all my debts 


« and legacies paid, I give and bequeath all the reſt and reſidue 
« of my perſonal eſtate unto my ſiſter ber Mallabor ;””—and 
appoint her executrix. The queſtion was whether there was a 
reſulting truſt for the heir, as to the money ariſing from the ſale 
of the realy eſtate, after payment of the debts, and the ſeveral 
ſums of 500/. The Court held that the teſtator had made all 
his property perſonal, or rather it inferred from the purpoſe of 
the teſtator, as far as that could be collected from the will, that 
the teſtator meant by the reſiduary clauſe to deſcribe not only 
money ſtrictly In eſtate, ben the money claimed by the heir 
ona be circumſtance of the 

0 s having EXT # that very money, and becauſe, 
if a, diffema enk ruction was made, the ſiſter his executrix, to 
wha the teſtator clearly intended to give a beneficial intereſt, 
would have taken nothing but a troubleſome office ; for if the 
words,“ the reſidue of the perſonal eſtate” did not include this mo- 
ney, the perſonal eſtate muſt have been firſt applied, to pay the 
debts and legacies, in exoneration of the real eltates charged there- 
with by the will, and the executrix would have have had aa 
office of trouble without the benefit intended her: but though 
the Court conſidered the ſurplus, of the money as perſonalty, as 
between her, [whom it held to be a refiduarylegatee, ] and the heir, 
to effectuate the teſtator's intention, does it follow, that if the 
teſlator had died inteſtate as to the ſurplus, as the teſtator here 
didasto a part of it, that the Court would have determined againſt 
the heir in favour of the next of kin in whoſe favour no ſuch 
argument as to intention could have been urged ? !f the refidu- 
ary legatee had died in the teſtator's life-time, the will muſt have 
had the ſame conſtruction as if the reſiduary clauſe had not been 
inſerted; for where the reſiduary clauſe has no operation to any 
iubſtantial purpoſe, it cannot be conſidered as a Part of the will: if 
it had not been inſerted, the deviſe of the real eſtate would have 
Vol. I. 6 T 
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CASES ArGvzDd AND DErTirnineD 
been a deviſe to pay debt3 and legacies merely; in ſuch caſe, then, 
it is clear that, as to the ſurplus, there would have been a reſult- 
ing truſt for the heir: The debts and the ſums of 500 J. being 
paid, the teſtator's intention ud have been ſatisfied, to the ex- 
tent in which it could take effect; there would then have been an 


end of the diſpoſition. There is no difference between ſuch a 


cafe, and the preſent caſe, except that in that caſe there is no reſi- 
duary legatee, as to any part of the ſurplus ; here there is none, as 
to ſome partof it; there, then, is a general inteſtacy, as to the ſurplus, 
here a partial inteſtacy: butthe effect of a partial inteſtacy muſt be 

the ſame, as to the part, as the effect of a general inteſtacy isto the 
whole. The caſe of Durour and Motteux is alſo a caſe between re- 
ſiduarylegatees, and the heir at law; there, the teſtator gave all his 
real eſtates to ſell and diſpoſe of the whole with his perſonal eſtate, 


| blending them, for payment of his debts, legacies and funeral ex- 


pences and performance of his will; he gave ſeveral legacies, and 
among the reſt, 1, 200 J. or thereabouts, whereof part was to be 
laid out in the purchaſe of freehold lands for charitable uſes, 
fome of which were, confeſſedly, within the Mortmain act, and 
the reſt determined to be ſo; the queſtion was, whether the 1, 200%. 


ſhould go to the heir at law, or to the reſiduary legatees, Lord Hard- 


wwicke ſaid, that he was of opinion, that the money which ſhould 
ariſe by the ſale of the real eſtate was turned into perſonal, and 
ſo intended by the teſtator, it plainly appearing, that by the de- 
ſcription of all his perſonal eſtate, he meant to include the whole 
in the reſidue, ſo that it is to be conſidered now as perſonal 
eſtate ; then it comes to this,—a will is made, in which there are 
ſeveral legacies, and the reſidue of the perſonal eſtate is given 


away; one of the perſonal legacies is void by law; the Court 
cannot ſay, for that reaſon, that he intended to die inteſtate, for 


giving the reſidue over includes every thing, let it fall in by 
reaſon of the legacies being void, or lapſing in the life of 
the teſtator. — Now, here, the reaſoning of the Court is 
grounded upon the teſtator's intention to give his reſi- 
duary legatees every thing which was not otherwiſe effectually 
diſpoſed of. And the teſtator was held to have converted his real 
eſtate out and out into perſonal eſtate, to effectuate that inten- 
tion; for the reſiduary legatees could not otherwiſe take the 
1, 200 J. But if the reſiduary legatees had died in the life-time 
of the teſtator, and the next of kin had been called upon to ſuſ- 
— 
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rain the queſtion againſt the heir, the reaſoning of the court 


would not apply: arguments from intention, in their favor, 
could not be reſorted to, and the court might have ſaid, and 
muſt have ſaid, that the teſtator meant to dic inteſtate as to the 
furphas, if there was no refiduary legatee named in his will liv- 
ing at his death. It could not, in that caſe, have been ſaid, that 
the teſtator meant, by the deſcription of all his perſonal eſtate, 
to include the whole in the reſidue, and therefore the void le- 
gacy of 1, 200 l among the reſt ; becauſe the will, in that caſe, 
muſt be conſidered as if nothing concerning the reſidue had 
been inſerted in it. Here, he meant to make one Ad of the 
whole, to effectuate his intended diſpoſition of the whole; but 
if ſubſequent events defeated that diſpoſition, his intention, in 
caſe it took effect, is no proof that he had the fame intention in 
caſe it did not take effect. If there had been no reſiduary clauſe, 
and if the reſiduary legatees had been dead, it could have no ef- 
fe, and therefore could not have been attended to. In Durour 
v. Mottexx, it would have been nothing more than a deviſe of 
real and perſonal eſtate for payment of debts, valid legacies, and 
funeral expences; it would have. been then a diſpoſition with a 
ſpecial intention; that intention being ſatisfied, there would 
have been a reſulting truſt as to the ſurplus. It is ſaid, if this 


way of reaſoning was good, it would have entitled the heir to 
the 1, 200 l. in the caſe of Durour v. Motteux, for it was the 


teſtator's intention there, that the ſame ſum ſhould be confidered 
as money only, in caſe the charity took it; that the teſtator ne- 
ver adverted to the event which happened, viz. the reſiduary le- 
gatee's taking it, an event, which he as little thought of as he 
did of the next of kin's taking the reſidue. The anſwer is, the 
rule of law would not ſuffer in that caſe, what no rule forbids 
in this; the law ſays, where there is a reſiduary legatee, the teſ- 
tator ſhall be preſumed to mean that he ſhould take whatever 
lapſes, either by the death of the legatees, or whatever is not 
given according to law. 80 long as there is any perſon to take, 
who is declared by the teſtator to be preferred by him to thoſe 


whom the law appoints to ſuccee? him, the heir can have no 


claim. If the teſtator ſpoke for himſelf, he would ſay, if my 
ſpecial intention of kindneſs to the charity fails, my general in- 


tention of bounty to my reſiduary legatee ſhall take place: but 


where the reſiduary legatee is removed, there is nothing like a 
declaration, by the teſtator, in favour of the next of kin, to 
entitle them to ſucceed the reſiduary legatees, as there is 
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1780. where there is a general reſiduary clauſe in a will in favour 
— of the perſons named in it to ſucceed the particular lega- 
AckxcYP tees; and to money arifing by the fale of land, there can 
Sur Aso: beno claim, in the next of his kin, but what ariſes ſ rom the de- 
dlaration of the teſtator; for unleſs he directs, or expreſſes, 
that it ſhall be conſidered as perſonalty, the heir muſt take it. 
We admit the heir then to be excluded, whilſt there are any 
perſons who can take the produce of the real eſtate under the 
will, the declaration of the teſlator's intention: we deny that 
he is excluded by any who make their claim not under the will, 
but in defect of the will; or that the intention in the will can 
affect thoſe who claim, upon the ground that there is no will 
which relates to the ſubject. The caſe of Cruſe v. Barley and 
Banſon, before Sir Jo. Jekyll, 3 ms. 20. ſeems to eſtabliſh thoſe 
principles; for it ſhews, that where any part of the produce of 
the real eſtate is ſo given, as to prove .that 1t was not the teſta- 
tor's intention, in caſe that part ſhould lapſe, that it ſhould go 
to the reſiduary legatees, but that he has given them the reſidue, 
excluſive of that part, it ſhall not go as undiſpoſed perſonalty to 
the next of kin. Why ſhould the next of kin take in preference 
to the heir, what the reſiduary legatees cannot take for another 
reaſon, namely, removal by death? The caſe was, William Ban- 
/on, ſeiſed in fee of freehold and copyhold lands, which he had 
ſurrendered to the uſe of his will, and being much indebted by 
mortgages, and having a wife and five children, deviſed all his 
freehold and copyhold lands to the defendant Barley and his 
| | heirs, in truſt to ſell for the beſt price, and in the firſt place to 
| pay off all his incumbrances and his debts, He allo deviſed his 
| | perſonal eſtate to the ſame truſtee, in truſt to ſel}, and after the 
| teſtator's ' debts paid, to apply the money ariſing by tale of the 
perſonal eſtate, and alſo the money to be produced by ſale of the 
real eſtate, among his five children, in manner therein after 
mentioned: To his eldeſt fon 200 J. at his age of 21; all the reſt 
and reſidue thereof among his four younger children at 2 1 nd 
with benefit of ſurvivorſhip; the eldeſt ſon died under 21: the 
queſtion was, what was to become of the 200/. The Maſter of 
the Rolls thought it would not go to the younger children, who 
were only to have the reſidue, but to the heir. It was objected 
that all 1s made perſonal eſtate ; the ſurplus of the money ariſing 
| from the ſale of the real and perſonal eſtate, is to go to the H- 
| redes fafti, There could be no doubt, it was urged, if the eldeſt 
| fon bad died in the teſtator's life, it would have been a lapſed re/- 


Aunm : 


ms, 


| ax 


— — - 


bulky 600% a> pe hy ©. ov fry - &@. 


— 


ER LEE SEE hoot - als wde ad ws ad aA; age of js, pd Rin wm = &@ A. 


. 8 


3 
3 
* 
5 
| 
,p 
: 


IN THE COURT or CHANCERY. 


duum : But his Honor, after looking into precedents, declared 
for the heir, that it was the ſame as if ſo much land, as was of 
the value of 200/. had not been to be fold, but ſuffered to de- 
ſcend. As to the caſe of Flanagan v. Flanagan, it is perfectly 
different from this : "That was a queſtion between the real and 
perſonal repreſentative of a perſon intitled under the will of the 
teſtator. Ihe land was fold under a decree of the court, in a 
cauſe in which the perſon, through whom both claimed, was 
party ; and the decree had ordered the ſurplus, if there ſhould 
be any, to be paid to James Flanagan the father, and James Fla- 
nagan the ſon, equally. The ſale was made under the decree ; 
and the queſtion ariſing between the real and perſonal repre- 
ſentative of Flanagan the father, the court determined the 
ſurplus ſhould have the ſame nature, with reſpect to them, as the 
decree had given it with reſpet to Flanagan the father. In that 
caſe, too, the teſtator had, foreſeeing that a ſale could not be 
made, which would produce the exact ſum, and no more, di- 
re ed his truſtees to convey the reſidue of the real eſtate, which 
ſhould remain unſold, or pay the produce of ſuch part as ſhould 
be ſold, and all other the reſidue of his real eſtates, between the 
father and the ſon. Scudamore v. Scudamore, Pre. Ch. 513. is not 
to this point: it determines that the repreſentatives of a perſon 
intitled under a will, ſhall take money, as money or as land, ac- 


cording as the perſon whoſe repreſentatives they are would have 


taken it ; but it decides nothing between the heir and perſonal 
repreſentative of the teſtator himſelf. There 1s no caſe in which 
the next of kin have been conſidered as intitled againit the heir, 
in the event of a lapſe of the whole, or a part of the reſidue, ex- 
cept the caſe of Ogle v. Cool, heard 19th February, 1748, which, 
ſo far as it relates to this ſubject, was thus: Mr. Ogle made his 
will in 1744, and gave his real eſtate to truſtees to fell, and veſt 
the money in ſtock, and pay the intereſt to his wife during her 
widowhood, and after her death, or marriage, the principal to 
his two daughters equally, except that the eldeſt was to have 
1,000 J. more than the other: he gave the reſidue of his perſonal 
eſtate in the-ſame way. He afterwards executed a conveyance in 
truſt to ſell, for payment of his debts, which was held a revo- 
cation pro tanto only, and part was fold. One of the daughters 
died in Mr. Ogle's life. The bill was brought by the widow, 
and the eldeſt daughter, againſt the fon, the heir, and the truſ- 
tees, to have the refidue of the eſtate ſold, and claiming the 
ſhare of the deceaſed daughter, as perſonal eſtate of Mr. Ogle, to 
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be divided between them and the ſon. The ſon inſiſted, that her 
ſhare was to be conſidered as real eſtate : the Court decreed the re- 
ſidue of the eſtate to be fold, and that the produce ſhould be 
conſidered as Mr. Ogle's perſonal eſtate. Here, it cannot be de- 
nied that the intention of the teſtator to convert this eſtate into 
money, for the ſake of his daughters, was taken to be a ſuffici- 
ent ground for the Court's conſidering the moiety, which in the 
event was undiſpoſed, as perſonal eſtate : But the caſe of Digby 
v. Legard, is a later authority, and contradicts the doctrine of 
that caſe. The caſes are not in any reſpe different, except in 
the number of the perſons intereſted in the produce. The 
daughters, in the caſe of Ogle v. Coo, indeed had an intereſt in 
the perſonal, as well as real eſtate, which was not given in that 


of Digby v. Legard; but the funds are Kept ſeparate, and not 


blended in Ogle v. Cook. The determination in the latter caſe, 
we ſubmit, is neither juſtified by principle nor by authority, 
The caſe of Ogle v. Cook, admits the deceaſed daughter's moiety, 


in both the real and perſonal funds, to be undiſpoſed, but it 


ſuppoſes that the converſion, which the teſtator made with a 
view to a diſpoſition, is to take effect, though the diſpoſition 
does not take effect. Upon the whole, we contend, that, if the 
ſhares of the deceaſed legatees in the overplus are undiſpoſed, 


parts of thoſe ſhares being conſtituted by money ariſing from 


the ſale of real eſtate, the heir is entitled to ſuch part; that the 
intention of the teſtator, in the events that have happened, does 
not deſtroy his claim; and that this is a caſe to which the prin- 
ciples of the adjudications cited byj the counſel for the next of 
kin, do not apply. 


The Chancellor reverſed the decree, and directed an account 


to be taken of the perſonal eſtate, and the money ariſing from 


the ſale of the real e ate, and that the ſhare of the deceaſed le- 
gatees, in the overplus, ſhould be divided between the next of 
kin and the heir; that is, ſo much of thoſe ſhares as was con- 
ſtituted of the perſonal eſtate, to the next of kin, and ſo much 


as was made up of the produce of the real eſtate, to the heir. He 


ſaid, that he fully approved the determination in Digby v. Le- 
gard. That he uſed to think, when it was neceſſary for any 
purpoſes of the teſtator's diſpoſition, to convert the land into 
money, that the undiſpoſed money would be perſonalty; but 
the caſes fully proved the contrary. It would be too much to 
ſay, that, if all the legatees had died, the heir could, as he cer- 

| tainly 
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_ 
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tainly might, he ſaid, prevent a ſale; and yet to ſay that, be- 
cauſe a ſale was neceſſary, the heir ſhould not take the undiſpo- 
{ed part of the produce. The heir muſt ſtand in the place of 
the reſiduary legatees who died, as to the produce of the real 
eſtate, He ſaid he approved the diſtinctions made in behalf of 
the heir, and decreed as beforet. | 


+ See the caſe of Robinſon v. Taylor. poſt. vol. 2. p. 589. 


— 
a —_— — _ * — * 


CADLE again} FO WI. k. 


HE plaintiffs filed their bill, ſtating a mertgage by the 
defendant's father, to the teſtator of the plaintiff Caale, 
and another, and praying a ſale. The detendant anſwered, ad- 
mitting the mortgage; and then applied to the court, upon the 
act of 7 Geo. II. c. 20. for the uſual decree upon a bill of foreclo- 


they inſiſted they were entitled to tack to the mortgage. — The 
Maſter of the Rolle was of opinion, that the order already made, 


being a decree, though made upon motion, could not be diſ- 


charged upon motion. The words of the at are, © the court 
| ſhall make ſuch order, or decree, as the court might have made if the 


ſuit had been brought to a hearing, and all partes ſhall be bound by 


ſuch order or decree, to all intents and purpoles, as zf ſuch order, 
or decree, had been made at, or ſubſequent to the hearing of ſuch. ſuit.” 


WVINNE again// COOKES. 
Tuouas WELCHUAN WINNE, and Mary his Wife, 
Widow and Devilee of David CookEs, deceaſed; 
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Rolls, 26th 
May, 1780. 


A decree, 
though made 
on motion, 
(onder 7 
Geo. 2. c. 20.) 
cannot be 
diſcharged 


on motion. 
ſure. The plaintiffs now applied to diſcharge that decree, and 
for liberty to amend their bill, by ſtating a bond, which 
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1780. 


Baron Eyre, 


for Lord 
Chancellor. 


3 8 5 Plaintiffs. 


Tuouas Cooxzs and Georct Cooxts, Defendants, 


IR Thomas Cooles, ſeiſed in fee of a conſiderable freehold, 
and of a copyhold held of che manor of Tarbig, called Cab- 
botſe, by will dated 19 February, 1696, deviſed the eſtates and 
part of the copyhold in Tarbig, to his nephew Thomas Winford 


Enſranchiſe- 
ment of a co- 
pyhcld eſtate, 
by a perſon 
having only 
a particular 


intereſt, is for the benefit not only of himſelf, but of all the perſons in | remainder. —Recovery ſuſfered by 


vae not in poſſeſſion, has no operation, 
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for life, with remainder to his firſt and other ſons in tail male; 
with remainder to 7% Winford for life, with remainder to his 
firſt and other ſons in tail male ; with remainder to Henry Win- 
ford for life, with remainder to his firſt and other ſons in tail 
male; with remainder to 7% Cookes, and his heirs male for 
ever. Sir Thomas Cooles died in 1701, and upon his death The- 
mas Winford, afterwards Sir Thomas Cookes Winford entered, pro- 
cured the Tarbig eſtate to. be enfranchiſed, and a conveyance 
thereof to be made to him and his heirs. He died in 1743, with- 
out iſſue, and by his will gave the Tarbig eſtate to his wife dame 
Elizabeth in fee, conſidering himſelf as abſolute owner of that 
eſtate ; and ſhe entered and continued in poſſeſſion till 1752. 
Fohn and Henry Winford, died without iſſue in the life-time of 
their brother Sir Thomas Cookes Winford, and John Cookes, the laſt 
remainder-man in the will of Sir Thomas Cookes, alſo died before 
Sir Thomas Cooles Winford, leaving two ſons John and Henry 
Cookes. Fohn Cookes upon the death of Sir Thomas Cookes Winford, 
entered upon all the eſtates deviſed by the will of Sir Thomas 
Gookes, except the Tarbig eſtate, and by indenture dated the 1 5th 
of April 1744, conveyed all the manors, &c. deviſed by the will 
of Sir Thomas Cookes, in general, to Thomas Wyld and his heirs, to 
make him tenant of the freehold for the purpoſe of ſuffering a 
recovery, and a recovery was ſuffered accordingly. At the time of 
the execution of the indenture of bargain and ſale, and of ſuffer- 
ing the recovery, dame Elizabeth Cookes Winford was in the 
actual poſſeſſion of the enfranchiſed eſtate at Tarbig, and claimed 
the fame as her own eſtate, and Jobn Cooles was never in poſſeſ- 
ſion, nor ever made any entry, or did any act to avoid the eſtate 
of dame Elizabeth. By the cuſtom of the manor of Tarbig, copy- 
holds may be intailed, and intails may be barred by recovery 
| ſuffered, or ſurrender made in the court of the manor according 
to cuſtom. %u Cooles died in — without iſſue, by his will, 
he deviſed all his eſtates to William and Fohn Ruſje!!, in truſt, 
ro pay his debts, and ſubject thereto to his own firſt and other 

ſons in tail male, with remainder to his daughters in tail general, 

with remainder to his nephew Henry Cookes, ſon of his brother 

Henry for life, with remainder to his firſt and other ſons in tail 
male, with remainder to his nephew David Cooles, the ſecond 

ton of his brother Henry for life; with remainder to his firſt 

and other ſons in tail male, with remainder to Thomas Cookes, the 

third ſon of Henry, and his firſt and other ſons in like manner, 

with remainders over. Henry brother of Fohn the laſt teſtator 
dicd in his life-time, leaving Henry, David and Thomas, his three 

8 — 7 | N ſons 
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ſons ſucceſſive deviſees for life, in the will of Fohn. Henry the 1780. 
eldeſt, upon the death of Fohn, entered upon all the eſtates of Sir 
Thomas Cooles, except the Tarbig, and in 1749, filed a bill againſt wrans 
the widow of Sir Thomas, dame Elizabeth Cookes Winford, and a 
Hillier, her then huſband, ſtating the will of Sir Thomas Cooles, 
the enfranchiſement of the eſtate, the ſeveral ſubſequent events, 
and claiming the Tarbig eſtate, by virtue of the limitations in the 
will of Sir Thomas Cookes, The cauſe was heard the 3d of May, 
1749, when the Court declared that it appeared that Sir Thomas 
Cookes Winford, took the copyhold eſtate in queſtion, and enjoy- 
ed the ſame under the will of Sir Thomas Cooler, and that the en- 
franchiſement taken of the premiſes, was for the benefit not only 
of himſelf, but of all perſons intitled thereto, in remainder un- 
der the will of Sir Thomas Cookes, and it was therefore decreed 
that, on payment, by the plaintiff in fix months of 750 l. the con- 
ſideration for the enfranchiſement, the premiſes ſhould be con- 
veyed to the uſe of the plaintiff, and the other uſes in the will 
of Sir Thomas Cooles, then exiſting and capable of taking effect. 
Before any conveyance in purſuance of this decree, Henry Cooles 
died without iſſue, without having done any act affecting the 
Tarbig eſtate. His brother David therefore, upon his death, as heir 
male of the body of the firſt named John Cooles, claimed to be 
intitled to the eſtate as tenant in tail male, and, by indentures of 
leaſe and releaſe dated the 8th and gth of June, 1752, and made 
between dame Elizabeth Cooler Winford then a widow, by the 
name "of Elizabeth Hillier, of the firſt part ; Henry Roberts and 
Fofeph Kingdon, of the ſecond part; David Cookes of the third 
part; and Thomas Banks, of the fourth part; Elizabeth Hillier 
in conſideration of 709 J. and in purſuance of the above men- 
tioned decree, conveyed the Tarbig eſtate to David Cookes and 
his heirs, to the uſe of David and the heirs male of his body, 
and after reciting that a term of 1000 years created by Sir 
Thomas Cookes, (who had ineffeQually attempted to enfranchiſe 
the eſtate,) was then veſted in Roberts and Kingdon, they con- 
veyed the eſtate, for the reſidue of that term to Banks, in truſt 
for David Cookes, and further reciting that the above ſum of 
709 J. was paid by Banks, and that David Cookes had occaſion 
for 5917. more, David Cookes declared that the term ſhould be 
a ſecurity for, and ſubject to redemption on payment of 1300 J. 
and intereſt to Banks. By indentures of leaſe and releaſe, the 
14th of Func, 1752, David Cooles conveyed the eſtate to make 
a tenant to the precipe for ſuffering a recovery, and a recovery 
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Baron Eyre, 
for Lord 
Chancellor. 


Where truſ- 
tees are in- 
terpoſed, the 
court will not 
authoriſe a 
woman's 
parting with 
her life inte- 
eſt in a 

ſum of mo- 
ney, upon 
examination 
in analogy 
to that upon 
a private ex- 
amination. 


CASES ArGcv:ieDd AND DETERMINED 


was ſuffered accordingly. In 1755, David made his will, and 
deviſed the eſtate to Stephen Lao, in truſt for the plaintiff Mary 
for life, and after her death, in truſt for his daughters. David 
died in without Tue, leaving Thomas Cooles his 
brother and heir, who paid off Barks, and took an aſſignment 
of the mortgage. The bill was brought by the plaintiff claim. 
ing under the will of David Cookes, praying liberty to redeem 
the mortgage, and an account of the rents, profits, and reco- 
very of the eſtates, to the uſes in the will of David. 


Baron Eyre was of opinion, that by the“ words heir male.“ the 
Jy P , y , 


firſt named Fohn Cooles, took an eſtate in tail male, under the 
will of Sir Thomas Cooles, that John Cooles his ſon, not having 


been in poſſeſſion of the eſtate in queſtion, when the recovery 


was ſuffered it had no operation on that eſtate, that David was 
therefore ſeiſed in tail male, that the recovery ſuffered by him 
barred the intail, and the eſtate was, therefore, well deviſed by 
his will, and decreed accordingly. | 


2 
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]. H. FRASE R, Son of Simon FrastRr, and 
Mary his Wiſe, — — Plaintiff. 


James BAILLIE, and Evan BAILLIE, the ſaid 
SIMON FRASER, and Mary his Wife, and their 
. Children, (except the Plaintiff ), - Defendants. 


8 MON Fraſer the elder, intitled to two ſums of money due 

due to him on bond, aſſigned the ſame to James and Evan 
Baillie, in truſt, to pay him the intereſt during his life, and upon 
his death, to pay the intereſt of part to his wife for her life, and 
after the death of the ſurvivor, to pay and apply that part unto 


and amongſt ſuch child or children begotten or to be begotten 


of them the ſaid Simon Fraſer and Mary his wife, in ſuch {harcs 
and proportions, and at ſuch times, as ſhe the ſaid Mary Fro/cr 
ſhould, notwithſtanding her coverture, by any writing under her 
hand and ſeal, to be atteſted by two credible witneſſes, direct or 
appoint; and, for want of ſuch direction or appointment, then 


in truſt, to pay and apply the truſt- money and the intereſt ther- 


of, to all and every the child or children of them the ſaid $7722017 
Fraſer and Mary his wife then living, to be paid intirely to one 
ſuch child in caſe there ſhould be no more than one, and to be 


4 equ a ly 


. 
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equally divided among them ſhare and ſhare alike, in caſe there 

ſhould be more ſuch children than one, but in caſe there ſhould 

be no ſuch child or children living, then in truſt for the executors, 

adminiſtrators, and aſſigns of the ſaid Simon Fraſer. Mary 

Fraſer, made an immediate appointment of 500 /. part of this 

money in favor of the plaintiff, one of the ſons of her and 

her huſband, and, by the ſame deed, ſhe and her huſband 

meant to part with the intereſt of 500 J. during their lives. The 

bill was brought to compel the truſtees to pay the 500. to 

plaintiff, and, for that purpoſe, prayed that Mrs. #72/er might be 

examined by the Court, as to her conſent to part with her intereſt 
for life in the 500 J. in the nature of a fine at common law of 
real property, and that a commiſſion might iſſue to take her exa- 
mination. An objection was raiſed to the validity of the ap- 
pointment, as a partial execution of the power, not an entirg 
diſpoſition of the whole truſt fund. It was particularly obſerved 
that the truſt deed did not enable Mrs. Fraſer, from time to time 
to appoint, which are the words commonly uſed, and that it 
declared no truſt of any part which ſhould remain unappointed 
in caſe any appointment ſhould be made. 


Baron Eyre, objected that it did not occur to him that, in any 
caſe where truſtees had been interpoſed, the Court had autho- 


rized the departure with the property of the wife, by examining 
her in the nature of a fine at law. 


Aws k again} MELHU1SH. 


N OB ERV Aue, the plaintiff's huſband, by his will, gave 


to the plaintiff 50. a year, and the uſe of his houſe at 


Horwood, with the houthold goods, plate, &c. for and during 
her life, over and above her jointure, in caſe he ſhould die with- 
out iſſue male; and he gave to his ſiſter Mery Melbuiſb, 2001. 


and ſeveral other legacies, and all his eſtates and effects, manors, 
meſſuages, lands, tenements and hereditaments, which he ſhould 


have in poſſeſſion or reverſion, whether frechold or leaſehold, he 
gave, deviſed, and bequeathed to Richard Stevens, his father- in- 
law, William Melbuiſb his brother-in-law, and Richard Clarke, his 
couſin, in truſt, in the firſt place for payment of the plaintiff's 
jointure, and the legacies given by his will; and as to all his 

| | manors, 


Baron Exre, 
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for Lord 
Chancellor. 


Trin. Term, 
1780. 
Teſtator 
gives to his 
heir at law 
for life, re- 
mainder to 
R. C. for lite, 
and to his 
firſt and o- 
ther ſons, re- 
mainder to 
N. S. and . 
M. for their 
joint lives, 
and to the 
ſurvivor of 
them, the 
ſurvivor 1s 
only to take 
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CASES ARGURD AND DETERMINED 


manors, meſſuages, lands, tenements, and hereditaments therein 
before deviſed to his ſaid truſtees, ſubject to his legacies, and the 
plaintiff's jointure, he willed, directed, and deviſed the ſame to 
be in truſt for his ſiſter Mary Melbuiſh for her life, and after her 
deceaſe, in truſt to his couſin Richard Clarke for his life, and after 
his deceaſe in truſt for his firſt and other ſons in tail male, 
Richard Clarke, or his ſon ſo inheriting taking the name of Af, 
inſtead of Clarke ; and as to the reſt and remainder of his goods, 
chattels, and hereditaments not therein deviſed, he directed the 
ſame ſhould be laid out in lands, and ſettled to the uſes above 
directed, with reſpe to his freehold eſtates ; and that till lands 


could be found, the intereſt ſhould be paid to the perſons enjoy- 


ing his freehold eſtates; and in caſe the ſaid Richard Clarke 
ſhould die without iſſue, he gave deviſed and bequeathed all his 
eſtates and effects, manors, meſſuages, lands, tenements, and he- 
editaments whatſoever, in poſſeſſion or reverſion to the ſaid 
Richard Stevens, and William Melbuiſb, during their joint lives 
and to the ſurvivor of them ; he appointed Richard Stevens, IWil- 
liam Melhuiſh, and Richard Clarke, executors of his will, and gave 
to each of them for their trouble 100/. Robert Awe, died in 
1764, without having had any iſſue, leaving the plaintiff his 
widow, and Mary Mclhuiſh, his ſiſter and heir at law. William 
Melbuiſb died, leaving Richard Stevens ſurviving ; Richard Clark: 
alſo died, without having had any iſſue. Afterwards Richard 
Stevens died, leaving the plaintiff his heir at law, and having 
made his will, and deviſed his real and perſonal eſtate to the 
plaintifFand made her ſole executrix. The plaintiff brought her 
bill againſt Mary Melbuiſb the ſiſter and heir at law of the teſtator, 
and againſt the heir at law of Milliam Melhuiſh, and the widow 
and perſonal repreſentative of Richard Clarke, claiming as heir at 
lawand reſiduary deviſee and legatee, and executrix of her father 
Richard Stevens, to be 1ntitled to the freehold eſtates of the tella- 
tor, after the death of Mary Melbuiſb, and the perſonal eſtate to 
be laid out in the purchaſe of land; upon the ſame event, and 
therefore praying that the will might be eſtabliſhed, and the 
truſts performed, and, particularly, praying an account of the 


perſonal eſtate, and of eftates purchaſed therewith by Mr. and 
Mrs. Melbuiſb. 


On behalf of the plaintiff, it was contended by Mr. Mansfield, 
Mr. Waller, and Mr. Scott, that by the deviſe of the will to Stevens, 


and Melbuiſb, and the ſurvivor, the whole intereſt in the free- 


3 hold 
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hold and leaſehold eſtates, and in the eſtates to be purchaſed 
with the reſt of the perſonal eſtate, paſſed to Stevens as ſurviv- 
ing Melbuiſb, ſubject to the previous eſtates created by the will; 
that the words uſed were ſufficient to carry the fee in the free- 
hold, as well as the abſolute intereſt in the leaſehold to the ſur- 
vivor, and that thelands to be purchaſed with the perſonal eſtate, 
were to be ſettled to the ſame uſes throughout, as were to be 
limited of the freehold eſtate, that the teſtator meant by the will, 
to diſpoſe of all his property : He gave a life eſtate in the whole 
to his heir at law, and where he meant to give eſtates for life 
only to others, did ſo by expreſs words; that the deviſe to the 
ſurvivor of Stevens and Melbuiſb, being unaccompanied by words 
of limitation, it was evident the teſtator meant to give them 
the whole intereſt, that the words in which he had given the 
eſtates to Stevens and Melhuiſh, were the ſame as thoſe in which 
he had deviſed the eſtates to the truſtees, to whom he clearly 
meant to give the abſolute intereſt, to anſwer the purpoſes of tle 
truſt ; that the words uſed in the deviſe in queſtion, were ſuffi. 
cient to convey all the intereſt the teſtator had in the property, 
as well as the property itſelf : For this purpoſe was cited a caſe 
of Fackſon v. Hogan, in the Houſe of Lords in 1776, (7 Bro. Plt. 
Ca. 417.) where a deviſe of the reſidue of the teſtator's effects both 
real and perſonal, was held to carry the abſolute property. It was 
further contended that, if a ſmall tranſpoſition of the words was 
made, they would be clearly ſufficient to carry the fee- ſimple, that 
if the deviſe had been to Stevens and Melhuiſh for their lives, and 
then had followed the words, I give, deviſe, and bequeath all my 
eſtates and effects, manors, Fc. whether in poſſeſſion or reverſion 
to the ſurvivor, there could have been no doubt that the abſolute 
intereſt in the entire property would have paſſed to the ſurvivor ; 
that the deviſe as it ſtood was in fact the ſame. A ſecond point 
was made on the part of the plaintiff, that if the eſtate in truſt 
in the perſonal eſtate, to be laid out in lands, did not paſs to the 
ſurvivor of Stevens and Melhuiſh, then it was undi ſpoſed of, and a 
moiety belonged to the plaintiff as widow of the teſtator. 


On behalf of the defendant Mrs. Melbuiſb, it was contended 
by Mr. Magdocks and Mr. Kenyon, that as there were no words 
added to the deviſe to the ſurvivor of Stevens and Melbuiſb, the 
{ſurvivor took, in the freehold eſtates, an eſtate for life only, and 
that therefore was undiſpoſed of and deſcended to Mrs. Me/hui/h 
as heir at law; that the heir at law was not to be diſinherited, but 
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1780. by expreſs words, ſuch as leave no doubt of the intention of the 

— — teſtator: That the words uſed in the deviſe in queſtion, were 
_— mere words of deſcription, and that as the eſtates were given firit 
4 an 


Ms.avisn. to the deviſees for their joint lives, it was abſolutely neceſſary 
| to add the deviſe to the ſurvivor to give him aa eſtate for life. 


On the part of Mrs. Clarke, it was ſubmitted to the Court, 
whether ſhe might not have an intereſt in the leaſchold eſtates, 
as perſonal repreſentative of her huſband : Yet 1t might be con- 
tended the words, © and if the ſaid Richard Clarke ſhall die with- 
out iſſue,” which preceded the deviſe to Stevens and Me!huifh,gave 
him, by implication, an eſtate in tail general in the freehold 
eſtate, and conſequently the abſolute intereſt in the leaſehold 
eſtate. 


In anſwer to this claim, it was inſiſted, that by the words, 
« without iſſue,” muſt be intended without ſuch iſſue as before 
mentioned, namely, iſſue male, and then no eltate could ariſe to 
Mr. Clarke by implication. In ſupport of this were mentioned, 


Blackborn and Edgley, 1 P. Wms. 600. Bamfield and Popham, 
1 P. Wms. 54. and Jones v. Morgan, Fearne's Cont. Remrs. 334. 


Baron Eyre, — Two queſtions have been made in this cauſe. 
It has been infiſted, on behalf of the plaintiff, that ſhe is in- 
f titled to che reverſion in fee of the freehold eſtate, and to the 
abſolute intereſt in the leaſehold, they being deviſed to the ſur- 
| | vivor of Stevens and Melbuiſh, without any words of limitation; 
and that ſhe is 1ntitled, in like manner, tothe fee of the eſtates to be 
| purchaſed with the perſonal eſtate, and therefore {ſhe prays an ac- 

count of the perſonal eſtate: the deviſe is to Stevens and Melhuiſh, 

and to the ſurvivor, there 18 no doubt of the general rule of law, 
as to the effect of ſuch limitation, but the intent of the teſtator 
may controul or enlarge the ſtrict legal conſtruction of words. 

The queſtion will not be affed ed by the conſideration, that the 

heir at law will be excluded if the plaintiff prevails. It is clear 

the teſtator intended to exclude the heir at law to a certain extent, 
and where a teſtator has manifeſted an intention of deviſing an 
eſtate to a certain length, there is an end of the claim of the heir 
at law, except upon the conſtruction of the deviſe. The 
ſtrict rules of conſtruction muſt prevail, the legal effect of 
words muſt take place, unleſs there is a manifeſt inten- 
tion to the contrary. By the clear legal conſtruction of the 
words in queſtion, if the deviſe was a mere gift of lands, the 
deviſce 


COURTF-.or CHANCERY: 


deviſee would take only for life. The queſtion is,whether,upon this 
will, there 18 an apparent intent to enlarge the eſtate, and make 
it an efate in fee. It has been contended, for the plaintiff, that 
there is ſuch an intent declared; that an eſtate for life in the 
whole is given to the heirs, and, from thence, it is contended that 
the teſtator intended to exclude the heir from further benefit. It is 
2 great deal too much to conclude, from the deviſe to the heir for 
life, that ſo much was intended. The principal objects of the teſta- 
tor's bounty, appear to have been his couſin Richard Clarke and 


IN THE 


— 


his iſfue: there is a limitation in tail to the iſſue, and they are 
directed to take the name of Aze/e, there is no ſuch limitation or 
dire Aion to the children of the heir at law, or to the ſurvivor of 
Stevens and Melbuiſbb'. Clarke and his iſſue were the perſons 
whom the teltator conſidered as perpetuating his name and 
family; if they failed he had no particular object of his bounty. 
But why thould the deviſe to the heir exclude the ftrict legal 
conſtruction of the words uſed in the deviſe to the ſurvivor of 
Stevens and Melbuiſb? The heir at law takes not by deſignation of 
the teſtator, but becauſe the property is undiſpoſed of; the law 
did not neceſſarily carry it to Mrs. Melbuiſb; if the had died be- 
fore the teſtator, it would have gone to others. It has been at- 
tempted to make ule of the general words in the deviſe, to the 
truſtees without any limitation of eſtates, and from thence to ar- 
gue that a fee muſt alſo have been intended to paſs by the ſecond 
deviſe in the ſame words: But in the ſecond deviſe with thoſe 
general words, there is an expreſs limitation to Stevens and Mel- 
huiſh for their joint lives; which goes a great way to ſhew that 
the intent was to give a lite eſtate only, to the ſurvivor ; beſides 
the Court does not raiſe a fee to the truſtees, by the naked words 
of the deviſe, bat, the teſtator having given eſtates upon truſts, 
for the performance of which a fee is neceſſary, the Court muſt 
neceſſarily hold the deviſe to the truſtees to be a fee; in the ſub- 
ſequent deviſe, the court muſt look for other words to enlarge 
the deviſe. An argument has been drawn from the generality of 
the words uſed, © all his eſtate and effects, c. and it has been 
inſiſted that the words are ſo general, ſo deſcriptive not only of 
the lands themſelves but of the intereſt in them, that they mult 
mean the whole intereſt in the lands, as well as the lands them- 
ſelves. It is impoſſible to build ſo much on theſe words, becauſe 
a life eſtate is expreſsly limited upon theſe words; it is clear that 
the teſtator meant there no more than a deſcription of the 
ſubject of the deviſe, not of the intereſt deviſed. Upon what 
2 prin- 
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1780, principle then can I determine that the ſuruivor took a different 
— intereſt from the joint-tenant ? I ſee no reaſon why the teſtator 
Awsz {ſhould mean or with to give more than a life eſtate to the ſur- 
W vivor: this is, indeed, mere conjecture; but I am deſired, upon 
conjecture, to enlarge the legal conſtruction of words, I will not 

Narrow it. There is no manifeſt intent of the teſtators to enlarge 

the words beyond their ſtrict legal meaning, or to confine them. 

The law muſt therefore determine the queſtion. By the ſtrict 

legal conſtruction of the words, the ſurvivor takes a life-eſtate 

only in the freehold. I muſt, therefore, determine that the 
plaintiff is entitled to the leaſehold, ſubject to the life-intereſt of 

Mrs. Melbuiſb; but that ſhe is not entitled to the freehold, and, 
conſequently, is not intitled to the lands to be purchaſed with 


the perſonal eſtate ; I muſt therefore diſmiſs the bill as to that. 


Davies again} Torr. 


SARAH Davies, and another, in behalf of them- 
ſelves and other Creditors of Joan Tore, deceaſed, 


and MaRTHA LLovyD, in Behalf of herſelf and 
other Legatees of JohN Tore, - Plaintiffs. 


RICHARD Top, (late Lioyp) Executor of the 
Will of Joun Torr, and Deviſee for Life of his 
real Eſtates, SARAH LLOYD and Jane Price, 
Siſters and Co-Heirs of Joun Torf and RoBERT 


Fuly, 1780 P E ERTO N, a Mortgagee, Defendants. 
uly, 6 


Teſtator de- OENT O P, ſeiſed in fee of conſiderable real eſtates, ſub- 


viſed certain 


eſtates ſubjeR ject to a mortgage to Pemberton, made his will zd of May, 
3 1777, and, thereby, as to his worldly eſtate, either real or per- 


payment of ſonal, after payment of his debts and funeral expences, gave and 
erg, bal. diſpoſed thereof in manner following: He gave to his ſiſter 


terwards pur- 
2 Sarab Lloyd, an annuity for her life, to be paid to her by the 
which de- perſon or perſons, who, for the time being, ſhould be ſeiſed of 


| {{ d d; t 1 2 . . | . 
ended: this his real eſtates under his will, and he alſo gave ſeveral pecuniary 


rate the de- legacies, and he charged and made chargeable all his real and 
viſed eſtate 


if the per- Perſonal eſtate (except part of his perſonalt y given as heir-looms) 
ſonal be in- | | | | | | 


ſufficient to pay the debts, 


4 | with 


in Tur COURT o CHANCERY. * ax 


with the payment of his debrs and legacies aforeſaid, and ſub- 
ject thereto, he deviſed all his manors of Whitton and Venningthn, 
and all his real eſtates in the counties of Salop and Montgomery, 
(which were all the real eſtates he had at the time of making his 
will), to his nephew Richard Lloyd for life, on his obtaining the 
king's licence to bear the arms and aſſume the ſurname of Topp; 
remainder to truſtees to preſerve contingent remainders: remain- 
der to the firſt and other ſons of Richard Lloyd in tail-male: re- 
mainders over in ſtri& ſettlement : An he gave ſeveral articles 
of perſonal eſtate, to be enjoyed as heir-looms by the deviſees 
of his real eſtate : and as to all the reſt of his perſonal eſtate, ſub- 
ject to the payment of his debts, legacies, and funeral expences, 


he gave the ſame to his {aid nephew Richard Lloyd, and appoint- 
ed him exccutor of his will. 


After making the will the teſtator purchaſed a freehold eſtate 
at Vennington. 


In April, 1778, he died without iſſue, leaving Sarah Lloyd and 
Fane Price, his ſiſters and heirs at law, upon whom the eftate at 
Vennington, (purchaſed after the making of the will) deſcends. 


The billwas brought for an account, and application of the perſo- 
nal eſtate, not ſpecifically bequeathed, in payment of debts and 
legacies, in a courſe of adminiſtration ; and in caſe the perſonal 
eſtate thould not be ſufficient, then to eſtabliſh the will, and to 


| have the deficiency raiſed by ſale or mortgage of a competent 
part of the real eſtate. 


The cauſe was heard at the Rolls on the 1 5th and 25th February 
1730, when the will was eſtabliſhec, and the proper accounts 


directed, and the perſonal eſtate, not ſpecifically bequeathed, 
was ordered to be applied in payment of the debts, legacies, and 
funeral expences, in a courſe of adminiſtration; but, in caſe ſuch 
perſonal eſtate ſhould not be ſufficient for the payment of teſta- 
tor's debts, his Honor declared that the deficiency, as to what 
ſhould be remaining due to defendant Robert Pemberton the mort- 
gagee and the other ſpecialty creditors, ought to be raiſed by 
ſale or mortgage of the real eſtate deſcended to the heirs at law: 
and ordered and decreed that ſuch deficiency ſhould be raiſed 
by ſale or mortgage of the ſaid eſtate, or a 1 part thereof, 
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and the money to ariſe by ſuch ſale or mortgage was to be ap- 
plied in making good ſuch deficiency; and in caſe the perſonal 
eſtate and money to ariſe by the ſale of the real eſtate deſcended, 
ſhould not be ſufficient for the purpoſe aforeſaid, it was declared 
that the rents and profits of the ſaid eſtate were to be applied to 
make good ſuch deficiency, and an account and application of 
ſuch rents and profits was directed: And in caſe the detendant 
Pemberton, the mortgagee, or any of the ſpecialty creditors 
ſhould have exhauſted any part of the perſonal eſtate, the ſimple 
contract creditors in the firſt place, and the legatees in the next 
place, were to ſtand in the place of ſuch ſpecialty creditors, and 
receive a ſatisfaction pro tanto, out of the real eſtate deſcended. 
But in caſe the fund aforeſaid ſhould not be ſufficient for pay- 
ment of the debts and legacies, under and according to the direc- 
tion aforeſaid, it was declared, that the deficiency ought to be 
made good out of the real eſtates deviſed by the will, charged 


with the payment of the teſtator's debts and legacies, and proper 
directions were given for that purpole. 


The coſts were apportioned between the perſonal eſtate and the 
real eſtates, and the coſts out of the real eſtates were to be raiſed 


in the order and manner before directed, with reſpect to the 
deficiency of the debts. 


The heirs at law appealed to the Lord Chancellor againſt fo 
much of the decree as applied the real eſtate deſcended, in the 
firſt place, to make good the deficiency of the perſonal eſtate, to 
pay the mortgagee and ſpecialty creditors, and the conſequent 


direction, and the direction as to the coſts. 


The appeal was heard before Lord 7 burlow, in July, 1780. 


The caſe relied upon by the deviſee of the real eſtates which 
paſſed by the will, and which had been relied upon by the Maſter 
of the Rolls, was Galton v. Hancock, 2 Ath. 424. 427. 430. 


On the other ſide the principal caſe cited was Corbet v. Davies, 


or Corbet v. Kynaſton, 5th December, 1743, or Powis v. Corbet, 3 
Alh, 5 56. 


* 


Lord Chancellor, lt is impoſſible to diſtinguiſn this caſe from 
Calton v. Hancock, The firſt fund for the payment of debts is the 
perſonal 


Is The COURT ox CHANCERY. 


perſonal eſtate ; the ſecond fund may be eſtates deviſed for pay- 
ment of debts ; and the third fund ellates deſcended : but eſtates 
particularly deviſed are never applied till all the other funds are 
exhauſted. Where a perſon, ſeiſed of three or four eſtates, de- 
vides one eſtate for the particular purpoſe of paying his debts, 
that eſtate is applied: I therefore do not apprehend that the ge- 
neral rule, cited as ſuſtaining Galton v. Hancoch, © that eſtates 
deſcended muſt, always, be applied to exonerate eſtates deviſed,” 
is law. Where an eſtate is particularly deviſed for payment of 
debts, yet che perſonal eſtate, as the primary fund, unleſs ex- 
empted by the teſtator, ſhall be firſt applied. But I do not re- 
collect any caſe where debts have been directed to be paid out of 
real aſſets deſcended, in preference to eſtates / devited. The 
contrary has been decided, as in Corbet v. Kyna/lon, where two 
eſtates were in the poſſeſſion of the teſtator, and one was deviſed, 
charged with a term for the payment of debts. I heard the de- 
fendants, the deviſees, principally to obtain a diſtinction be- 
tween Corbet v. Kynaſton, and Galton v. Hancock. What is the 
effect of the full principle of this decree, and of Galton v. Hun- 
cock ? Simply this: Where a teſtator gives the whole of his eſtate, 
at the time of the deviſe, ſubjed to a general charge (not to a 
particular charge, for that would make a difference) he means to 
give the deviſee all that can be ſaved of his affairs, after pay- 
ment of his debts. If he afterwards becomes poſſeſſed of an 
eſtate by deviſe or purchaſe, thus much is clear, by charging 
his eſtate with payment of his debts, it could not be in his con- 
templation to charge an eſtate which he actually gave, in favour 
of an eſtate which he had not. In that caſe, the eſtate deſcended 
could not be ſtated as the object of his intention to exempt ; 
vrhereas if a teſtator has two eilates, and charges one, the infe- 
rence 1s, that he means to exempt the other. I do not wonder 
that Galton v. Hancock ſhould be, at firit, looked upon as matter of 
great difficulty. The principle of Galton v. Hancock, as ſtated, 
is, that the teſtator did not mean to charge his eſtate with a view 
to future property. Yet he might ſo mean. It is unfit, how- 
ever, where caſcs are preciſely ſimilar, that different judgments 
thould be given: therefore, whatever might have been the reaſon- 
ing upon Galton v. Hancock, when decided, it is exceedingly fit 
to collect the principle upon which it was decided, to govern 
other caſes. The principle which ſeems to diſtinguiſh the caſe is 
this: When a general charge is made, applicable to the whole 

eſtate of the teſtator at the time, no intention appears that the 


eſtate 
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1780. eſtate is ſo charged with a view to exonerate future property; 
— but where a teſtator charges part of his eſtate, leaving other part 
Davies to deſcend, his inclination to burthen a part, in exoneration of 


. the reſt, is manifeſt *. 


* Vide Donne v. Lewis, vol. 2. p. 257. 


20th Ju 7 ain a | 
_— Joxts againſt the Earl of Sur Foxx. 


Teſtator de- ty EORGE JONES, of Wookwich, in Kent, by his will, 


viſes the re- 


ſidue to his having given his houſehold goods, Ws. to his wife, gave 


children, but „ ia wife Mines "Ps 
if any of his and bequeathed all his other eſtates to his faid wife Mary Fone:, 


daughters for and during ſo long of her life as the ſhould continue his 
ſhall marry, 2 ; , . 
without the Widow, in truſt to pay his debts, and educate his children 


conſent of till each ſhould be married, and after the deceaſe or marriage of 
her mother 


or guardians, his ſaid wife, then he directed all his real, leaſchold, and perſonal 
eng or han & eſtate ſhould go to, be paid, and applied to the equal-ufe of all 
wn. The and every ſuch his child or children as ſhould be then living; 
ſubſequent, and in caſe his wife ſhould marry again, ſhe ſhould, from that 


and a daughter ,« : JP ; 
oe; time, have no further to do with any his child or children, or 


without con - any of his effects, c. but the child or children ſhould be under 

ſent is en- . . 

Lit'ed. the care of guardians, to be choſen and appointed as ſoon as poſ- 
ſible. upon that occaſion, and truſtees ſhould be appointed for his 
effects for the benefit of his children, till they attain the age of 
21 ; and in caſe any of his children ſhould die before they ſhould 
attain the age of 21, then his or her ſhare ſhould go and equally 
be divided among the ſurviving ones; and in caſe any gf his 
aaughters ſhould marry without the conſent of her mother, and in de- 
fault of her mother, her guardians jirft had and obtained, then her 

Hare to be equally divided among the unmarried ones; and in caſe 
they ſhould all die before their reſpective ages of 21, then his 
eſtates, c. to be fubje& to the will of his wife, provided ſhe be 
unmarried at the time of his deceaſe ; and appointed his wife, and 
 Willam Stevens (her father) joint executors of his will, and guar- 


dians of his children. 


Mary, one of the daughters, married without conſent ; and the 
queſtion was, whether ſhe had forfeited her intereſt under the 
Will. 


2 
Lord 


in TuS COURT. o CHANCERY. 


Lord Chancellor, — This is a caſe of difficulty.—It is a condi- 
tion ſubſequent to defeat an intereſt veſted, and therefore to be 
conſtrued with all ftricineſs.—Fhe words are, “ without conſent 
of guardians ;” in the plural number. The will has appointed 
two guardians ; it has given a ſpecial authority to be exerciſed 
only by the wife, while both are alive; and in default of the wife 
only, the authority is to be exercited by guardians. The cafe 
cited of Peyton v. Bury, 2 Wins. 626. goes a great way.—The 
name of guardian, as the name of executor, ſurvives, but the an- 
thority in qugſtiom is collateral to the office of guardian. - That cafe, 
while it ſtands, is of weight; but I thould have much heſitation 
to decide upon it. Suppoſe a power was given to guardians to 
let an eſtate for 21 years, a ſpecial authority, and one ſhould die, I 


am apprehenſive the court would not, with alacrity, determine 


that the ſurviving guardian had not a power to let. When it is 
ſaid that conditions to defeat an eſtate are odlious, I feel it; but 
at is a diſagreeable argument to guide a deciſion. What one per- 
ſon may think odious, another may judge of differently: the 
deciſion mutt depend on the feelings at the judge; I ſhould there- 
fore be ſorry to go upon the odiouſneſs of the condition.— The 
poſition of the will is nonſenſe. The clauſe appointing guardi- 
ans is ſubſequent to the whole of the proviſions in quettion ; the 
proviſions are ſubſequent to a clauſe directing the appointment 
of guardians, upon default of the wife. If one daughter had 
died before the marriage of the other, the clauſe could have no 
effect: if the unmarried daughter ſhould now marry more im- 
prudently, the claim could have no effect. This could not have 
been the intention of the teſtator. Arguments from ſuppoſition 
of what a teſtator would have done, if he had been aware of all 
circumſtances, are not very good grounds for giving a conſtruc- 
tion; but they may be fairly uſed to aſſiſt a dubious floating con- 
Aruction. Upon the whole, the intention of the teſtator, through- 
out his will, is very imperfectly and inadequately expreſſed. It 
is clear we have not his whole intention. I am very , doubtful 
whether the word guardians muſt not refer to other perſons than 
the guardians appointed by the will. It ſeems abſurd to ſuppoſe 
that he meant to truſt, upon the death of his wife, unmarried, 
the perſon whom he did not mean to truſt, in caſe of her mar- 
riage. In conſcience I believe, that the circumitance was not in 
his contemplation at the time he wrote the will. 


Vol. I. 7 His 
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1780, 
— 


Jones 
a_ainſt 
- SUFFOLK, 


Rolls, 

8th March, 
1781. 
Deviſe to all 
the children 
of A. at the 
age of 21: 

a child born 
after the 
death of 
teſtatrix ſhall 
take. 


CASES ArGuRrD AND DETERMINED 


His Lordſhip at firſt directed an account to be taken, with- 
out any declaration of the rights of the parties, ſaying he would 
further conſider the point ; but, after ſome heſitation, declared 
his opinion that Mary was entitled, notwithſtanding her mar- 
riage ; and decreed accordingly. 


—_—— 


ConGREVE again} CONGREVE. 


HE caſe aroſe on the will of Ann Nicholls, who gave her 

1 real eſtate to truſtees, upon truſt to permit her nephew 

T. Congreve, to receive the rents for his life, and after his 
death to fell the eſtate and divide the money amongſt all and 
every the child and children of 7. Congreve, at the age of 
21; ſhe alſo gave her perſonal eſtate to the ſame truſtees, 
in truſt, to divide the ſame amongſt all the children of her 
ſaid nephew at 21, ſhe directed her nephew to maintain the 
children out of the rents and profits, and gave the truſtees 


Power to apply any part of the intereſt of the perſonal eſtate, 


for the maintenance of the children. She alſo made a codicil 
to her will. | 


The queſtion was, whether the plaintiff, a child born after the 
death of the teſtatrix, was entitled to a ſhare of her eſtate : all 


the other perſons were born before the making the will. 


The Maſter of the Rolls ſtated this caſe, and delivered his 


judgment to the following effect. 


I ſhall juſt take notice of a caſe before Lord Hardwiche, where 
the general rules are laid down, that is Elliſon v. Airey, 1 Ves. 
111. (which he went through)—ln Hales v. Hales, before 
Lord King, (cited in the argument of Elliſon v. Airey,) the will 
goes to children living at the death, becauſe it ſpeaks from that 
time, therefore from Elliſon and Airey, the rule is to confine the 
gift to perſons living at the death, unleſs the will ſpeaks other- 
wile. 


I will mention a caſe of Bartlet v. Holliſter, & before Sir 
Thomas Clarke, the 25th of May 1757, the words were much the 


{ame 


* Bart/ett v. Jlolliſter, or Bartlett v. Lynch, Rolls 26 May 1757, Viliam Adans, 


by will dated 1 April 1742, gave to Luke Ho!lifter, and the defendants Lynch and 
Others, 


* 


in Tur COURT or CHANCERY. 


ſame as in the preſent caſe. One child was born after the teſta- 
tor's death; and the queſtion was, whether that child ſhould 
take; and Sir Thomas Clarke, thought he ſhould. This is the 
caſe of a truſt; there is nothing to confine it to children born 
in the teſtator's life time, and the intereſt is a future one.— 
Bartlett v. Holliſter, is directly in point. It was inſiſted, by the 
counſel, that the property conſiſting of real and perſonal ellate, 
the perſonal eſtate ſhould be taken firſt, though laſt in the will: 
But the Court ſaid not. In Goodwin v. Goodwin, 3 Ath. 370. 
there was no deciſion. | In that caſe, Wild's caſe 6 Co. 16. b. 
was mentioned which was a deviſe to A. for life, and after his 
deceaſe, to his children; and it was held all his children ſhould 
take, © for the intent appears that all {hall not take immediately, 
but after the death of A. In Stanley v. Baker, Moore 220. 
Hitchcock poſſeſſed of a leaſe for years deviſed it to his two ſons, 
and for default of iſſue of his ſons, that the term ſhould remain 
to his daughters. The teſtator died and afterwards the ſon died. 
There were oe daughters born at the death of the teſtator, and 
one afterwards born. It was adjudged, all ſhould take, becauſe 
he had uſed the general words his daughters. Here 1s no direc- 
tion what 1s to become of the intereſt of the perſonal eſtate, but 
there is a direction to apply any part for maintenance. This is a 
ſtrong addition to Bartlett v. Holliſter, the perſonal eſtate is imme- 
diatelythe property of the children, though not immediately given 
to them ; if it were, a power to apply the intereſt would be un- 


Others, a freehold eſtate, upon truſt for his daughter Hannah for life, remainder to the heirs 
of her body; and for default of ſuch iſſue, then upon truſt, to ſell and equally divide and 
pay the money to and amongſt all the children of his ſiſters, the defendant Elizabeth, wife 


of William Bartlett, and the defendant Mary May then the wife and afterwards the 


widow of Jobn May, when they ſhould attain their reſpective ages of 21 years. The teſ- 
tator died April 1743 O. S. leaving Hannah his daughter and only child and heir at law, 
who entered and died in 1746, unmarried, and without ifſue ; Elizabeth the wife of 
William Bartlett, had at the teſtator's death, fix children plaintiffs in the cauſe; and Mary 


May, had at the teſtator's death, /eyer children alſo plaintiffs, Mary May had after the death 


of the teſtator, a child, Mary a defendant. The bill charged that Mary May, was not in M or 


ventre ſa mere at the death of the teſtator. She ſubmitted by her anſwer, that ſhe was en- 


titled to a ſhare with the plaintiffs, as born in the life-time of Hannah Adams, the daughter 
of the teſtator, and before the truſt for ſale took place. His Honor declared, that ſuch of 
the 14 children of the teſtator's two ſiſters as had attained 21, were each entitled to one 
14th part of the money, as there were 14 children of the teſtator's two ſiſters, at the death 
of Hannah the teſtator's daughter without iſſue ; and he directed their ſhares to be paid ac- 
cordingly, and the reſidue to be paid into the Bank, and ſuch of the 14 children as were 
under 21, were to be at liberty to apply when 21, for their ſeparate ſhares. 

I Note Sed Vid. 1 Vexey 227. Lord Hardwicke determined that the after born daughter 
took, 


neceſſary. 
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ConGREveE 
again! 
ConGrEve, 


Rolls, 18th 


June, 1781, 
A gift to 


truſtees to 
pay the pro- 
duce to 4, 
without li- 
miting the 
duration of 
the intereſt, 
an abſoluie 
gift of the 
principal, 


way there might be children to take, 


CASES ARrGUteD AND DETERMINED 


neceſſary. The children are to have the intereſt with the prin- 
cipal; except what is applied under the power. 


| Tac v. Ifaae, before Lord Camden, the 6th of December 1768, 
was a bèqueſt per verba de preſents, George Stevenſon, having a niece, 
and being informed ſhe had children, gave the reſidue to her 
children, to be paid into a bank or ſtock, and the interelt to 
defray the expence of their learning, the principal to be paid to 
the children at 20; if no child, the intereſt to be paid to her or 
her huſband for ſeven years, and then to be divided between 
the huſband and wife. His Lordſhip was of opinion, that the teſ- 
tator's meaning was, if there was no child at his death, and the 
had none for 7 years, then the money ſhould be divided. In chat 
The fact was there were 
children. As to Roberts * v. Hitman, I think it was right. 
There were no particular circumſtances in the caſe. In the pre- 
ſent caſe, I think the plaintiff entitled to a ſhare with che other 


| children. 


* Roberts v. Higman, 12 7:ly 1779.—Teſtator deviſed all his goods and chattels to 70% 


Cole and John Higman, to be ſold to pay his debts, and the overplus (if any) to be employ- 
ed for the beſt uſe of their children begotten, by the teſtator's davghtets OY Cole and 


Elizabeth Higman, equally to be divided between them. 


The daughters had children born before the will made, others after and before tefta- 
tor's death, and others after his deuch; and the queſtion' was Which ſhould take, the (Lan- 
cellor held, that the diviſion was to take place at the teſtator's death, and, therefore, that all 
the children born in the life- time of the teitatur took, but not thoſe born after his death. 


ELTON againſt SHEPHARD. 


MA Y TRUBSH AW gave, by will, to truſtces, 2,000 l. 

in truſt to pay the produce to her daughter Mary Elin, 
wife of Abraham Elton, eſq. mother of the plaintiff, for her own 
ſole and ſeparate uſe, independent of her huſband, and not ſub- 
ject to his debts or controll, her receipt alone to be a ſufficient 
diſcharge for the ſame; and did authoriſe, impower, and appoint, 
her ſaid daughter, to give and diſpoſe of the ſaid 2,000 /. as the 
ſhould by any will or writing under her hand, direct, and ap- 
point: And the teſtatrix gave the reſidue of her perſonal eſtate to 
the ſame truſtees, in truſt to pay the produce to Mary Elton, 
during her life, her receipt alone to be a ſufficient diſcharge; 
and alter her death in truſt, to pay the intereſt to the teſtatrix's 
grand-daughter 


4 


1 
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grand-danghter the plaintiff for life, and in caſe her ſaid grand- 1781. 
daughter ſhould die leaving any child or children at her deatd, 
ſhe authoriſed and impowered her ſaid grand-daughter, to give, : Erron 
| bequeath, and diſpoſe of ſuch reſidue, to ſuch child, or children, * D. 

in ſuch manner as ſhe ſhould think fit ; but, if her grand- 

daughter ſhould die without leaving any child or children at her 

death, ſhe gave the ſaid reſidue to the children of her brother, 

William Shephard one of the truſtees. 


The 2,000/ was ſet apart, and Mary the daughter died without 
having made any appointment. It was claimed by Mary the 
grand-daughter, as part of the perſonal eſtate of her mother, ei- 
ther as an abſolute gift to her, or as undiſpoſed of in the event 
which had happened, and therefore reſulting for the benefit of 
the mother, as next of kin of the teſtatrix. | 
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His Honor was of opinion that the firſt words in truſt, 70 pay 
the produce to Mary Elton for her ſeparate uſe, being unaccompa- 
nied by words limiting the duration of the truſt, gave her the 
abſolute intereſt, and that the ſubſequent words giving her the 
power of appointment, were merely an anxious expreſſion of the 
intention of the teſtatrix, that ſhe ſhould have an uncontrolla- 
able power of diſpoſing of the fund. 
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f Lincoln's 
LisLE againſs L18SLE. -a 
5 34 July, 
V ſettlement, made previous to the marriage of Charles Lifle '7*- 


and Ann his wife, certain ſtocks and ſecurities were agreed Apfoint- 
| ment (under 


to be transferred, and were afterwards actually transferred a power by 
WIII 18 revo 


to truſtees} in truſt, after the death of Charles Liſie and his cable by aſub- 
wife, for all their children, in ſuch manner as they, —_— 
or the ſurvivor ſhould, by writing, appoint. Charles Liſie died, weed, though 
having made no appointment; after his death, Mrs. Liſſe made her ork, nlp 
will, and thereby appointed the truſt, ſtocks, and fecurines, _—_—_— by 
among her children. Afterwards, upon the marriage of Suſannah : 
one of her daughters, ſhe by deed-poll appointed part of the 

truſt ſtock to that daughter, in full of her ſhare of the truſt- 

funds, unleſs either of her ſiſters ſhould die under age and un- 

married, appearing,by this expreſſion, to refer to the appointment 
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CASES Axc ur AnD DETERMINED 
ſhe had made by her will, though ſhe took no notice of that 


appointment, and the appointment by the deed-poll, gave a great- 
er ſhare to Suſannah than ſhe would have taken under the will. It 


was contended that the preſent appointment, being by writing, 


merely, without any mention of a power of revocation, and no 


power of revocation being contained in the will, it was irrevocable, 


Rolls, zd u- 


ty, 1781. 
The Court 


will not com- 
pel a truſtee 
to preſerve 
contingent 
remaindersto 


join in a re- 


covery, un- 


leſs to con- 


tinue the 
eſtateor under 
very par- 
ticular cir- 
cumſtances. 


and the ſubſequent appointment, conſequently void. On the other 
ſide it was- inſiſted, and the Chancellor was of opinion that the 


firſt appointment being by will, was made by an inſtrument 
in its nature revocable, and that the ſubſequent W 
was therefore good, and he decreed accordingly. 


BarRNARD againſt LARGE. 


HE plaintiffs in this cauſe, were Thomas Collier Barnard 
and his eldeſt ſon ; the defendants were Large, a truſtee in 
the will of Thomas Barnard and J. Wall, remainder-man in fee, 


under that will; the bill ſtated that Francis Barnard, by his will, 


deviſed freehold, and copyhold eſtates to the plaintiff, Thomas 
Collier Barnard, for 99 years, if he ſhould ſo long live, with re- 


mainder to the defendant Large and his heirs, during the life of 
Thomas Collier Barnard, in truſt to preſerve contingent remain- 


ders, with remainder to the firſt and other ſons of Zhomas Collier 
Barnard in tail-male; with remainder to J. Wall in fee; that 


Thomas Collier Barnard had iſſue only one ſon, the . | 


who was tenant in tail under the will, and had attained 21, that 
the plaintiffs were defirous of ſuffering a recovery, and limiting 
the eſtate ſo as to preſerve the contingent remainders to the ſe- 
cond and other ſons of Thomas Collier Barnard, but the defen- 


dant Large having refuſed to concur in making a tenant to the 


precipe, a recovery, could. not be be ſuffered ; and the bill there- 


fore prayed that the truſtee the defendant Large might be de- 


creed to join in making a tenant to the præcipe for the purpoſe 
of ſuffering a recovery; the plaintifts ſubmitting to declare the 
uſes of the recovery to the ſecond and other ſons of Thomas Collier 
Barnard, by way of contingent remainders, as limited by the 
will, and to a limitation of an eſtate to truſtees for the purpoſe 
of ſupporting and preſerving thoſe contingent remainders. 

3 His 
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in:THE COURT or CHANCERY, 


His Honor, having taken time to confider the caſe, now de- 


livered his opinion; he obſerved that the objects of the will were 


the firſt taker, Thomas Collier Barnard, his firſt and other ſons, and 
their iſſue male, and the remainder-man in fee, and that the 
caſe ſhould rely upon the will. He then proceeded to the fol- 
lowing effect: By the order of law, a recovery cannot be 
ſuffered by the tenant for 99 years, and the tenant in tail, with- 
out the. concurrence of the truſtee ; the truſtee refuſes to concur, 
and the bill is brought to compel him. The ſole queſtion, 
therefore is, whether this is a caſe in which the Court ought to 
compel the truſtee to concur ; for this purpoſe it is neceſſary to 
conſider the nature of the truſt : All the perſons claiming under 
the will, take as volunteers, and are all objects of the truſtees 
bounty, the laſt remainder-man, as well asthe firſt taker. Truſtees 
to preſerve contingent remainders, are here appointed for two 
purpoſes : firſt, to preſerve the eſtate againſt the father's power 
to deſtroy it; and ſecondly, to prevent the injury of any improper 
influence of the father over the fon, to induce him to Join in 
deſtroying the entail created, in caſes where he ought not to join: 
there is, therefore, neceſſarily a diſcretion in the truſtees, a diſ- 
cretion which if they uſe improperly, the Court will puniſh them; 
and if they refuſe to exerciſe their diſcretionary power upon a 
reaſonable occaſion, the Court will compel them to do it. In fo 
doing, tke Court takes upon atſelf the exerciſe of that diſcretion, 
which ought to be exerciſed by the truſtees ; but the Court has a 
diſcretion in what caſes it will do this. Thare is a diſcretion be- 
tween puniſhing truſtees, for joining in the deſtruction of con- 
tingent remainders, and compelling them to join; the Court pro- 
ceeds according to the nature of the diſcretion given to the truſ- 
tees, treating 1t as an honorary truſt ; 1t will be proper therefore 
to ſee by what rules the diſcretion of the truſtee is directed, in 


what caſes he has been conſidered as warranted in joining, and 


in what not. The rules ſeem ſufficiently eſtabliſhed, the truſtee, 
though pi5fferly appointed only to preſerve contingent limitati- 


ons, is in effect a truſtee, for all veſted as well as contingent re- 
mainders, and has been ſo conſidered; but with reſpect to veſted 


remainders, if they have been to remote relations upon ſettle- 
ments where the perſons to whom they were limited were not the 
immediate objeas of the parties, or where they ſtand in oppoſi- 
tion to the firſt tenant in tail, deſiring a reafonable benefit con- 
ſiſtent with the intentions of the creators of the limitations, their 
pretenſions have not 2 much conſidered: Here all take as vo- 


lunteers, 


335 
1781. 


Gs 


BaRNARD 
againſ! 


LARGE. 


CASES ArcueD AND DETERMINED 


lanteers, and all are equally to be conſidered. The firſt caſe 
which has occurred, is in 1693, 2 Vern. 303. This ſeems to 
have been a caſe of neceſſity, the eſlate was originally an equity 
of redemption merely, the mortgage could only be paid off by 

ſale, it was therefore neceſſary to fell, or all would be loſt. The 
next caſe is Pye v. Gorges, Prec. in Chan. 384. 1 Wms. 128, 2 
Salk. 680. in which the joining of truſtees to deſtroy contingent 
remainders was conſidered as a breach of truſt. The next is the 
caſe of Tipping v. Pigot, 1 Eq. C. Abr. 385. in which the Court 
refuſed to relieve againſt the act of truſtees, in favour of a per- 
ſon who was not within the conſideration of the ſettlements. In 
the caſe of Ee v. Oſborne, 2 Vern. 754. 1 W. 387. Michaclmas 
1717, the Court approved the conduct of truſtees, joining with the 
firſt ſon tenant in tail, to deſtroy contingent remainders. And 
in the caſe of Frevin v. Charlton, Ig. Ca. Ab. 386, the truſtees 
were directed to join, but this was in contemplation of a mar- 
riage, and to remedy a blunder in the ſettlement, by which 
the term for ſecuring daughters portions was limited, ſubſe- 
quent to the eſtates tail to the ſons. The next caſe was in- 
nington v. Foley, 1 W. 536, in which the Court for the purpoſe 
of a new ſettlement, and in contemplation of a marriage, de- 
creed the ti u tees to join; but in Townſend v. Lawton, before Lord 
King, in 1726. 2 W. 379. Sel. Ca. in Ch. 71. (3 Wwms. 279.) The 
Court refuſed to interfere. The laſt caſe which has been men- 
tioned, is Woodhouſe v. Hoſkins, 3 Atkyns 22. in this caſe, Lord 
Hardtwicke refuſed to compel the truſtee to join; not thinking it 
a caſe in which the truſtee ought to be compelled, and he re- 
marked that the caſe of Winnington v. Foley, was to make a mar- 
riage ſettlement, and ſo to continue, in effect, the uſes of the old 
ſettlement, and after the uſes of the new ſettlement were ſerved, 
the eſtate was limited to the old uſes. From this view of 
the caſes determined, the reaſon of them ſeems to be, 
that when the eldeſt ſon tenant in tail is of age, and about to 
marry, and thus continue inſtead of deſtroying the purpoſes of 
the ſettlement; and in ſome caſes, where there has been parti- 
cular diſtreſs, under particular circumſtances which ought to 
have induced the truſtees to act, there the Court has interfered ; 

but where no ſuch circumſtances have occurred, the Court has 
refuſed to interfere. In the preſent caſe, I am called upon to 
diſturb the teſtator's diſpoſition: and for what reaſon ? merely to 
diſturb it. No other object is offered, why then diſturb the 
teſtator's will ? let the law take place, diſmiſs the bill with colts. 
\ DEvisME 


In THE COURT or CHANCERY, 


DevisME againſt MELLoO. 


Between WILLIAu Deviems and James Devisme, 


Eſqrs. and FIZ ABETH DRVIsMuE, an Infant, by her 
next Friend, - — — Plaintiffs. 


ARNOLD Maro, ſurviving Executor of STR HEN Da- 
 VISME deceaſed, Jacos Biaquitre, ANDREW Dx- 
VISME and ELIZABETH DRVISuRn, Executrix of Wil- 
LI AM DRVISME deceaſed, and Adminiſtratrix of So- 
PHIAa DRvIsMuR deceaſed, — Defendants, 


ATE PAEN DEVISME, of Canton in China, made his 
will, 12th December 1763, and appointed his brother Lewis 
Deviſme and the defendant Mello executors. He made a co- 
dicil, 2oth March 1770, taking notice of his will, and that he had 
thereby diſpoſed of moſt part of his effects, and that he had ſince 
ancreaſed his fortune, and by the codicil he gave as follows viz. 
I give and bequeath a further ſum of 5,000 /. ſterling, to pur- 
chaſe ſtock, and the intereſt to be paid to my mother Marianne 
Deviſme ; at her death the intereſt to be paid to my brother Mil- 
liam Deviſme ; and at his demiſe to my god-/on Stephen; at his de- 
ceaſe, if before he is of age, to be divided among his brothers equally :” 
And another bequeſt is contained in the codicil as follows, © To 
my brother Lewis Deviſme 4,000 l. to buy ſtock, to enjoy the in- 
come during life, and in caſe he does not marry and leave chil- 
dren, to revert to my brother William's children in equal parts :” 
And he gave the reſidue of his whole eſtate, real, and perſonal, 
to his brother William Deviſine, and appointed him ſole reſiduary 
legatee of his codicil.— Stephen Deviſine the teſtator died, 2 No- 
vember 1770. Lewis Deviſme renounced probate of the will and 
codicil, William Deviſme and Arnold Mello proved. Stephen De- 
vi/me,the god-ſon of the teſtator, died an infant of 4 years of age, 
26th February 1770, inthe life-time of his father William Deviſme, 
and of the teſtator, and before the date of the codicil, having 
at the time of his death two brothers, the plaintiffs William and 
James, who were his only brothers at the time the teſtator made 
his codicil, and at the time of the teſtator's death. The plain- 
Vol. I. 70 tiffs 


S. D. gave 
5000 /, to 
purchaſe 
ſtock, the in- 
tereſt to M. 


for life; then 
to V. for 


life; at his 
deceaſe to 
teſtator's 
god- ſon S. 
and at his 
death, to be 
divided a- 
mong his bro- 
thers equally: 
S. was dead 
at the time 
of cke will 
made, a ſon 
of W. 
born after 
teſtator's 
death, Who 
would have 
been a bro- 
ther of S. had 
he lived, ſhall 
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in the 5000 J. 
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tiffs William, and Fames, and Elizabeth, and Sophia Deviſme, who 
died 4th January 1774, were the only children of Milliam De- 
viſme teſtator's brother, living at the time the teſtator made his 
codicil, and at his deceaſe ; Lewis Devifme brother of the teſtator, 
died 4th September 1776, unmarried and without iſſue; at his 
death, William had no children except the plaintifts. Marianne 
the mother died 16th February 1779. William Deviſme, the 
father of the plaintiffs, died 16th February 1781, leaving 
the plaintiffs and the defendant Andrew Deviſme who was born 
21ſt October 1778, after the death of teſtator Stephen Devi/me, and 
after the death of Leuis Deviſme; the family pedigree therefore, 
ſtood thus. 


MARIANNE Deviemsy 


died 16th February, | 1779. 


— — r 


Fa | — 


STEPHEN Lewis WILLIAM 
Teſtator died 4th September died 16th January 
died 2d Nowember 1776, 1781. 
2 8 "IN —— 
WILLIAM JAuEs EiizA rA Sor uA STEPHEN As DRETW 
Plaintiif Plaintiff Plaintiff died God- ſon Defendant 
| 4th January 1774. died born 21 Oc, 


26th Feb. 1770. 1778. 


The family had ſet apart che two ſums of 5,000 J. and 4,000 /. 


and applied them in the purchaſe of ſtock, and the produce of 
the firſt being , 500 J. 3 per cent. annuities, ſtood in the names of 
Mello and Blaqguiere, and the ſecond being 4400 7 3 per « cent. an- 


nuities, in the name of Mello only. 


The bill prayed, that the rights and intereſt of plaintiffs, in 
the 5, 500 l. and 4, 400 J. annuities, purchaſed with the 5, ooo J. 


and 4, ooo J. might be aſcertained, that the ſhares of the plain- 


tiffs William and Fames, who had attained 21, might be transfer- 
red and paid to them, and the ſhare of the plaintiff Elizabeth ſe- 
cured for her benefit. 


At the hearing of the cauſe, it was contended, for the plaintiffs, 
that they alone were entitled to the whole of both funds; that 
Andreu Deviſme being born after the death of Szephen the god- 
ſon, and of the teſtator, could not take any part of the 5,000 /. 

by the deſcription of a brother of Stephen ; and that being born 


after the death of Lewis Deviſme, as well as after the death of the 
teſiator, he could take nothing in the 4,000 J. That Sophia, hav- 
ing died in the life-time of Levis, could take nothing in the 
4,000 L and as Srephen the en died in the life-tume of the 

| teſlator, 
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in THE COURT or CHANCERY. 


teſtator, no intereſt in that ſum paſſed to him; nor was the ſhare 
which he would have been entitled to, if living, to be confidered 
as lapſed, and falling into the general reſidue. 


On behalf of the defendant Andrew Dewviſme, it was contended 
that he was entitled to a ſhare of the 5,000 l. having been born 
before the fund was diſtributable. It was infiſted, that, in this 
caſe, the diſpoſition of the 5,000 J. in caſe of the death of Stephen 
the god-ſon, though in words to the brothers of Stephen, yet was 
to be conſidered as a diſpoſition in favour of ſons of William De- 
vine, the brother of the teſtator ; and that, in that character, the 
teſtator meant a bounty to the plaintiffs William and James; and 
that, therefore, though Andrew was never, ſtrictly ſpeaking, a 
brother of Stephen, he might nevertheleſs take under that deſigna- 
tion. That the word brothers, as well as the words children and 

ſons, was general, and would extend to all brothers, unleſs it ap- 
peared the intent of the teſtator was to uſe it in a limited 
ſenſe. That it had been the aim of courts of juſtice to limit 
ſuch general words, for the ſake of convenience; but their guide, 
in all cafes, had been the intention of the teſtator, where that in- 


tention was conſiſtent with the rules of law. Where a gift was 


immediately to take effect, in all its conſequences, at the death of the 
teſtator, there the perſons who anſwered ſuch general deſcription 
at the time of the teſtator's deceaſe, were alone to take, becauſe 
that muſt be the intention of the teſtator; but where a gift was 


not immediate, there it was not ſo evident that the teſtator meant 


to controll the extended meaning of general words ; and they 
might have their operation at a time ſubſequent to T% death. IF, 
therefore, the thing given was ſubje& to circumſtances which 


prevented an immediate diſtribution, as a prior intereſt, a power. 


of appointment, or a contingency, general words uſed in the 
gift might have their full latitude till the gift actually took effect 
by diviſion of the money, provided the intention of the teſtator 


did not appear to the contrary ; and they might operate to delay 
the divifion, if the intention of the teſtator to continue this ex- 


tended meaning to a more diſtant period, was declared, and that 
intention was conſiſtent with the rules of law. In ſupport of the 
firſt, that the word brothers of Stephen were to be conſtrued as 
deſcribing ſons of William, it was urged that the words were 
uſed merely as words of relation to Stephen, whole name was the 
antecedent ; but that it was obvious, from the terms of the be- 
queſt, that the object of the teſtator's bounty in the whole be- 
queſt 
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queſt were William, to whom the property was given for life, 
and his ſons, that there was a clear intention to prefer Stephen, 
as the god ſon of the teſtator, to the other ſons of William; but, 
in caſe Stephen could not take, there was no intention of further 
preference of any ſon of William: That, from the ſtate of Mil- 
liam's family, the teſtator muſt have had in contemplation the 
probability of the birth of other ſons; and that conſequently 
Stephen might have other brothers beſides thoſe in being, and 
that it could not have been his intention that the death of Ste- 


pben, ſooner or later, if he could not take the benefit, ſhould 


have any operation on the extent of the proviſion intended for 
other ſons of William. To ſhew the ground for the reſt of the 
argument, ſeveral caſes were cited. 


In ſupport of the aſſertion that general words, in a be- 
queſt, were to be conſtrued as uſed in their moſt extended ſenſe, 
unleſs the intention of the teſtator appeared to the contrary, or 
the rules of law and the neceſſity of preventing a ſuſpenſion of 
rights obliged the court to decide againſt the teſtator's intention, 
the caſes of Bartlet v. Lynch, at the Rolls, 26 May, 1757, (ſtated 
ante, p. 530 note), and Congreve v. Congreve, (ante p. 530) Roberts 
V. Higman, (ante p. 5 31. n.] Baldwin v. Karver, (ſince reported by 


Mr. Cooper,) after-born children were let in to take, were cited 


from manuſcript notes. From the printed books ſeveral caſes were 
alſo mentioned, to ſhew that general words might have their 


full operation delayed until the time when the fund was to be 


diſtributed. Thus in Harding v. Glyn 1 Ath. 469. where the 
teſtator gave his perſonal eſtate to his wife, deſiring her, at her 
death, to diſpoſe of the ſame among his neareſt relations, and 


ſhe made no appointment ; it was determined that the property 
veſted in ſuch relations of the teſtator as were his next of kin of 


the death of his wife, when the diſtribution was to take place. 
So .in Lord Teynham v. Webb. 2 Vezey, 198. the character of 
younger ſon was neceſſary to continue till the time of payment. 
Upon the ſame principle the caſe of the Duke of Marlborough v. 
Lord Godolphin, 2 Vezey, 61. was determined, where Lord Sunder- 
land gave 30,000 l. to his wife for her life, and after her death to 
be diſtributed among ſuch of his children, and in ſuch propor- 
tions as the ſhould, by deed or will, appoint. She, by oill, ap- 
pointed, and two of the appointees died in her life-time. It was 
determined that appointment to them could not take effect. In 
the caſe of Coleman v. Seymour, I Vexey, 209. it was determined 

4 25 that 
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that a younger child, become an elder after the death of the 
teſtator, ſhould take, upon a gift to younger children; but, there, 
the gift was immediate; and Lord Hardwicke obſerved, that 
the conſtruction might have been different if the money had 
been given to the mother for her life. And in Holey v. Cha- 
loner, 2 Vezey, 83. the gift being immediately to be paid to the 
children at 21, the Maſter of the Rolls held a child born after 
the death of the teſtator, ſhould not take; but in Graves v. 
Boyle, 1 Ath, 509. where a life intereſt in the property was firſt 


given, it was determined that children born after the death of” 


the teſtator, during the continuance of the life intereſt, ſhould 
take under general words. In Maddiſon v. Andrew, 1 Vezey, 5 7. 
where the teſtator gave 300 l. to the children of his fiſter Sarah, 
to be equally divided, ſhare and ſhare alike, at their ages of 21, 
or marriage, and failing the ſhare of any, to the ſurvivor ; and 
failing her, ſhares of all to another ſiſter, Grace ; Sarah, having 
only one child at the time of the will, and the teſtator having 
given it to children, with benefit of ſurvivorſhip, and given it 
over to another family, upon an event which he muſt have in- 
tended to be the failure of all the children of Sarah, Lord 
Hardwicke thought this bequeſt, though immediate, muſt be con- 
ſtrued to be for the benefit of all the children Sarab might have. 


On behalf of the defendant Elixabelb Deviſme, as adminiſtra- 
trix of her daughter Sophia, it was contended, that Sophia took a 
tranſmiſſible intereſt in the 4,000 J. under the words © to revert 
to my brother William's children in equal parts,” 
living at the death of the teſtator, died before Letois Deviſine, the 
tenant for life; for though the bequeſt was ſubject to a contin- 
gency, that contingency did not affect the capacity of Sophia to 
take at the death of the teſtator, if the contingency had then 
happened, and therefore according to Ning v. Withers, Caſes temp. 
Talb. 117. and ſeveral other caſes, her intereſt, though contin- 
gent, was tranſmiſſible to her repreſentative. 


Lord Chancellor was of opinion, that he was obliged to ſay 
the words in the bequeit of 5,000 J. to brothers of Shen, were 
not confined to thoſe who were his brothers at the tune of mak- 
ing the codicil: that the teitator muſt have had in contemplation 
other ſons coming into being ; that the intention of the teſtator 
appeared to be to make an aggregate deſcription of a part of the 
family of William, by the name of brothers of Szepher, as if he 
Vol. I. 7D had 
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had uſed the words male children of William, that he made uſe 


of the word brothers merely by relation to the antecedent, the 
name of Stephen uſed in the former part of the bequeſt, and that 
he could not otherwiſe have deſcribed the ſons of William but by 
a circumlocution; he therefore declared that Andrew, being 
born before the time of diſtribution of the rund, was entitled to 
a ſhare of the 5,000). He was alio of opinion, that the repre- 
ſentative of Sophia was entitled to a ihare of the 4,000 J.“ 


Note, v. pt. Gilmore v. Severn, — and Finer v. Francis, vol. 2. p. 658. 


In the caſe of Singleton v. Singleton, Gilbert and others, 24th February 1784. Eliza. 
Seth Palmer, by will 11th June 1757, gave her real eſtates to truſtees for 500 years, upon 
truſt, for raiſing 200 /. for better ſecuring her debts and other purpoſes ; with remainder to 
truſtees for 1000 years, in truſt to repay the 200 J. and raiſe annuities, and ſubject to the 
terms, ſhe gave the eſtate to all and every the child and children of her brother T homas Gilbert, 
and the heirs of the body and bodies of ſuch child or children, as tenants in common, if 
more than one, in equal proportions; and in caſe of failure of iſſue of the bodies of ſuch 
child or children, whoſe iſſue ſhould ſo fail, to every the remaining child or chil.iren, of the 
ſaid Thomas Gilbert, and to the heirs of the body and bodies of all and every ſuch chi:d 
and children if more than one, to take as tenants in common; and zf* there ſhould be a faie 
lure of Nu of all fur children, or if there ſhould be but one ſuch child, then to 
ſuch remaining or only child; in default of ſuch iſiue, to her brother the iaid T bomas Gel- 
bert for life, with remainders over: And ſhe directed the remainder of her perſonal eftate 
to be placed atinterefl, and ſubject to.annuities, and ſhe gave, it to all and every the child 
and children of her brother Tema, Gilbert who ſhould live to attain 21, fuch childldren, if 
more than one, to take equally, if only one, then ſuch only child, and if there ſhould be no 
ſuch children, or none who ſhould attain 21, then ſhe deſired her perſ-nal eſtate and the 
reſidue of the rents and profits of her real eſtate to be diſtributed amongſt her next of kin. 
Thomas Gi:bert had two children, Richard and Elizabeth, born before the death of the 
-teſtatrix ; and three children Saſaunab, T homas, and Edxcard, born after the death.—The 
bill was brought by the plaintiff, the daughter of Saſannab who died before 21, claiming 
the benefit cf her mother's ſuppoſed ſhere of the real eſtate of the teſtatrix, as claiming 
the ſhare us heir of the body of her mother. 


Lord Chancellor was of opinion, that there was no point of time in this caſe to which the 
words, all and every the <<; id and children of Thomas Gilbert could be confined, except the 
death of the teſtatrix, and therefore determ'ned that the plaintiff 's mother Suſannah, who 
was born after the death of the teitatrix, could have no ſhere. 


35 v. Allen, Rolls, 14 February 1787, George Lee, by will dated oth Ogeber 1762, 
be queathed to his wife Mary Lee, the reſid ue of his real and perſonal eſtate /or life; and aß ler 
her acath he gave the ſame to the children of Mr. John Aton and his wife Jane, to be 
equally divided amongſt them the ſaid Zane 4;tor's children, and not any children of any 
other marriage, by either party.— Phe teſtator died 15th December 1762, without iſſue, — 
Mary Lee, his widow died, 11th April 1763, —Art the death of the teſtator and his widow, 
John Ayton, Suſannah & ton, and Mary Ayten, (ſince dead) were the only children of John 
and Jane Alen then born; but they had afterwards three other children, Hannah, Jane, 
and Elzabeth, all bora after the death of Mary Lee the wife. 


His Honor, (Sir Z/oz4 Kenyon,) declared that the intereſt in the reſidue of the teſlator's 
perſonal eſtate veſted abſolutely in the three children of John and Jane Ayton, who came 
into % during the life of Mary Lee, and that thoſe born after were not entitled to a ſhare. 


The 


EE 


IN THE COURT O CHANCERY. 


The Hon. HRNRYNEVILILE, Jonn ROBINSON, and 
HENRY SHELLEY, Efqrs. - Plaintiffs. 
Jonn WILEINSON, — - Defendant. 


THE plaintiffs filed their bill and the following caſe ap- 
1 peared on the defendant's anſwer. 


In Fune 1777, the plaintiff Neville, who was the ſon and heir 
apparent of Lord Abergaveny, became acquainted with the de- 
fendant, who was an attorney, and they had ſeveral tranſactions 


together, the principal object of which was the raiſing money to 
ſupply Mr. Neville's neceſſities. 


In June 1781, Mr. Neville having paid his addreſſes to marry 
the daughter of the plaintiff Robinſon, the detendant was requeſt- 
ed by Mr. Neville, to make up a ſtate of his affairs to lay before 
Mr. Robinſon, which the defendant did to the amount of 26, oool. 
including demands of the defendant on Mr. Neville, to a conſi- 
derable amount ; and meetings were had to ſettle this ſtate of 
debts between Neville and the defendant, and Butcher another 
perſon employed by Neville, and who had a confiderable demand 
on Neville ; and, in the courſe of their converſations, it appeared 
that the demands of Butcher were ſtated below their rcal amount, 
and that there were debts not included in the amount; but 
Neville repreſented to the defendant and Butcher, that he had 
aſſured Robinſon, that his debts, in the whole, did not exceed 
18, oo. and that he was very ſure, if Rebinſon knew that his debts 
were 10 enormous, he would hefitate conſenting to the marriage; 
although he was ſure, after the marriage had taken place, that 
he would pay the full amount of N:w:i/l's debts, that he had 
obtained the conſent of the lady and her friends, and of his 
friends; that he ſhould be unhappy and ruined unleſs the mar- 
riage took effect, and that he ſaw no other mode of effecting it, 
but by perſuading the defendant to forego making a claim of 
his whole debt, due to him from the plaintiff Neville, and by 
perſuading Butcher to torego claiming a part of his demand. 
The defendant was prevailed upon by the 1ntreaties of NevZ//e, to 

conceal his debt from Mr. Robinſon, and to omit the fame in the 
amount of the debts of Neville, to be made out and delivered to 
Mr. Robinſon ; having received from Neville aſſurances that the 
debt duz2 to the defendant ſhould be paid or conſiderably re- 
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duced out of the income which his father Lord Abergaveny, 
and Mr. Robinſon had agreed to allow him; and that Robinſon had 
agreed to give Neville 50,0001. with his daughter, and to make 
his annual income 5,000/. a year. An account was delivered, 
by the defendant, to Neville, of money received and paid by 
the defendant, in ſome annuity tranſactions which was examin- 
ed by Mr. Atkinſon, as a friend of Mr. Robinſon, but not finally 
ſettled ; and particularly the defendant told Atkinſon, that he had 
a conſiderable demand 6n Neville, for buſineſs done in his pro- 
feſhon, and for money expended in his bufineſs; he was then 
aſked by Atkinſon, if he had any other demands on Neville, and 
ſaid he had not, in purſuance of his promiſe to Neville to conceal 
his demand from Robinſon. 


On the 4th of October 1 78 1, Mr. Neville was married to Miſs 
Robinſon, and the fact was, (though the anſwer denied any 
knowledge of it,) that, by indenture 29 September, 1781, pre- 
vious to the marriage it was declared that a ſum of 18,000/. paid 
into the hands of a danket, in the name of the plaintiffs Robinſon 
and Shelley, and mentioned in the ſettlement on the marriage 
of Mr. Neville, and Miſs Robinſon, ſhould be applied to redeem 
the annuities, and pay the debts granted and contracted by Mr. 
Nevillz previous to his marriage, and that, if there ſhould be a 
ſurplus, it ſhould be paid to truſtees in the ſettlement. After 
the marriage the 18,000 /. was applied in diſcharging demands 
on Mr. Neville, together with a further ſum advanced by Mr. 
Atkinſon for that purpoſe, and the defendant was employed to 
pay ſeveral of thoſe demands conſiſting of tradeſmens' bills, he 
alſo paid to a perſon who lived with Mr. Neville, before his mar- 
riage 4177. which was re-paid by Mr. 4ttinſon, and the defen- 
dant on this occaiton refuſing to give a receipt in full of all de- 
mands, was aſked by Aulinſon, if he had any other demands, 


and he {aid he had not. 


After theſe tranſactions the defendant claimed of Neville, a 
debt to the amount of 4,758 J. 165. 6d. excluſive of intereſt, 
and alſo excluſive of his demand for his fees and diſburſements 
in buſineſs, and it appeared that he had a bond from Neville, for 
1,000/. in part ſecurity for his demands; part of this demand was 
for money advanced ſubſequent to the marriage. The bill prayed 
a general account offering to pay what, if any thing, ſhould ap- 
pear jullly due, that the bond might be delivered up, and an 

2” injunction, 
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injunction; and it appeared to found a claim to this relief, on 
ſuggeſtions that the demand of the drfendant was not in its 
origin juſt, rather than upon the ground of fraud, in the con- 
cealment, by the defendant, of his demand on the plaintiff 
Neville. 


Upon the anſwer, a motion was made by Mr. Attorney General, 
(Kenyon, ) for an injunction, and he founded his motion on the 
ground of fraud, he principally relied on a caſe of Turton 
and Benſon, 1 P. Wrms. 496. and Redman v. Redman, 1 Vern. 


348. 


Mr. Scott, on the other ſide, contended that this caſe differing 
from any former caſe, he conſidered, and it was admitted, 
that the defendant's demands in the way of buſineſs and for mo- 
ney advanced fince the marriage, were indiſputable; and that 
the only doubt was, as to the debt due to the defendant before 
the marriage, which it was alledged had been fraudulently con- 


cealed from Mr. Robinſon, to induce him to conſent to the mar- 


riage. With reſpect to this demand, he endeavoured to diſtin- 
guiſh the caſe of the defendant from any caſe apparently ſimilar 
which had been before the Court; inſiſting, that theſe caſes had 
either been where the conſideration of the original contract was 
bad, as marriage-brokage bonds ; or they had been where a pa- 
rent had bargained for his child, upon an article in which he 
had been deceived ; but, in this caſe, the original contract was 
good, as the fairneſs of the defendant's demand was not diſputed, 
and it did not appear that Mr. Robinſon had been deceived in an 
article, upon which he had bargained in behalf of his daughter, 
as it did not appear that Mr. Robinſon had made the amount of 
the debts of Neville a poſitive condition in the treaty for the mar- 
riage. 


In order to found the injury, it ought to appear from the an- 
ſwer. 2 


1ſt. That in point of fat, Mr. Robinſon did make it a term 
agreement that Mr. Newlle's ee only to 18,000/. 


21. That the defendant knew that he ſo did. 
Vox. I. 7E | 3d. That 
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zd. That knowing this, the defendant had conveyed to Robin 
/on a miſrepreſentation, under the influence of which Robinſon 
had actually agreed. 


Lord Chancellor had at firſt conſiderable doubts; but after look- 
ing into the caſes with conſiderable attention, he delivered his 
opinion to the following effect: 


He obſerved, that Mr. Scott had attempted to diſtinguiſh this 
caſe from any of the former caſes apparently ſimilar, upon this 
ground, that in all thoſe caſes the parent had ſtated an article 
in which he had been deceived, and had bargained upon that 
article; here the defendant confeſſed a confederacy to cheat 
Robinſon, that Neville had told him, that he had repreſented his 


. debts to Robinſon as not exceeding 18, 00. and that he was 


ſure that, if Robinſon knew the amount of his debts, he would 
heſitate conſenting to the marriage; but nor conſlat that 
Robinſon had ever inſiſted that 18,000/. ſhould be the extent 
of the debts of Neville. His lord{hip ſaid, he could not make 
the diſtinction; he would not lay it down as a rule that fraud, in 
caſes of this nature, muſt be upon an article expreſsly contracted 
for. If any man, upon a treaty for any contract, will make a 
falſe repreſentation*, by means of which he puts the perſon bar- 
gaining under a miſtake upon the terms of bargain, it is a 
fraud; it miſleads the parties contracting, on the ſubject of the 
contract. It has been ſaid here is no evidence of actual fraud 
on Robinſon, but only an admiſſion of a combination to defraud 
him. A court of juſtice would make itſelf ridiculous, if it per- 
matted ſuch a diſtinction: miſrepreſentation of circumſtances is 
admitted, and there is poſitively a deception. His Lordſhip 
then adverted to the caſe of Gale v. Lindo, 1 Vern. 475, and ob- 
ſerved, that there upon a treaty for a marriage, the woman not 
having ſo great a portion as the man inſiſted upon, prevailed 


upon her brother to let her have 160. to make up her portion, 


and gave him a bond for repayment of it: The marriage was 
had ; and the huſband, who knew nothing of the bond, died 
without iſſue: The wife ſurvived, and after her death, and the 
death of the brother, the defendant, his executor, put the bond 
in ſuit againſt the plaintiff, her executor : the bond was there ſet 
aſide in her favour ; a bond given by herſelf, and ſued againit 


herſelf, that is againſt her repreſentative. A quere 1s put by the 


* Lee Pearſon v. Morgan, poſt. vol. 2, p. 388. 
reporter, 
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reporter, if the condition of the bond had been, that in caſe the 
woman ſurvived her huſband, that ſhe ſhould pay it, whether 
{he could have been relieved : His Lordſhip thought this would 
have made no difference: The principle, he obſerved, on which 
all thoſe caſes had been decided, was, that faith in ſuch con- 
tracts was ſo eſſential to the happineſs both of the parents and 
children, that whoever treats fraudulently on ſuch an occaſion, 
ſhall, not only not gain, but even loſe by it: He then obſerved up- 
on the caſes in which it had been determine2, that upon a crimi- 
nal act, a perſon who was particeps criminis, could not be relieved 
in a court of juſtice ; and particularly the caſe of Tomkins v. Bar- 
nett, 1 Salk. 22, and Skinner 411, which was an action of ndec- 
bitatus afſumpjit, by a perſon who had paid money on an uſurious 
contract, againſt the perſon who had received it. This, he ob- 
ſerved, remains in the books, and is cited; but has been departed 
from in point of principle and application: and to ſhew this, he 
mentioned the caſe of 2///ley v. Reynolds, Strange, 915, which 
was an action againſt a pawnbroker for taking more than legal 
intereſt, and Mo/es v. Macferlan, before Lord Mansfield, 2 Bur- 
row, 1005, and Wilkinſon v. Kitchen, Lord Raymond, 89, which 
was an action of indebitatus afſumpjit for 70 l. given by the plain- 
tiff, who was committed on two indictments for clipping, &c. 
to the defendant, a Newgate ſolicitor, to procure his diicharge, 
and for the defendant's pains: Not being proſecuted, he brought 
his action for the whole 70. and, upon the trial, the queſtion 
was whether money given to a man to be expended in an ill 
ule, might be recovered by the giver, who was particeps crimi- 
nic; and it appearing that the money had been diſpoſed of in 
bribes, a verdict was given for the plaintiff: and Sir B. Shower 
cited a caſe where a bribe was given to a cuſtom-houſe officer, 
for exempting goods from payment of cuſtom, which being diſ- 
covered, and the goods ſeized, the party recovered his money in 
indebitatus aſſumpſit. This, however, appears to be againſt the 
aſſertion of Lord Hale, at the cloſe of the caſe of Tomains v. Bar- 
nett, Skinner, 412. His Lordihip's founding himſelf on the caſe, 
he had mentioned, declared his opinion, that, in all caſes where 
money was paid for an unlawful purpoſe, the party, though 
particeps criminis, might recover at law ; and that the reaſon was, 
that if courts of juſtice mean to prevent the perpetration of 
crimes, it mult be not by allowing a man who has got voſſeſſion 
to remain in poſſeſſion, but by putting the parties back to the 
{tate 
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ſtate in which they were before. And he conſidered the rule as 
now clear; and mentioned a caſe of Bromley v. Smith, before 
Lord Mansfield, 1700, where a bribe was given to a creditor of 
a bankrupt, to induce him to ſign a certificate: he alſo men- 
tioned, upon the point before him, a caſe of Monigfiore, in 1762, 
from Mr. F:/:2cr's notes, in the hands of Mr. Attorney General 
(Kenyon) where, in order to procure a marriage, a brother of the 
intended huſband repreſented, that he was indebted to the in- 
tended huſband, on a partnerſhip account, and gave a note for 
1730 l. to be ſhewn to the parents of the wife, to induce them 
to enter into the contract ; and the brother gave a bond of in- 
demnity : no part of the money was ſettled on the marriage, 
and the note was their inducement to the marriage : There were 
afterwards many diſputes between the brothers, and at length 
they referred their diſpute to arbitration : The arbitrators thought 
that the note was given upon no conſideration, and diſallowed it 
in their account: The court reverſed the award, on that ſingle 
ground, becauſe where one brother had given to the other the 
note for 1,730 /. to enable him to make a contract of marriage, 
he could not revoke it; it amounted to a contract to perform 
what he had done. His Lordſhip was, upon theſe grounds, clear 
that Mr. Neville himſelf was entitled to relief: he had doubted 
before, on what had been ſaid by Lord Macclesficld, that the fa- 
ther of a child, in ſuch a caſe, had an intereſt to ſee that the pro- 
perty of the huſband was ſuch as it had been repreſented to be, 
but he now thought clearly with him. He was of opinion that 


*The following caſes were alſo cited, Key v. Bradſhaw, 2 Vern. 102. Lambe v. Hannaa, 
2 Vern. 499. Hall v. Potter, Shower's Parit. Caſes, 76. Law v. Law, 3 P. Wams. 391. 
Blanchet v. Foſter, 2 Lex. 264. Webber v. Farmer, 2 Brown's Plt. Caſes, 88. Morriſon v. 


Arbuthnot, H. L. 1728, which was as follows: On a treaty of marriage between Lord A. 


buthnet, then a minor, and the daughter of Morr;/oz, it was agreed that Morriſon ſhould pay 


50,000 marks as a pertion for his daughter, and a ſettlement was agreed to be made by 
Lord Arbuthnet and his friends in conũderation of that fortune. The night before the ex- 
ecution of the articles, Morri/ox prevailed on Lord Arbathnot privately to ſign a writing, 
purporting that the real agreement was for 40,000 marks only, and that Morr:/or had 
agreed to the contract for 50,000, upon the expreſs granting of this private obligation, by 
which Lord Arbuthnot bound himſelf to releaſe Morriſon from 10,000 marks, part of the 
50, 00. When Lord Arbuthnot came of age, he brought his action to have this obligation 
reduced, on two grounds, 1. That it was granted by him whilſt a minor, without the 
conſent of his guardians. 2. That it was coxtra fidem tabularum nuptialium, to elicit ſuch 
a writing clandeſlinely, contrary to a ſolemn contract entered into in the preſence of his 
friends. The Lords of Seſſion ſuſtained the reaſon of reduction, and held the obligation 
null. Againit their decree, Morriſon appealed to the Houſe of Lords, where the decree was 
.affirmed, with 80 J. coſts, 555 


2 all 


in TAE COURT or CHANCERY, 549 


an injunction ſhould be awarded to reſtrain the defendant from 1782. 
proceeding to recover any debt due before the marriage of Mr. 
Neville (except his bill for buſineſs, which the parties agreed to Neviiie 
ſettle) ; and he declared his opinion that the defendant could not 88 
ever recover that debt againſt Mr. Neville. 
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Mazxy TownsytnD Widow, —Ds8arzr and Maxx his 


Wife, and MakcARET TownsHEND.—PLUMB and 


Mary his Wife, RichaRD Hancock, Adminiſtrator 


of SusanNan his late Wife —Tromas Norr, per- 
ſonal Repreſentative of RaN DOI STEVENs, (Aſſignee) 


Defendants. 


_ 
E Anm 


*X000NVF 

1uepuazoq "SIONVY 4 
J M We] Ahufeld 
*"HYNNVSAG 


1215 


— 


* 


aqui -1uepuazaq | 
„ ynurwq IIa 
a ,̃ | | 430 nN 

S190 NVA [mou *auvyIW 


Aer 


A 7+] 


* 
* - 


-nepuapacl 


*aNITHSNMOT, 
 LABVONVIN 


= 


EE 


| *dNTHSNMOTJ, WYITTIAA 


8 | 


i 


— 


— 


1 4vAud 

zur puaj od 
Jo N 
AUVIN 


_—_ a 


ann RAO] 
NVI IIIA pe 


2 


-3uepuaza 
*MOPTAA 


— 


| | _—— HYNNVSAQ — NAVI IAI M *PZ — 


| 


| 


— 


TX 


U 
fLAONDUON ANVIN 


3 
* 


THE 


+ 
. 
- | - aww | 


i= THE COURT. of CHANCERY. 


HE firſt William Townſhend, being ſeiſed in fee of the lands 
in queſtion, upon the marriage of the ſecond William Town- 
ſhend (his ſon) with Martha Norgrove his firſt wife, by indenture 
dated 27 June, 1701, between the 1ſt. Witham Townſhend and the 
2d. William Townſhend, conveyed the land to Nehemiah Norgrove 
and another truftee, to hold the lands to them and their heirs to 
the uſe of the 1it William Townſhend, his executors, adminiſtrators, 
and aſſigns, for and during the term of 500 years, ſubject to the 
proviſo thereinafter contained, with remainder to the uſe of 2d. 
William Townſhend for life, remainder to the uſe of the heirs of 
the body of the ſaid Martha Norgrove by ſaid 2d. William Town- 
_/hend, remainder to the uſe of the heirs and aſſigns of ſaid 2d. 
William Townſhend, for ever, with a proviſo that if the ſaid 2d. 
William Townſhend, or the heirs of the body of Martha by the ſaid 
2d. William Townſhend ſhould pay to ſaid 1ſt. William Townſhend, 
or his aſſigns, the ſum of 50 l. yearly, during his life, and 5001. 
to the executors, adminiſtrators, or aſſigns of ſaid 1ſt. William 
Townſhend, then the ſaid term of 500 years to be void. 


Firſt William Townſhend died, and by his will gave the 500/. 
to his daughter: And the ſaid 2d. William Town/hend having paid 
off the arrears of the ſaid annuity, and the ſaid ſum of 500/. 
to the executrix, the executrix by indenture of 29th January, 
1708, aſſigned the term of 500 years to Ann Aſhworth in truſt, 


for ſaid 2d. William Townſhend, his executors, adminiſtrators, 
and aſſigns, 


Second William Townſhend (after death of his 1ſt. wife Martha 
Norgrove), married Suſannah Capell a daughter of Ann Aſhworth, 
and, by indenture made after marriage, bearing date 31 Janu- 
ary, 1708, between 2d. William Townſhend and the ſaid Ann 
Aſhworth of the firſt part, and William Rowland and Nathaniel 
Rowe of the ſecond part, whereby, in conſideration of marriage, 
and of a competent marriage portion paid by ſaid Ann A/bworth 
to ſaid 2d. William Townſhend, and in purſuance of an agreement made 
before ſuch marriage, and for ſetling the reſidue of ſaid term of 
500 years for the uſes therein-after mentioned, the ſaid 2d. 
William Townſhend and Ann Aſhworth (by his direction) aligned 
to ſaid Wilkam Rowland and Nathaniel Rowe, the reſidue of the 
ſaid term of 500 years, in truſt for ſaid 2d. William Toronſbend 
for life, remainder for Suſannah his wife for life, remainder in 
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May 26th, 
1783. 

Lords Com- 
miſſioners 
Afphurft aud 
Hot ham. 

A mortgsge 
term being 
made the ſub- 
ject of a ſettle- 
ment after 
mariage with 
a ſecond wife, 
but recited to 
be in purſu- 
ance of arti- 
cles previous 
to the marri- 
age; (the ſet · 
lor having 
children by 
the deceaſed 
wife) under 
the uſes of 
which the 
plaintif 
claimed ; was 
. 
conveyed by 
the ſettlor 
and his wife, 
(by fine and 
ſettlement) to 
uſes, for the 
benefit of the 
children by 
the firſt mar- 
nage, who, 
and their re- 
preſentatives 
have been in 
poſſeſſion 30 
years: plain- 
tiff 's bill diſ- 
nriſſed, as the 
Court will 
preſume that 
the former 
ſettlement 
was known 
to be volun- 
tary; or the 
children by 
the 2d. wife, 
to have had a 
compenſation 
for their 
claims. 


The rule that 
a truſt is not 
within the 
ſtatute of li- 
mitations, 


applies only, 


between truſtee and ceſtui gue erz, not * a truſt by implication as affected by an equity. 
truſt 
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truſt for ſuch child or children of them, as the ſaid 2d. William 
Townſhend ſhould by will appoint, and, in default of appoint- 
ment, for the 1ſt. fon of ſaid 2d. Milliam Townſhend on the 
body of his ſaid wife, and the heirs of his body; remainder - 
to 2d. 3d. and other ſons; remainder over. The 2d. William 
Town/hend had iſſue by Suſannah Capell, Francis (plaintiff's 


father) who died in the life-time of ſaid 2d. William Townſhend, 
and left plaintiff his only ſon. 


The ſaid 2d. William Townſhend had iſſue by Martha Norgrove 
his 1ſt. wife, 3d. William Townſhend, who married Mary the de- 
fendant, and by indenture of leaſe and releafe dated 26th and 
27th of November, 1739, between 2d. William Townſhend and - 
Suſannah his then wife, of the firſt part; 3d. William Townſhend, 
of the 2d. part; and Greenbank a truſtee of the 3d. part; and 
by a fine with proclamations levied by 2d. William Townſhend 
and Suſannah his wife, and 3d. William Townſhend; the ſaid ad. 
Miilliam Townſhend and Suſannah his wife, in confideration of 
400 J. to the ſaid 2d. Milliam Townſhend, paid by the ſaid zd. 
William Townſhend, conveyed the ſaid lands to Greenbank, his 
heirs and afligns, to the uſe of the ſaid 3d. William Townſhend, 
his heirs and aſſigns for ever, with 'covenants in the releaſe by 


2d. William Townſhend, that the ſaid premiſes were and ſhould 


be free from incumbrances by him; and by deed-poll, dated the 


23d of November 1739, and indorſed upon the ſaid indenture of 
the 31 of January 1708, reciting in part the {aid indenture of leaſe 
and releaſe and fine, and that the uſes of the ſaid indenture of 
the 31 Jauuary 1708, were thereby defeated, and that Nathaniel 
Rowe was dead; the ſaid William Rowland, by the direction 
of the ſaid 2d. William Townſhend, and 3d. William Townſhend, 
aſſigned to Randolph Stevens, the ſaid premiſes for the reſidue of 
the {aid term of $500 years, in truſt to protect the uſes limited 
of the ſaid premiſes by the ſaid indentures of leaſe and releaſe. 


The 3d. William Townſhend died in 1755, having, by his will 
dated in 1751, deviſed the ſaid premiſes to the ſaid defendant 
Mary Townſhend, his wife for life, without any remainder over. 
He left Mary Draper and Margaret Townſhend, his daughters 
and co-heirs, and the mother and two daughters afterwards join- 
ed in ſuffering a recovery of the premiſes, and had ſettled them 
to the uſe of the mother for life, with remainder as to one 


moiety 
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moiety to one daughter, and the other moiety to the other 
daughter; and the mother had been in poſſeſſion ever ſince. 


The plaintiff went abroad immediately on his coming of age, 
and did not return till the year 1775; he claimed by his bill, 
to be entitled to the benefit of the term, under the indenture 
of 1708, and prayed that all deeds might be delivered unto 


him, and that Randolph Stevens might aſſign the reſidue of the 


term to him, and that he might be let into poſſeſſion, and for 
an account of rents and profits. 


It was contended by Mr. Mansfield, for the plaintiff, that the 
whole intereſt in the term veſted, under the indenture of 
1708, in plaintiff's father as tenant in tail of perſonal property; 
and that the indentures of 1739 were therefore void. Two ob- 

jections were made to the plaintiff's claim. Firſt, that the inden- 
ture of 1708 was made after marriage, and was therefore volun- 
tary. 2dly, that the plaintiff was barred by length of time. 
As to the firſt objection, the indenture of 1708 recites that it 
was in purſuance of articles entered into before marriage. At 
this length of time, the Court will not preſume it otherwiſe. As 
to the ſecond objection, the whole tranſaction was a fraud; and 
therefore the ſtatute of limitations is out of the queſtion. The 
truſtees conveyed the term, by the deed poll of 1739, as a ſatis- 
fied term. It is impoſſible to contend that the parties did not 
know it to be unſatisfied. Plaintiff's father was an infant, and 
therefore could not be ſatisfied as to his intereſt. A truſt is not 
within the ſtatute of limitations ; but the truſtees under the in- 


dentures of 1739, having notice, ought to be conſidered as truſ- 
tees for the plaintiff, | 


Mr. Kenyon, for the defendants.—lt is rather a difficult pre- 
ſumption that the ſecond wife joined in diſinheriting her own 
iſſue in favour of the children of the firſt. The term was, in its 
creation, in effect, a mortgage, and rhe queſtion is whether the 
mortgage is full a ſubſiſting charge.—The indenture of 1708 
was voluntary, being after marriage: the recital is not even that 
the articles were in writing; but if they were ſo, it is no evi- 
dence to affect my client. 


Then, as to the ſtatute of limitations: In 1749 the title ac- 
crued, to a perſon capable of making his claim: he does make it 
Vor. I. 7 G in 
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in 1779. The Court will always preſume a mortgage ſatisfied 
at that diſtance of time. It would be clear, in a court of law, 
and when once the ſtatute of limitations begins to run, no diſa- 
bility of the party ſhall ſtop it. It is the common practice, that 
if the mortgagee gets into poſſeſſion, and continues in it 20 
years, the mortgagor is barred of his redemption ; not becauſe 
the ſtatute has 1aid ſo, but becauſe it is a convenient and whole- 
ſome policy. So in this caſe, either ground of its being a volun- 
tary ſettlement, or the length of time is ſufficient. 


Mr. Holliſt, on the ſame ſide.— The rule that a truſt is not 
within the ſtatute of limitations does not hold in this caſe. 


That rule is only between the truſtee and his cgſui que truſt. Lle- 
wellyn v. Mackworth, Barnard, 445. 


Mr. Maonsfeld, in reply.—As to the objection of its being a vo- 
luntary ſettlement, recitals in old deeds are always evidence, for 
the articles are uſually deſtroyed on the execution of the ſettle- 
ment; but if the agreement was by parol, it is good to make a ſet- 
tlement. It cannot, indeed, be enforced againſt an unwilling 
party but, if it be admitted, it is a good conſideration for the 
ſettlement. As to the ſtatute of limitations, both in the light of 
a fraud and a truſt, it does not affect this caſe. 


Lord Commiſſioner A/bburſt,—The firſt point is that the defen- 
dants are purchaſers for a valuable conſideration, and the ſettle- 
ment of 1708 is voluntary. If this had been all, we ſhould have 
thought with the plaintiff; but as to the caſe of the defendants, 
they claim under the deed of 1739, and have been in poſſeſſion 
ever ſince. It is ſaid, by the plaintiff, that the defendants took 
the term as a truſt, with notice; but it is unnatural to infer a 
fraud in this caſe, for the mother muſt be preſumed to defeat 
the proviſion for her own children. In this view, one would ra- 
ther infer that the parties knew that the fettlement was volun- 
tary, or that ſome compenſation was made to the children of the 


ſecond marriage. Then as to truſts being an exception to the 


{tatute of limitations : The rule holds only as between truſtees 
and cęſtui que truſts, It is true, that a truſtee cannot ſet it up 
againſt his ci gue truſt : but this is merely the caſe of a truſtee 
by implication, and as fuch affected by an equity; but that 
equity muſt be purſued within ſome reaſonable time. Both 
| | | courts 


in THE COURT or CHANCERY. 


courts of law and equity preſerve an analogy to the ſtatute of li- 


mitations. 


The caſe of mortgagor and mortgagee, is a ſtronger caſe than 
this: Ag gat v. Pickerell, 3 All. 225: And therefore ſo doubtful 


an equity as this, muſt certainly be within the rule. We there- 
fore diſmiſs the bill, but without coſts. 


Hol uns again} HOLMES. 


OLMES the father, who was a jeweller, by his will 

dated in November, 1771, gave his ſon 500 l. and 2,000 /. 
to four unmarried daughters; then gave his ſon the utenſils of 
his trade (which were of trifling value) and gave the reſidue of 
his perſonal eſtate to his wife for life, and, after her death, he 
gave further legacies to his daughters: to ſome 500/7. and to 
others 1,000 J. and, if any ſurplus, to be divided amongſt all his 
children who ſhould be then living (there being then ſeven in 
all). In 1779 he took his ſon into partnerſhip with him, and, 
by the deed of partnerſhip, the lock was to be 3,000 J. to be 
brought in equally, and they were to be equally intitled to the 
profits. The father brought in the whole capital, and it was 
underſtood, by the whole family, that he meant to give the ſon 
the half of the ſtock. The children who were of age, by their 
anſwer, admitted this ; and there was parol evidence of declara- 


tions of the teſtator, at different times, that he meant to bring 


his ſon into partnerſhip, and to give him half the ſtock, and 
even the whole, and that he told one witneſs that he had brought 
his ſon in, and had given him 1,500 /. 
the cauſe was, whether this advancement was a ſatisfaction of 
the legacy of 5007. and it was held not to be a ſatisfaction, not 
being dem generis ; and that it mult have been the teſtator's 


intention that the plaintiff ſhould have both. Lord Commiſ- 


ſioner Hotham relied on an argument for the plaintiff, that if the 
legacy had been a moiety of the ſtock, and afterwards 500 J. had 
been given, it could not have been a ſatisfa on. 
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1783. 


— 


Lincoln's Inn Ex parte BECHER. 
Hall, O#ober 


29, 1783. | 25 
Petition that HIS was the petition of Charlotte Becher, of the age of 1, 


a guardian ian of he on aſſign 
3 years, to have a guardian of her perſon a 8¹ ed by the 


ſigned (un- Court: but it was not a petition under the ſtatute. 
leis to carry 
on a ſuit, or 


ate Hg a It appeared that the father had died in the E Inates, inſol- 
be purſuant vent; that her mother was alive, and reſided there; that no 
o chefkatute. guardian had ever been appointed; that ſhe had no eſtate either 
real or perſonal; and that a very advantageous offer of marriage 
had been made to her, to conſent to which was the object of 
praying for the appointment of a guardian (ſhe lived with her 
uncle, by the mother's ſide, who was alſo the father's executor). 
But the Court ſaid, that this, not being a petition according to 
the ſtatute, and not for the purpoſe of carrying on any ſuit, or 
protecting any intereſt; there was no object which the Court could 


take notice of, to entitle the petitioner to what {he prayed. 


They therefore diſmiſſed the preſent petition ; but direQed a 
new petition to be preſented purſuant to the ſtatute, which being 
done at the riſing of the court, an order was made accordingly. 


| Lincoln's Inn VAUGHAN againſ} THOMAS. 


Hall, O&ober 
31, 1783. | | | ; 
3 . af HE. defendant, General Thomas, being in great want of 
annuity money, came to an agreement with the plaintiff, who 


th . . 
ee = was a broker, for the ſale of annuity of 3004. for his (the de- 


—_ at 5 fendant's) life, for the ſum of 1, 500 J. The defendant then re- 
years, is an | 


unconſcien- Preſented himſelf to the plaintiff to be of the age of 55 years; 
tious bar- 2 A ; 5 h 
gain, and the and the plaintiff accordingly inſured the defendant's life, as 
court will being of that age. The original tranſaction was on the firſt of 
give the | * | 
taker no aſ. December 1775. In March 1777, it was diſcovered that the de- 
nance ia fendant was of the age of 61 years, at the time of granting the 
bargain-for ; . 
a Te—PUT- annuity ; but, as the defendant {wore by his anſwer, he did not 
vaſe, ; ; 5 
N himſelf know it at the time. In conſequence of this diſcovery, the 
plaintiff was forced to pay an additional premium of 7. 25. 0d. 
for the inſurance of the defendant's life. On the plaintiff's re- 
preſenting this miſtake of the age to the defendant, it was 
2 5 agreed 
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agreed that the plaintiff ſhould grant to the defendant an addi- 
tional annuity of 5o/. as commencing from the firſt of December 


1775; which was accordingly done, by indorſement on the 


original grant. In that indorſement, the additional annuity was 
mentioned to be granted for the conſideration of 250/. but in 
fact, no money was paid on that occaſion. . In December 1779, 
the defendant applied to the plaintiff to re-purchaſe the an- 
nuity, and thereupon an agreement was drawn up, in writing, 
and ſigned by the plaintiff and defendant, whereby the plain- 
tiff agreed to give up the annuity on payment of 1,500/. the 
original purchaſe-money, and all arrears then due, deducting 
thereout the ſum of 200/. which was underſtood to be the four 
years of the additional annuity of 50/7; the arrears then due 
amounted to 475. ſo that the principal ſum then ſettled for the 
re-purchaſe was 1775 J. After this agreement had been ſigned, 
the plaintiff ſaid it was unintelligible, and ſtruck out his name; 
two days afterwards they met again, and the plaintiff's attorney 
prepared an agreement, whereby the plaintiff relinquiſhed the 
annuity, and all arrears then due, for the ſum of 2,000/. to be 
paid by inſtalments, but to carry intereſt in the mean time. 
This agreement being ſigned, the plaintiff brought this bill for 


the performance of it. It was referred by the Maſter of the 


Rolls, to inquire into the circumſtances, and to find the value 
of the original and additional annuity, and the defendant's 
age. 


It now came on, upon the Maſter's report; he reported the 


annuity worth 9g years purchaſe, when it was firſt granted. The 
plaintiff inſiſted that the whole tranſaction was fair, and that he 


was entitled to the aſſiſlance of this Court, to carry it into exe- 


cution. 


But the Court faid, that if they aſſiſted the plaintiff, they 
ſhould give a ſanction to a very unconſcientious bargain; and 
that under this view of the caſe, the plaintiff was by no means 


entitled to the aid of this Court. | 
Bill diſmiſled.* 


* Vide Heathcote v. Paignon, poſt. vol. 2. p. 167. 
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GarTsSIDE againſt ISHERWwooOD, and Others, 


| H E bill was filed by the plaintiff, as heir at law of John 

Moſs, eſq. againſt the defendants, to ſet aſide a variety 
of leaſes, granted by the deceaſed to the defendants, as obtained 
by fraud and impoſition. 


It ſtated that, by mdentures of 28 and 29 of December 1764, 
being the ſettlement previous to the marriage of 7h, Moſs, with 
Apollonia Bayley, the manor of Little Bolton, in the county of 
Lancaſter, was ſettled upon the huſband for life, without im- 
peachment of waſte, remainder to truſtees for 99 years, to im- 
Power the wife to receive 300 J. per ann. by way of jointure, 


remainder to ſuch uſes as Moſs ſhould appoint, remainder to 


Moſs, in fee. That Moſs died the 14th of December 1679, aged 
about 36 years, leaving Apollonia his widow ſurviving him. That 
Moſs being of weak underſtanding, employed the defendants 
1herwood and Smedley, as agents, or ſtewards under him, who, 
by fraud and impoſition, obtained leaſes from him at an under- 
value, ſeveral of theſe were of lands, which had been before de- 
miſed for terms of years, determinable upon lives, and which by 
lapſe of time or otherwiſe, had become leſs valuable, and now 


were granted for longer terms, upon a greater number of lives, 


and were granted either to [ſherwood alone, Smedley alone, or 
Smedley and J/ſherwood jointly, on higher terms during the 
life of Mg, (though below their real value,) then to ſink to low 
rents: In particular: that ber wood, being poſſeſſed of two 
leaſes dated reſpectively the 31ſt of Fanuary 1752, and 3ift 
December, 1752 ſurrendered them, and obtained a leaſe dated 
the 2oth of Auguſt 1767, of the ſame, with additional pre- 
miſes, for 7 lives and 31 years after the determination of the 
laſt life, at the rent of 31/. 105. per ann. and upon the 28th of 
March 1769, on ſurrender of that leaſe, obtained a new one of 
the ſame, with additional premiſes, for 999 years, at 5o/. per ann. 
during Mo/s's life, to drop to 107. 105. after his deceaſe; it 
was in evidence, for the plaintiff, that theſe premiſes were worth 
80 l. per ann: That Jherwocd and Smedley, had a joint leaſe of 
premiſes in Upper Bolton, for 99g years, at 67/. per ann; 
it was in evidence that thoſe premiſes were worth 80 J. per aun: 
That Smedley, being in poſſeſſion of ſeveral leaſes for lives, on the 

ſurrender 
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ſurrender of them the 8th of Auguſt 1767, obtained a new leaſe, 
of the ſame with additional premiſes, for 12 lives and 21 years, 
at 58 J. per ann. rent, and on the 27th of November 1767, on fur- 
render of that leaſe, obtained a leaſe for the ſame lives and 31 
years, at 78 J. rent during Ms life, to fall to 8/7; the value, at 
this time was, in evidence, to be 63/. and the ziſt December 
1768, upon the ſurrender of that leaſe, he obtained a new leaſe 
of the ſame, with additional premiſes, for 999 years, at 80l. 75. 6d. 
per ann. rent during M's life, and then to fall to 8 J. per ann, 
it was in evidence, that the value of theſe premiſes, at the time of 
granting the laſt leaſe, was 94 J. per ann: That upon the 18th 
of Junc 1768, he obtained a leaſe of 3 water-corn-mills, and a 
colliery, for 999 years, at 84/. per ann. during Mo/ſs's life, 
to drop to 37/1. per ann; the value of theſe premiſes were 
in proof to be 577. a year: That on the 2oth of June 1769, he 
obtained a leaſe for 999 years, in a tenement called Broughton's 
Tenement, at 101. per ann. after the death of Broughton, during 
As life, to drop at his deceaſe to 5 J. per ann; it was proved 
that the premiſes were of the value of 11 J. per ann. 


The cauſe was heard on ſeveral days in July 1778, when a 
great quantity of evidence was read. 


* 


Mr. Attorney General, Mr. Mangfield, and Mr. Kenyon, for 
the plaintiff, infiſted that theſe leaſes were evidently fraudulent, 
merely from the inequality of the conſideration upon which they 
were granted; that the real value of the eſtates were much be- 
yond the utmoſt reſerved rent upon each leaſe : that Smedley and 
Therwood, were ſtewards or agents of Mr. Moſs, and that Mr. 
Moſs was a weak man, eaſy to be impoſed upon; that it was the 
duty of the ſtewards, to turn their ſagacity to the advantage of 
their employers; and not to their own advantage, in oppoſition to 
his; and that, upon theſe grounds the plaintiff was clearly intitled 
to the relief ſought by his bill. 


Mr. Price, Mr. Madocks, Mr. Bolton, and Mr. Parker, for the 
defendants, contended that the bargains were neither unfair nor 
unequal ; and to prove the laſt they produced a variety of calcu- 
lations, they alſo contended that Męſ was not a weak man, that 
Smedley and 1herwood were not his agents; that he diſſiked the 
Gartſide Tally, and wiſhed to increaſe has 2 income by granting 
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ſuch leaſes: that the matter was publick, and ſimilar leaſes were 
granted to others; they befides objected to the length of time be- 
fore the bill was brought; Mr. Mo, having died in 1769, 
and the bill not having been filed till 1776. This delay the plain- 
tiff excuſed by throwing it upon his attorney; by ſhewing that, 


upon the death of Mo/s, he had given immediate notice to the 


defendants of his intention to impeach the leaſes, and that he had 
actually brought an ejectment and recovered under an old term; 
but had been reſtrained, by injunction, upon a bill filed by 
the defendants. After the arguments the 25th of Fuly 1778. 


Lord Chancellor broke the caſe as follows, —If the real value 
of the eſtates, at the time the bargains were made, the number of 
years purchaſe at which lands then uſually ſold in that part of 
country, and the value of the incumbrances affecting the eſtates, 
at the times the bargains were made, had been accurately ſtated, 
it would have been eaſy to have decided whether the intereſt 
obtained by the defendants, ſubject to thoſe incumbrances, has 
been ſufficiently paid for; but it is not tolerably manifeſted what 
were the value of the lands at the time when the ſeveral leaſes 
were made, or what was the number of years purchaſe for 
which eſtates then uſually ſold in that country, or what was the 
value of the incumbrances affecting the eſtates. It is, therefore, 
impoſſible to ſtate with any accuracy, the diſproportion between 


the real value of the purchaſe, and of the thing given for the 


purchaſe. Upon the whole, however, there appears ſtrong ground 
to preſume fraud. The juriſdiction of the Court in caſes of this 
nature, cannot be ſo defined as to ſtand on very accurate prin- 
ciples. The caſe of Filmer v. Gott, 7 Brown's Parlt. Ca. 70. 
mentioned by Mr. Attorney General, is a very ſtrong one, and has 


been approved by a deciſion of the Houſe of Lords. The 


only principle, upon which that caſe could be ſupported, was 
that if a confidence is repoſed, and that confidence is abuſed, a 
court of equity ſhall give relief. It uſed to be held, that a con- 
tract ought not to be ſet aſide, merely for inequality in the bar- 
gain, or merely upon the ground of the weaknels of the perſon, 
from whom the contract has been obtained, 3 Ming. 130. But the 
Court has fince gone farther ; the only principle which I can at 
all fix, 1s that wherever it appears that fraud has been prac- 
tiſed, there the contract, however valid at law, {hall not ſtand 
in this Court. Fraud may be collected from circumſtances; one 
circumſtance, from which fraud may be collected, is groſs in- 

8 | equality; 
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equality ; this may be attended with the additional circumſtance 
that one of the parties confided in the other, or was preſſed by 


neceſſities, which diſpoſed him to give way to the other ; but 


in all the cafes, the baſis muſt be groſs inequality in the con- 
tract, otherwiſe the party ſelling cannot be ſaid to have been 


in the power of the party buying; unleſs actual impoſition 
is proved by groſs inequality, other circumſtances of fraud 
will paſs for nothing; the baſis muſt be groſs inequality: 
And the turn of the ſcale muſt be conſiderable againſt the 
perſon who has the legal eſtate. There is no method of 
marking any line but by making it neceſſary to prove groſs 
inequality. There is an objection to the relief ſought by this 
bill, ariſing from the delay in ſeeking the relief; this is no 
objection for the time whilſt NA lived, but he died in 1769, 


from 1769 to 1776, the plaintiff was dormant; he brought an 


ejectment, and the preſent defendants filed a bill for an injunc- 
tion, the injunction guarded the poſſeſſion, and the defendant 
4n that ſuit put in no anſwer, till after the preſent bill was filed; 
if an anſwer had been put in, ſhewing this ſtrong caſe of fraud, 

the injunction I apprehend muſt have been diſſolved; though the 
ejectment was brought upon a ſatisfied term. From that time the 
eſtates have been publickly letting, part upon building leaſes. 
It is neceſſary to conſider the time the plaintiff has laid by, as an 
objection to his claim; but if he ſhews ſtrong evidence of fraud, 
it will be hard to ſay that this length of time ſhall be ſufficient 
to bar him of his remedy. As to the other grounds upon which 
this tranſaction is endeavoured to be impeached, it is clear Mo 5 

was a weak man, from the evidence on both ſides. It is equally 
clear that his weakneſs was not ſuch as to be a ground for a com- 


miſſion of lunacy, or to impeach his acts at law; the witneſſes 


for the plaintiff, ſtate him to have been ſtupid and fooliſh to the 


higheſt degree. The inſtances produced, though in themſelves 


ridiculous, yet being produced by fair people as ſatisfying their 

minds, are ſufficient to convince me of his weakneſs; one of the 

witneſſes ſays he was not ſo bad as he was generally thought to 

be, that he could write letters and tranſact ordinary buſineſs: 

this ſhews he was generally conſidered as a weak man. On the 
other fide it is attempted to prove that he was a man of ſtrong 
underſtanding, attentive to his affairs; the inſtances are abſurd : 

there can be no doubt, that his underſtanding was below that of 
the generality of men. As to his health, it is impoſſible to ſay, 
Vol. I. | 71 the 
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the habit of his health gave many ſymptoms of a quick decay: 
but there is full evidence, that he was not thought in a good 
ſtate of health. The contract is not to be conſidered as made Mm 
expectation of ſudden death, but, in expectation of a good har- 
gain from indifferent health. As to the relation in which the 
parties ſtood, it is evident {Þerwood had a yearly ſalary; a 
leaſe of lands worth 11 J. a- year was granted to him at 6s. a-year, 
and this he himſelf defends as granted to him tor ſervices done: 
That Smedley was a perſon confided in by Moſs, is clearly proved 


by all the defendant's witneſſes, as far as confidence went; 


therefore, both the defendants ſtood bound to behave fairly and 


clearly towards him: and it ſeems to have been the policy of the 
law, not.to permit any perſons, ſo circumſtanced, to take any 


ſuch advantage. The defendants aſſert, that Meſ was not im- 


poſed upon, but ated from the mere impulſe of his own mind; 


they ſuppoſe him to have had an averſion to his heir, an heir, 
whom he might, if he pleaſed, have diſinherited. Conſider the 


Rate of body and mind of a man, who in 1767, aged about 30, 


and married only in 1704, to a young wife, deſpaired of having 
iſtue, and therefore defired to deprive his heir of an eſtate of 
which he was ſeiſed in fee. Upon the material ſubject, the 
value, the terms ſeem ſuch as will hold equally to the principle, 
but the facts are not ſufficiently ſtated for me clearly to make a 


deciſion. I propoſe therefore, to ſend it to the Maſter, to en- 


quire into the value of the lands, and the conſideration given by 
the defendants. Upon reference, the Maſter will diſtinguiſh 
the improved value which has ariſen from money expended, 
from that which has ariſen from the improveable nature of the 
lands: for it is monſtrous to ſuppoſe, as has been contended 
for by the defendants, that, the improveable nature of the eſtate 
is not to be conſidered as an advantage, for which a price ſhould 


have been paid. Though it is clear that Mos was impoled upon, 


I with to have it appear how much he was impoſed upon. It is 
alledged, that leaſes for three lives are common in that country, 
but there is no proof that leaſes for 999 years are common, or that 
it is common to let a whole manor in ſuch a way, with power to 
dig coal and every ſort of mineral except lead, I have no heſita- 
tion to pronounce, that the caſe is carried as far as preparation 
can go, before actual information is obtained. The relation be- 


tvwieen the parties is proved; the defendants were clearly perſons 


intruſted: the weakneſs of Moſs is evident; his ſtate of health 
Was 
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was Clearly ſuch, that his life was not to be eſtimated at the ordi- 
nary value of a life of 34.— There is alſo a ſtrong ground from 
the evidence to believe that there was groſs inequality in the 
bargain ; but I ſend it to the Maſter, becauſe the evidence has 
not ſhewn a diſtin diſproportion. 5 


The counſel for the defendants objecting to the delay and ex- 
pence, which, they alledged, would attend the going before a 
Maſter, deſired that an iſſue might be directed and propoſed an 


iſſue to try whether the contracts were entered into upon fair 
and valuable conſiderations. 


The Chancellor ſaid that, if a jury found the contracts were en- 
tered into upon fair and valuable conſiderations, he certainly 
ſhould not attempt to ſet them aſide. But this iſſue appearing 


to be inconcluſive, if found for the plaintiff, he ordered the cauſe 
to ſtand over till the 28th. 


On the 28th July, Lord Chancellor, ſaid, in this caſe, every 
circumſtance which, combined with a groſs inadequacy of con- 
ſideration, induces a court of equity to ſet aſide deeds as frau- 
dulently obtained is clearly made out ; but, whether the con- 
ſiderations on which the leaſes were granted, were adequate or not 
does not fully appear; on one fide, it is inſiſted that they are 
groſsly idadequate, and ſtrong evidence of this is given; on the 
other ſide, the contrary is aſſerted; and they have offered an 
iſſue upon that fact. If the conſideration was perfectly adequate, 
there would be no poſſibility of ſetting aſide the contract; there 
are caſes indeed, in which the example and concern for the 
publick have been conſidered, as having weight; the abuſe of 
confidence is alſo a circumſtance; but the only evidence that 
this confidence has been abuſed, is a groſs inequality in the con- 
tract, I therefore propoſed to refer it to the Maſter to look into 
the inſtruments, and to enquire into the conſiderations, whether 
adequate or inadequate, and how far inadequate ; but the de- 
fendants have offered an iſſue: In this they have gone beyond 
my idea, for if the conſideration was not perfectly ade- 
quate, yet if it was not very inadequate, I ſaw no 
grounds to ſet aſide the contract; the conſideration being 
imply inadequate, is not alone ſufficient; combined with many 
of the circumſtances of this caſe it would not be ſufſicient; the de- 
gree of inadequacy neceſſary to invalidate a contract, will be very 


different 


"OO LEI og 
oy 


563 
1783. 
— 


GAR TSE 
g. : 


Isxsrwoon. 


2 


Garrs1pe 


1s#Ex WOOD. 


CASES ARrRGUuEeD AND DETERMIN E D 


different according to the circumſtances of each particular 
caſe. The agreement for the coals, has many additional 
circumſtances, which the other contracts have not: It gives 
an intereſt which over- rides the whole manor ; there is a power 
to get every ſort of mineral, except lead, without reſtric- 
ction; the leſſor is perpetually bound to keep the water courſes 
in repair; if the coal- mines are unproductive, the leſſor gets no- 
thing, if they are worked to the greateſt advantage the rent can 
never exceed 25. if they produce leſs, the rent is to he 
proportionally leſs. But the circumſtances of the contracts, the 
character of the man, the ſituation in which the parties 
ſtood, are matters merely for the deciſion of a court of equity. 
Where a matter of law ariſes, there it is proper for me to ſend 
the parties to the courts of law; where a matter of fact is ne. 
ceſſary to be conſidered, and there is doubt upon the evidence of 
the fact, there it is proper to ſend a neat matter of fact to the deci- 
ſion of a jury. It will, therefore, be improper to direct the iſſues in 
the manner mentioned by the defendants, whether the contraas 
were entered into upon fair and valuable conſiderations, for this 
will leave all the circumſtances of the caſe to be decided upon 
by the jury, and will put it upon them to exerciſe the peculiar 
juriſdiction of a court of equity; the iſſues muſt, therefore, be, 
whether the conſiderations of the ſeveral deeds were fully ade- 
quate to the intereſts gained by thoſe deeds. The inadequacy 
of the conſideration mult be the baſis upon which the court is to 
grant the relief prayed by the bill; the thing to be inferred, 
from the inadequacy of the conſiderations, is fraud : inadequacy 
is evidence of fraud: for that purpoſe, it muſt be groſs ; but in 
ſome circumſtances it muſt be greater than in others, and how 
far the conſiderations mult be inadequate, to entitle the plaintiff 
to relief, muſt be for the confideration of this court: I, 
therefore, thought it more adviſeable to reter the matter to the 
Maſter : but as the defendants have prayed an iſſue, and have 
boldly offered to abide the event, I cannot refuſe to grant it, and 
they muſt take it in the manner I have mentioned. 


An order was accordingly made that the parties ſhould 
proceed to trial at the next Leut aſſizes for Lancaſhire, upon tive 
iſſues, whether the conſiderations given for the leaſes, mentioned 
in each iſſue, were adequate to the intereſts acquired, and in 
thoſe iſſues, the defendants here were reſpectively to be plaintiffs, 


and the plaintiffs here defendants. Z 
4 Theſe 
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Theſe iſſues produced three records for trial at = aſſizes; in 
the firſt Smedley was plaintiff, for trial of three iſſues directed, 
between the plaintiff and him, on the value of his three leaſes; 
in the ſecond, Jherwood and Smedley were joint plaintiffs, on the 
joint-leaſe; and, in the third, Mer ꝛoood was plaintiff. In the 
firſt and ſecond of theſe the jury gave verdicts for the defen- 
dant at law, againſt the validity of the leaſes ; and the third 
record was withdrawn. 


The cauſe came on again the 29th Auguſt 1779, when, upon 
affidavit of the three records being made up, and the laſt being 
withdrawn, judgment was ordered to be taken pro confeſſo againſt 
the plaintiff at law on that iſſue. —Motions were afterwards made 
for new trials, but refuſed, on account of the length of time that 
had paſſed before the application. 


There were aftewards ſeveral proceedings had in the cauſe, 
in conſequence of the deaths of parties; and it came on, upon the 
equity reſerved, before the Lords Commiſſioners, 12th Novem- 
ber 1783, when the Court ordered the leaſes againſt which the 
jury had found verdicts, and comprifed in the record upon 
which judgment had been taken pro confefjo, to be ſet aſide, as 
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obtained by fraud; and the leaſes ſurrendered at the time of tax- 


ing the ſame, and other unimpeached leaſes to be reſtored to the 
defendants. 


Biſhop of PETER BOROUGA againſ} Moxr Lock. 


R. Goddard Maſter of Clare-Hall, Cambridge, by his will, 

gave ſeveral pecuniary legacies, and then © to 4. 100 /. 
% to B. 100 J. fc. Nc. to Storey's Hoſpital, 3,400 4 in the 3 per 
cents, the annual dividends of which to be every half year di- 
vided betwixt four widows.” 


It appeared that, at the time of making his will, and at the 
time of his death, he had only 2, 200 J. ſtanding in his name in 
the 3 per cent. annuities, of which 150 l. belonged to other per- 
ſons, as he had declared by a writing in his own hand; but the 
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remaining 2,050 /. belonged to him in his own right. There being 
a deficiency of aſſets, the queſtion was whether this legacy of 
3.400 l. in the 3 per cents. was to be conſidered as a ſpecitic lega- 
cy, or as a pecuniary legacy, and conſequently to abate. 


Mr. Mansfield and Mr. Graham, for the plaintiff. 


Mr. Attorney General and Mr. Le Blanc, for the defendant. 


The caſes cited were, 


. Aſhton 1 V. Aſhton, Forreſt 152. Purſe v. Snaplin, 1 All. 


414. Sleech v. Thorington, 2 Vez. 560. Avelyn v. Ward, 


1 Vez. 425. 


Lord Chancellor, — In this caſe, I confeſs it does not appear to 
me that there is any queſtion of difficulty.—On the face of the 
will, it is clearly a pecuniary legacy ;—and if it is to be turned 
into a ſpecific legacy, it mult be upon other circumſtances.— 
The form of the bequeſt is to give 3,400 J. in the 3 per cents.— 
The teſtator has been definite in applying the quota of main- 
tenance to each widow.—On the face, therefore, of the will, it is 
purely pecuniary, and extends only to a direction to buy ſuch 
a ſum in ſuch a ſtock. But it is ſaid, that although this may be 
ſo in the words, yet that circumſtances may be given in evidence, 
as to the ſtate of the funds in his poſſeſſion at the time of mak- 
ing the will. —If he had at the time of making his will, more 
ſtock, than that which he deviſed, it is ſaid, it will be a ſpecific 
legacy; but that this is not the only caſe in which the Court has 
been uſed to make this inference, —when I ſay this, do not 
mean to be underſtood that the Court has laid it down as a po- 
ſitive rule of law; but merely as an interpretation of evidence. 
In the caſe of Aſbton v. A/bton, the argument did not turn upon 
its being a ſpecific legacy or not, (which ſeems taken for granted) 
but merely upon the conſequences of its being ſpecific ; if that 
caſe had applied more to the preſent, I ſhould have thought it 
neceſſary to have looked more into it.— In all caſes where the 


legacy is conſidered as ſpecific, the Court takes for granted that 


the teſtator meant that particular fund, although he may be 
miſtaken in the deſcription of it; now this intention ought to 
be made out by ſtrong circumſtances, whicli certainly do not 


exiſt in the preſent caſe.— I am, therefore, of opinion, that this is 


4 


A pe- 
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a pecuniary legacy; and maſt, conſequently, abate in proportion 1784. 
with the reſt. Eu 


ADAMS again WEAR E. Eaſter Term, 
| BMay3d,1784. 


ApPEAL from the RoLLs. 


| ILL, brought by the vendor againſt the vendee, for 2 P. treats with 
| frecific f £ A. tor a piece 
pe performance of an agreement, of lend; hive 
ing an inten- 
| 1 tion to build 

The contract was a memorandum, ſigned only by the defen- a mill, to 


dant, to the following purport: That the vendee agreed to buy of . 

the vendor the premiſcs in queſtion, provided he would convey ccrporationis 

them to him, and make a good title thereto. The vendor took ui * 

a guinea of the vendee, by way of earneſt. uſt day 

B. ſails in 

The vendee, by his anſwer, ſuggeſted that he had agreed to buy Se 

the premiſes conditionally only, vis. for the purpoſe of working This failure 

a mill which he intended to erect upon the lands, provided he peg 23 

could obtain the conſent of the corporation of Briſtol; and that, ee — 

in conſideration of theſa circumſtances, he agreed to give a very cificperform- 

large price, more than 60 years purchaſe, for the lands; but 

that, upon app cation to the corporation, they refuſed their con- 

ſent, by which he was prevented from erecting his mill: he 

therefore, refuſed to perform the contract, inſiſting that his agree- 

ment was conditional, in caſe he could obtain ſuch conſent; and, 

having failed therein, he was not bound to purchaſe the lands at 


ſuch advanced price. 
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There was evidence, in the cauſe, of theſe circumſtances, and 
that the purpoſe of building the mill, which depended on the 
conſent of the corporation, was in the view of the vendee, but 
not that it was in the view of the vendor, and, ſo far from having 
agreed to ſuch condition, the vendor had never mentioned it. 
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On the part of the plaintiff, it was argued that there 
was an expreſs agreement in writing, and as to the hardnets 


* 


Or 
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of the bargain, there was no fraud or ſurprize : It was a well 
conſidered contract, and however hard the bargain might 
appear, the party contracting for the purchaſe did not at the 
time think ſo. The Court muſt confider the thing as done; and 
ſuppoſing the contract to have been executed at the time when the 
agreement was made, the Court would not ſet it aſide. Moriimer 


v. Capper, ante p. 156. Caſs v. Ruddle, 2 Vern. 280. where the 
premiſes had been deſtroyed by an earthquake. 


For the defendant, it was contended, that the bargain, 
as circumſtances had turned out, was hard and unconſcionable ; 
that the propoſals and conditions were not adhered to; and that 
the Court could not carry the agreement into execution; but if 
the plaintiff was to have any remedy, it was at law upon an 
action of covenant: that there are inſtances where the Court, on 


an agreement executed only on one fide, had refuſed to decrce a 


performance, Bromley v. TFefferies, 2 Vern. 415. So in a caſe 
where the articles appeared to be unreaſonable, Young v. Clerk, 
Pre. Ch. 538. ſo where the lands turn out to be other than the 
purchaſer ſuppoſed them to be, Hick v. Philips, Pre. Ch. 575. 
Where a bargain is good at the commencement, but turns out a 
hard one afterwards, the Court will not decree a performance. 
Stent v. Bailts, 2 Wms. 220. as in caſe of an houſe which is burnt 
down before the conveyance, Pope v. Roots, 7 Bro. Plt. Ca. 165. 
and a caſe mentioned by Sir Foſeph Jebyl. So where a bargain 
has become oppreſſive, it is in the diſcretion of the Court to 
relieve, Cheſterfield v. Fanſſen, 1 Ath. 301. Barnardiſton v. Lin- 
good, 2 Ath. 135. Buxton v. Cowper, ib. 383. In this caſe the 
purpoſe has failed, and as the agreement was merely execu- 
tory, it ought not to be executed. 


Lord 9 is very material, in this caſe, to attend to 
fads. I am not very anxious to diſcuſs the point what bargains 
the court will execute or not; but when the court has laid it down, 
as an article of the equity which men {hall obtain here, and 


_ which they cannot obtain at law, that inſtead of damages 


they ſhall have a ſpecific performance; and that every agreement 
muſt be performed, unleſs ſomething at the time of making the 
bargain, or ſomething done ſince. is to amount to a waiver of it, 
at the time of carrying it into execution; if you do not confine 
yourſelf within that limit, there are no bounds whatſoever : for 
rules ought to be fixed, and it would be calamitous that the 
matter Jhould reſt upon ſuch looſe expreſſions as hard and uncon- 


ſcionable ; 


= 
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ſcionable ; which expreſſions, unleſs they are properly applied, 
mean little or nothing. This bargain, if impeached, mutt be 
ſo at the time of its commencement ; for nothing has happened 
ſince to impeach it, unleſs that the party has failed in his ſpecu- 
lation in reſpect to a bargain which he made with his eyes per- 
fectly open. It is perfectly neceſſary to ſee what were the real 
terms of the bargain. On the 11th of March, overtures were 
made concerning the purchaſe of theſe lands by Weare. 800 /. 
was demanded as the price for the eſtate, putting that value upon 
it in contemplation of building the mill, and other articles of no 
moment now; unleſs the erection of the mill, was the real 
ground upon which the price was carried to the extent it was. 
It was inſiſted, it cannot be carried into execution, becauſe it is 
proved that the price was more than three-fourths more than the 
value; but, for what I know to the contrary, it may be the va- 
lue. After the 11th of March, no anſwer was given to that let- 
ter; but Meare, in order to get a farther treaty, applied to a 
Mrs. A. as a relation of the family, to go with him, and take 
Adams afide, and aſk him, in privity, the loweſt price he would 
take ; which ſhe did, and he made the ſame demand as before: 
and ſome days afterwards, eare went again to Adams with Mrs. 
A. to treat with him. As to the objection, that this is the evi- 
dence of relations; I think it is fair and unimpeachable evidence. 
They went to Adams before dinner, and converſation was had in 
regard to the improvement by building a mill, which 1s beyond 
doubt; and the price was reduced to 740 /. Mr. Weare agreed 
to give the price, and to build the mill, , he could get the con- 
ſent of the corporation; and the ſingle ſuggeſtion mentioned was 
the conſent of the corporation. Mr. Adams {aid I will have no 
J; it ſhall not be conditional; the buſineſs ſhall be all yours to 
get that conſent. Meare was an alderman of the corporation, 
and he had intereſt ; but Adams had none. The price was ſettled 
upon an expreſs acceptance of the eſtate ; and Adams would have 
nothing to do with any conditional bargain, as to obtaining the 
conſent of the corporation. After dinner the agreement was 
made out; and it is ſuggeſted that it was intended as a conditional 
bargain, though the evidence has proved the contrary, and the 
agreement is written without expreſſing any thing upon the ap- 
plication. Adams was the perſon to draw the agreement ; and 
he obſerved, we muſt be upon honour, and no advantage to be 
taken of the condition. It is impoſſible, if that converſation had 
related to ſuch a condition, he ſhould not mention it in the 
Vol. I. 7 L Writing. 
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writing. He knew himſelf to be incapable of executing any 
ſuch condition, and therefore the converſation related to the 
mere form of drawing out the writing. Thus the matter reſted 
till the 22d of March, when Weare wrote to Adams, to inform 
him that he had wrote to Mrs. Day (tenant to the corporation), to 
whom the erection of the mill would have been injurious, and 
as her conſent could not be obtained, the bargain was offi It 
{truck me ſtrange that he ſhould confine himſelf to Mrs. Day and 
{xy nothing of the corporation ; but the evidence ſays, that he 
was informed, by him, that he had made this bargain, and pro- 
poſed purchaſing lands on the other fide of the river, with her 
conſent ; but that was not made one of the terms, becauſe he 
thought himſelf ſure of her conſent. When I conſider the evi- 
dence, and upon what conſideration this conſent was to be had, I 
am ſure he made no doubt of obtaining it; but the ſurveyor ſaid 
it would be of prejudice to Mrs. Day; when the conſent was denied 
him. The queſtion 1s, what he has done to obtain the conſent 
of the corporation, could he or could he not have obtained Mrs. 
Day's conſent, if he had offered her a premium for any imaginary 
damages that would have ariſen to her by his building the mill. 
The burthen lay upon Weare to obtain that conſent ; it was his 
part to have done ſo: but there is no evidence of accommodation, 
on his ſide as to that point, for it only ſays Ee applied to Mrs. 
Day and ſhe refuſed her conſent, but nothing is mentioned as to 
a premium being oftered by him. Suppoſe he had obtained her 
conſent, and the corporation had been mentioned ; when it was 
an expreſs part of the caſe, that the owner ſhould not have been 
anſwerable, there appears rather to be fraud on the part of the de- 
fendant, for he had no authority to think ſo. It has been ſaid, 
ſtating the anſwer given, to that letter by Adams, that there is 
ſomething in it, becauſe he does not expreſsly deny that he could 
not obtain the conſent. In reply, he only inſiſts upon the 
agreement, but does not charge it in the manner it is done on 
the other ſide. It does not appear how this conſent may be ob- 
tained ; for if he can obtain it, the agreement may ſtill be exe- 
cuted. It does not appear to me what the value of the premiſes 
would be, if applied to the purpoſe of working the mill. What 
the advantage of it might be, is not ſtated; therefore I think that, 
without entering into the particulars of the caſe, the Maſter of 
the Rolls has done right, for no caſe can be cited where parties 
have made a bargain with their eyes perfectly open and no fur- 
prize whatſoever, as in this caſe, in which the court has refuſed 

| | to 
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to decree a ſpecific performance. Here is no miſtake of the ob- 
jeR, as in ZZch v. Philipps; and as to the greatneſs of the price, 
Alams had a right to aſk a large fam, and the other had agreed 
to give it, with a view to the intended purpoſe of erecting and 
working his mill; for he went upon the notion of that, that he 
was ſure of Mrs. Day's conſent, and, if ſo, of that of the corpo- 
ration. 


Decree affirmed. 


OLIPHANT againſt HENDRIE. 


A By will, gave the ſum of 300 l. to a religious ſociety in 

Scotland, to be laid out in the purchaſe of heritable ſecuri- 
ties in Scotland, and the intereſt thereof to be applied toward the 
education of 12 poor children. 


It was contended to be a void bequeſt, within the ſtatute of 
mortmain, analogous to land, as being a bond that would de- 
ſcend to the heir of the obligee. | 


But Lord Chancellor held it to be a good bequeſt. 


BIRCH againſ/ Cox BN. 


H E plaintiff Birch had filed a bill, claiming an equitable 
len on certain ſtock purchaſed with money remitted by 
Mr. Corbyn from Virginia, in reſpect of money laid out and paid 
by the plaintiff, for the uſe, and in the education and payment 
of the debts of three of Mr. Corbyn's ſons, who had come over to 
England, and applied to the plaintiff for that purpoſe ; which 
| money the plaintiff charged by his bill was renutted for the 
purpoſe of ſatisfying his demands. The flock ſtood in the 
names of Corbyn and Athawes, in truſt for Corbyn, The bank, 
hearing of this ſuit, refuſed to permit a transfer of the ſtock. 


It 
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ſt was now moved on the part of the defendant, that the bank 
might be ordered to permit a transfer, but 


Lord Chancellor ſaid, this was in fact requiring a decree in the 
cauſe, by an interlocutory order; for the defendant undertakes to 


prove that the plaintiff has no lien on this ſtock ; and this is to 


be made out by reading the anſwer, which could not be read by 
the defendant upon hearing the cauſe. It is impoſſible to make 
an order upon the ſtake-holder to quit the ſtakes, which is the 
main object in diſpute in the cauſe. 


plaintiff. 


WELLER againſ? SMEATON, 


I E plaintiff, who was leſſee of an antient mill on the river 
1 Ravenſburie, filed his bill againſt the defendant, ſtating his 
own title, and charging that the defendant had ereQed certain 
flood-gates, and other works upon the ſaid river, above the plain- 
tiff”s mill, for the purpoſe of conveying the water of the ſaid river 
to Deptford and Greenwich; whereby the plaintiff's null was ob- 
ſtructed, and that defendant had no right to ere& ſuch works: 
&c. and praying that the plaintiff might be quieted, by the in- 
junction of this Court, in the poſſeſſion of his mill, and that the 
defendant might be decreed to pull down his ſeveral works, 
and be reſtrained by injunction from building any other 
works, Tc. 


To ſo much of the relief prayed as required the works to be 
pulled down, and the defendant to be reſtrained, &c. the de- 


fendant demurred, for that the plaintiff ought to have eſtabliſhed 


his right at law, in the premiſes, before he required the aid of 
this Court. | | 


Mr. Mansfield, Mr. Madocks, and Mr. Stanley, for the 


The caſe of Buſh v. Weſtern, Pre. Ch. £30. proves that this kind 


of ſuit is properly brought in this Court, in the firſt inſtance, with- 


out being driven previouſly to law. It is analogous to the 
caſes of diverting water-courſes, which this Court has expreſsl) 
made a head of equity. There are ſeveral cafes in Liner 
Tit. Chancery, So The Ma or of York v. Pilkington, 1 All. 

4 5 282. 
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282. Ho v. Tenants of Bromſgrove, 1 Vern. 22. New Elm 
Hoſpital v. Andover, 1 Vern. 266. Beſides, this demurrer being 
merely to the relief, a full diſcovery is now obtained; and it will 
put the parties to a new and unneceſſary trouble and expence. 
It is not at all the ſame caſe as where a plaintiff applies for an 
injunction. 


Mr. Scott, and Mr. King, for the defendants. 


This Court will never permit a bill of this kind until the 
right is eſtabliſhed at law, for this is a diſpute between two in- 
dividuals, reſpecting a right in which no third perſon is con- 
cerned, and therefore cannot be ſaid to prevent any multipliciry 
of ſuits; Lord Teynbam v. Herbert, 2 Ath, 483. City of 


London v. Perkins, 4 Bro. P. C. 157. Vin. Tit. Chan. 425. pl. 35. 
Whitchurch v. Hide, 2 Ath. 391. 


Lord Chancellor, — I take it to be a head of equity to inter poſe, 
by way of injunction, when a party is erecting new works upon 
an old poſſeſſion; but when the works have been permitted to 
remain three years, that it is conſidered as ſuch a laches, as to 
preclude the party from having relief here, without going firſt 
to law. In this caſe, it has been put upon this ground, that it is 
within the equity of this Court, to take, ex ab origine, a queſtion 
whether or not a right is violated. It ſtruck me immediately, 
from a general recollection of the caſes, that the Court have exer- 
ciſed no ſuch juriſdiction. There are two ways in which applications 
to this Court have been made in this kind of caſes ; Firſt, in order 
to compel the party to try the right, which was one part of the 


573 
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WELLER 
againſt 
SMEATON. 


caſe of Welby v. The Duke of Rutland, 7 Bro. 75 5. in the Houſe of 


Lords: Secondly, To prevent a multiplicity of ſuits, which was 
a point in the ſame caſe ; moſt of the caſes on the ſubject had been 
looked into upon that occaſion, and it was found that in no in- 
{tance except that of Baſb v. Męſtern, this Court had ever. inter- 
poſed in a mere queſtion of right between A. and B. they having 
an immediate opportunity of trying the right at law, which 
would be definitive. If, after trial, the party ſhould begin again, 
and commit new treſpaſſes, it is poſſiblqa caſe might be made to 
induce this Court to interpoſe by way of injundtion, but merely 
when one party claims, and another denies a right, it is impoſſi- 
ble for the Court to entertain the bill. 

Demurrer allowed. 
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/ 


PRERRKYVN S againſt BAYN TON. 


T was agreed by the counſel on both ſides, and by Mr. Dich- 
1 ins the regiſter, that when ſubſequent intereſt was directed 
to be computed, it was the courſe of the Court, in caſe of a 
mortgage, to compute ſuch intereſt on the principal and intereſt 
reported due; but in caſes of bonds or legacies, to com- 
pute it on the principal only, and that this was eſtabliſhed by 
Lord Macclesfield, in a caſe reported in Peere Williams (1 Mit. 
453.) | This was the caſe of a ſum of money charged by will on 
land, as a reward for care taken of teſtator's daughter, who was 
a lunatic, and 


Lord Chancellor, conſidered this as the common caſe of a le- 
gacy, and directed the intereſt on the principal ſum only. 


+ See alſo 1 Wms. 480,—bg 3 —1 Yez. 496. 


NEALE againſt WADESON. 


N order had been obtained by the plaintiff for an injunc- 

tion for want of an anſwer, as a motion of courſe. Mr. 
Harvey now moved to ſet aſide that order for irregularity, on the 
ground of the bill having been referred for impertinence before 
the time for anſwering was out; and contended that referring 
the bill for impertinence ſtayed, of courſe, all proceedings in the 


cauſe ; and he cited a caſe of Harris v. Montgomery, Hil. 1783, 
for that purpoſe. _ - 


Lord Chancellor ſaid, that the rule was not generally, that re- 
ferring the bill for impertinence ſtayed all proceedings: but was 
only this, that upon a bill's being referred before the time for 
anſwering is out, the plaintiff ſhould not, at the expiration of the 
time, move for an injunQion, as of courſe for want of an anſwer, 
but ſhould be in the ſame ſituation as if the time for anſwering 
was not out; in which caſe he muſt move it upon notice and 
affidavit of circumſtances. If this caſe, therefore, had reſted on 
the ſingle ground aforeſaid, the plaintiff would not have obtained 
the injunction, without giving notice of motion ; but it after- 
wards appeared, that the defendant's clerk in Court had taken 
upon himſelf to waive taking advantage of the irregularity, by 

agreeing 
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agreeing that the plaintiff ſhould take an injunction as for want 1784. 
of an anſwer. 


NEALE 


againſt 
as W AaDESON. 


Ex parte WxsT. 


Lincoln's Inn- 


2 | Hall, 
In the Matter of Sca1s E a Bankrupt. — 
HIS was the petition of the bankrupt. The only queſ- ,,._..., 


tion aroſe upon the following clauſe in a will: „I leave ſhare ſhall 
to A. B. and C. ſons of Arthur Scarfe, 1, ooo l. each, the intereſt — with- 
to be added to the principal yearly, until they ſhall reſpectively d, 25 
attain the age of 21 years; and in caſe any of them ſhall die be- 
fore that age, then to the ſurvivors. A. died, and then B. both 
under 21 years of age. The queſtion was whether that part of 
the ſhare of A. which ſurvived to B. upon the death of A. ſur- 
vived afterwards to C. upon the death of B. or whether B. 's ori- 
ginal ſhare only ſurvived. 


Mr. Madocks infiſted, it was an eſtabliſhed principle in this 
court, that a ſurvived ſhare ſhall not again ſurvive, without ex- 
-preſs words, or manifeſt intention for that purpoſe; and cited 
Rudge v. Barker, Forreſt 124. and the opinions of Lord Xing 
and Lord Holt there mentioned, as fully eſtabliſhing this doc- 
trine. 


Mr. Scott, on the other fide, cited Pain v. Benſon. 3 Ath. 78. 


Lord Chancellor, — It is impoſſible for me to determine this 
ſurvived part to ſurvive again, without contradicting Lord Tal. 
bobs deciſion. The queſtion is, whether the word „bare, in the 
caſe cited, does not mean all that the party took under the will, 
which would take in the ſurvived part as well as the original 
ſhare, and which I ſhould think a very natural conſtruction; 
but here are caſes in point expreſsly determined otherwiſe. I 
own it ſtruck me forcibly from the firſt, that the whole ought to 

ſarvive ; but I cannot find any difference between this and the 

caſes cited; and I do not care to overturn a deciſion fitting in 
bankruptcies, when I can have no opportunity of re-conſidering 
my opinion. It is very neceſſary that the rules of conſtruction, 
in wills, ſhould be eſtabliſhed ; and 1 own I cannot make out 
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any diſtinction in this caſe. As to the caſe of Pain v. Benſon, it 
ſeems to me that Lord Hardwicke diſapproved of the general rule, 
which induced him to endeavour to find a diſtinction. I cannot 
agree with him in conſidering that caſe as an exception to the 
general rule, though perhaps I ſhould in his opinion of the rule 
itſelf. However it will be too much for me to decide this, againſt 
the authorities, in a petition on a bankruptcy. If the parties chuſe 
to bring it before me in a more ſolemn way, upon bill and an- 
ſwer, I will give it more conſideration. 


The parties afterwards filed a bill, and the cauſe was ſet down 
before his Honor the Maſter of the Rolle, who decreed that the 
ſhare did not ſurvive a ſecond time. 


BoynToON againſt PARKHURST. 


IR Grifith Boynton having by will impowered his wife 

(whom he made executrix) to raiſe, by mortgage of a parti- 
cular real eſtate, a ſufficient ſum of money for payment of his 
debts, in aid of his perſonal eſtate; and having deviſed to his 
wite the uſe of her jewels for her life. The cauſe coming on for 
further directions, a queſtion aroſe, whether the wife was not 
intitled to the jewels abſolutely, as her paraphernalia ; although 
the perſonal eſtate was not ſufficient to pay the debts, or whe- 
ther they ſhould be applied before the real eſtate charged with 
the debts, and on the authority of Tipping v. Tipping, 1 Wms. 
729. | 


Lord Chancellor decreed the Jewels to the wife, in prejudice of 
the charged eſtate. 


Ex parte Co HA M. 


Separate commiſſion having been taken out againſt Ferry- 


man, who was one of three partners, the joint creditors 
now petitioned to be admitted to prove their debts under the 
ſeparate commiſſion. 


1 5d 


COURT or CHANCERY. 


Lord Chancellor ſaid, he was aware that this point had never 
been decided, although it had been uſual for the commiſſioners 
to refuſe the proof of joint debts under ſeparate commiſſions; 
but he did not ſee why the rule that applies to the caſe of ſepa- 
rate creditors proving their debts under a joint commiſſion, did 
not apply to this caſe. His only doubt was, to what extent this 
benefit ſhould be allowed. It would be hard that the joint cre- 
ditors ſhould come upon the ſeparate eſtate, to the prejudice of 
the ſeparate creditors, and ſtill have an excluſive power of coming 
upon the joint eſtate ; but the ſeparate aſſignees might, if they 
pleaſed, poſſeſs themſelves of the bankrupt's proportion of the 
partnerſhip effects; and then he thought the juſtice of the 
caſe would be, that both the joint and ſeparate creditors ſhould 
come in, pari paſſu, upon both funds. But as the preſent petition 
was conſented to, he would make the order now upon conſent, 
and leave the point, for the preſent, where he found it, to be 
decided hereafter, upon more conſideration.“ 


IN THE 


V. Ex parte Hodgſon, vol. 2. 5%. 5. 


Ex parte NICHOLLS. 


IT having been referred to the Maſter to conſider of a proper 
maintenance for the infant Nicholls, out of the real and perſonal 
eſtate of his father (who died inteſtate): A. B. came before the 
Maſter, and objected to the maintenance allowed by the Maſter's 
report, inſiſting that the infant was illegitimate, and that he was 
heir at law, and one of the next of kin of the infant's father: 
but he had no evidence, before the Maſter, in ſupport of theſe 
facts: the Maſter therefore made his report of maintenance, and 


A. B. now excepted to this report upon the ſame grounds, which 
were now ſupported by affidavits; but 


Lord Chancellor ſaid, that exceptions would not lie to a report 
of maintenance; and moreover, that it was impoſſible for him 


to take notice, in this form, of A. B.'s title, which mult be firſt 
eſtabliſhed elſewhere. 
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Ex parte B Ex. 
A PETITION in PATENTS. 


Caveat having been entered againſt putting the great ſeal 

to a patent, for an invention, which bore date 12 Augn/t, 
1784, the Lord Chancellor, upon hearing the petition, took ſome 
time to conſider of it; and did not make his order for diſcharg- 
ing the caveat until the 27th Auguſt. The patentee did not en- 
roll his ſpecification untill the 18th December, 1784, ſuppoſing 
the patent bore date the day the final order was made : but he 
was then told the four months, limited by the act of parliament 
for the enrollment of ſpecifications, had elapſed. 


The patentee now petitioned the Lord Chancellor to alter the 
patent, by making it bear date the 27th of Auguſt, inſtead of 
the 12th ; but 


Lord Chancellor ſaid, that, although he was perfectly ſatisfied 
that the patentec was well entitled to his patent, and that his 


caſe was a very hard one; yet he could not make ſuch an uſe of 
his power, as keeper of the great ſeal, as to alter a patent, in any 
degree, upon an application of this ſort. That, perhaps, upon 
the petitioner's applying for a new patent, the officers might, un- 


der theſe oircumſtances, be induced to remit their fees; but that 
he could give no relief upon the preſent petition. 


HOARE again// PARKER, 


HE bill ſtated, that James Stuart, by his will dated 1t 
December 1752, gave and bequeathed to Robert Long, 
Henry Rower,and Robert Greenawaj,their heirs andadminiſtrators, 
all his eſtate, both real and perſonal, upon the truſts therein- 
after mentioned; and particularly, the ſaid teſtator gave and be- 
queathed to his wife Mary Stuart, for and during her life, (in 
caſe ſhe hould ſo long live ſole and unmarried; but not otherwiſe,) 
the uſe and uſage of ſuch and ſo much of his plate, as ſhe the 


articles than thoſe ſpecified; and although this was ſworn in the anſwer, that is not ſufficient. 


laid 
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ſaid Mary Stuart ſhould think fit, chuſe, and be deſirous to have 
the uſe of; and the ſaid teſtator thereby directed his ſaid truſ- 
tees to cauſe an inventory, or ſchedule to be made of the ſeve- 
ral particulars, whereof his ſaid wife ſhould make choice, and 
that under ſuch inventory or ſchedule, they ſhould take her ac- 
knowledgment in writing, ſigned by her own hand, of the 
receipt thereof, and of her having the ſame in her cuſtody, te 
the end that they might be enabled, in caſe of her death or mar- 
Triage, to recover the ſaid plate: and the teſtator then proceeded 
to diſpoſe of the reſt of his real and perſonal eſtate, for the benefit 
of his ſon and his iſſue, in the manner therein mentioned, and ap- 
pointed the ſaid Robert Long, Henry Rower, and Robert Greenaway, 


executors : That after the death of the teſtator, his widow Mary 


Stuart made choice of ſome of the plate, and ſubſcribed a receipt 
for the ſame: That Mary Stuart died on the 14th December 
1782, by which her intereſt in the ſaid plate ceaſed ;—but that 
the ſaid Mary Stuart in her life-time, pawned the whole or the 
greateſt part of the ſaid plate to the defendant, for ſome conſider- 
able ſum of money: That the plaintiffs (who were the aſſignees, 


in truſt, of the repreſentative of the Turviving truſtee and execu- 


tor under the will of the ſaid teſtator,) had commenced an action 
at law, againſt the defendant, for the recovery of the ſaid plate ; 
but, that they could not proceed therein for want of a diſcovery 
of what articles of plate were pawned to the ſaid defendant ; 

and the bill therefore prayed that the ſaid defendant might ſet 


forth and diſcover a full and particular account of all and every 


the ſeveral pieces and parcels of plate late belonging to the ſaid 
teſtator, ſo pawned or pledged, or pretended to be pawned or 


pledged by the ſaid Mary Stuart, or by any perſon or perſons 


by her order, or for her uſe, with him the ſaid defendant, 
together with the ſeveral days and times, when the ſame was 


or were ſo reſpectively pawned or pledged ; and the reſpective 


ſum and ſums of money, lent and advanced, or pretended to be 
lent or advanced on each particular article, with true copies of 
all entries in his books of accounts, papers, or memorandums, 
original or duplicates, of ſuch pawns or pledges, or in any wiſe 
relating thereto, in order to enable the plaintiffs to proceed to 
trial in the ſaid action, to recover back from the {aid defendant, 


the {aid plate, ſo pawned or pledged or pretended to be ſo pawn=- 


ed or pledged as aforeſaid. 
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To this bill, the defendant pleaded, that on the 6th day of 
April, and 31 day of Auguſt 1781, &&c. during all which time 
defendant carried on the buſineſs of a pawn-broker, the ſaid 
Mary Stuart being poſſeſſed of certain pieces of plate, and claiming 
the ſame as, and alledging the ſame to be, her own abſolute pro- 
perty, and the ſame ſo appearing to defendant, the defendant 
did bond fide, advance and lend to the {aid Mary Stuart, or for 
her uſe, ſeveral ſums of money, (to the amount therein men- 
tioned,) all which ſums of money were really and bond fide advan- 
ced and paid by defendant to the ſaid Mary Stuart, on the ſaid days 
accordingly, and the ſaid Mary Stuart, or her agent at the ſame 
time depoſited and pledged the ſaid pieces and parcels of plate 
reſpectively, with defendant, as a ſecurity for the ſaid ſums of 


money reſpectively ; defendant then averred that the ſaid monies 


never were repaid, and that he did not at any or either of the reſ: 


pective days, when the pieces or parcels of plate which were 


pledged or pawned by the ſaid Mary Stuart, with him as afore- 
ſaid, were pledged or pawned, or at any time before the death of 
the ſaid Mary Stuart, know or had any notice or information, or 
ſuſpicion of the will of ſaid tſteator, c. &c. Defendant then 
by anſwer denied notice, and ſaid that the ſaid Mary Stuart, 
or any other perſons on her behalf, never pledged or pawned, 
with defendant, any plate whatſoever, except the pieces of 
plate mentioned 1n the plea ; and that he had not, nor ever had 
had in his poſſeſſion or power any other plate whatſoever in 
which the ſaid Mary Stuart had any intereſt. 


Mr. Holliſ, in ſupport of this plea inſiſted, that the defendant 
being a purchaſer for a valuable conſideration, without notice, 
was not bound to aſſiſt the plaintiff by a diſcovery ; and cited 
Snelling v. Squibbs, 2 Ch. Ca. 47. Perrat v. Ballard, 2 Ch. Ca. 72. 
Abny v. Williams, 1 Vern. 27. 


Mr. Madechs and Mr. Stainſby, forthe plaintiffs, inſiſted that the 
rule of this Court, which ſays that without purchaſers notice, and 
for valuable conſideration ſhall not be bound to diſcover, only goes 
to a diſcovery of their title, and not of the particular things en- 
quired after, being in their poſſeſſion, which laſt is the object of 
the preſent bill; and Mr. Stainſby mentioned the caſe of Hartop 
v. Hoare, 3. All. 44. to ſhew how courts of law conſidered caſes 
of this kind; it was alſo inſiſted that this plea mentioning only 

3 ſome 
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ſome ſpecific articles of plate which were pawned, and not 
averring that no other articles of plate were ſo, (though 
that was done by the anſwer) did not meet the point made by 
the billz as it did not appear that the ſpecific articles, mentioned 
in the plea, were the ſame as thoſe enquired after by the bill 


Lord. Chancellor ſaid that he could not ſee any room to make a 
diſtinction between the caſes of a diſcovery being ſought for 
of the title of the purchaſer, and a diſcovery of the ſpecific 
things in his poſſeſſion; but the ſame rule mult apply to both, 
namely, that a purchaſer without notice, and for a valuable 
confideration is not bound, in conſcience, to aſſiſt the right owner 
in the legal recovery of the ſubject purchaſed under ſuch circum- 
ſtances. —He therefore thought that no objection to the preſent 
plea.— But the other objection, that it was not averred by the 
plea that no other articles (except thoſe ſpecified) had been pawn- 
ed to the defendant, ſeemed to him to be a good objection;—and 
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it was not ſufſicient to aver that by an anſwer; which would be, 


in fact, making the anſwer fupply the defects of the plea, in- 
ſtead of ſupporting it. The plea ought to have gone on to aver 
that defendant had no articles in his poſſeſſion, but thoſe ſpecified 


before; for otherwiſe, it is ſaying that the defendant, having lent 


money on certain articles, ſhall be a reaſon why he ſhould make 


no diſcovery as to any others: upon this objection, therefore the 
plea-mult_be over- ruled. 


_—— — 1 ”l-. et 


STUART againſt WORRALL, 


DIL to redeem, decree for redemption; in default of pay- 


ment, at the time to be appointed by the Maſter, the bill to 
be diſmiſſed with coſts. 


Report of money due, and affidavit of attendance at the time 
and place appointed by the report, and of non-payment. 


Motion (as of courſe) to diſmiſs the bill with coſts. Ordered 
accordingly, and ſaid by the regiſter to be the uſual way. 
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Rolls, Feb. G1lLMORE again SEVERN. 
it. 1785. | | 
Teſtator gave 13 EST AT OR gave to the children of his ſiſter Jane Ci. 


e =_ more, wife of Thomas Gilmore, 3501. with intereſt for the 


filter at 21; fame, to be paid them reſpectively, their equal {ſhares and pro- 


3 portions as they ſhould reſpectively attain 21, and in caſe any 


to the ſurvi- of them ſhould die under 21, then their ſhares ſhould go to the 


vor and ſur- . 
vivors: A ſurvivors and ſurvivor. 


child born 


f h fo 1 ' . . 
— t At the death of the teſtator, Jane Gilmore had two children, 


= 4 the plaintiff's ; afterwards, ſhe had another child: the plaintiffs 
ancy : 2 

of the others, were both infants ; and the Court was of opinion, that the 

5 -onicled to. youngeſt child, being born during the infancy of the other two, 


2a ſhare, 1 
8 though after the death of the teſtator, might be entitled to a 
{hare. 


As none were entitled to a veſted intereſt, the Court ordered 
the money to be paid into the bank. 


257 8 1 

. 4 SOWDEN againſt So w DEN. 
a DOBERT SOWDEN, being abo 
ape fertle- „ being about to marry Mar; 
— " Row, by ſettlement previous to the marriage, bearing date 
money to September, 1779, in conſideration of 1050. her marriage 


truſtees, to 


be laid our Portion, covenanted to pay to the truſtees 1, 5004. to be laid out 


4 Be —4 in the purchaſe of ſome freehold eſtate of inheritance 1n the 
chale o 
lands: 4. did county of Devon, upon truſt, out of the rents and profits thereof, 


not pay the | | 2 | 
Sz bu eee Mary Row an annuity of 15/. per annum, for her 


en . life, in caſe ſhe ſurvived her ſaid intended huſband; and, after 
tate; decreed the deceaſe of both, to raiſe by ſale 1, 500. or 2, ooo l. as the 
154 8 caſe might be, for the portion or portions of the child or child- 
trult. ren of the marriage, in ſuch ſhares, &c. as the ſurvivor ſhould 
appoint. He alſo covenanted to pay to the truſtees the further 

ſum of 5007. to ſimilar uſcs; and that, in cafe the lands pur- 

chaſed thould not fell for 2,c00/. the deficiency ſhould be 

made up out of his perſonal eſtate. Robert Sowden did not 

pay the 1,500/. or 500/. to the truſtees, but, ſoon after his mar- 


riage, purchaſed a freehold eſtate called Pound, for the price of 
I 25501. 


1 ' 
5 F * 
4 0 


IN THE COURT or CHANCERY, } 


2, 150 l. and the eſtate was conveyed to him and his heirs; and 
He died without making any ſettlement of that eſtate, leaving 
Mary his widow, Thomas his fon and heir at law, and Mary his 
daughter, who were the only children of the marriage, He 
died ſeiſed and poſſeſſed of other real and perſonal eſtate; the 
real eſtate deſcended on the eldeſt ſon, and the widow took out 
adminiſtration of the perſonal eſtate. 


The daughter filed her bill againſt the fon and widow, 
praying that the truſts of the ſettlement might be decreed to be 
performed, and that the eſtate called Pound, might be declared 
to be ſubject to the truſts of the ſettlement, or that the 2,000 /. 

covenanted to be paid by her father might be raiſed out of his 
perſonal eſtate, if ſufficient, or the deficiency made good out of 
his real eſtate, and the 2,000 J. when raiſed, might be applied 
according to the truſts of the ſettlement. 


The cauſe was heard on the day of December, 1784, and 
zd. of February, 1785, when the following caſes were cited, — 
Took v. Haſtings, 2 Vern. 97. Roundell v. Breams, 2 Vern. 482. 
Wilcox v. Wilcox, 2 Vern. 558.—Bridges v. Bere, 2 Eq. Abr. 
34.—Wilks v. Wilks, 5 Viner, 293.—Letchmere v. Letchmere, Ca. 
Temp. Tall. 80. 3 P. Wms. 211.—Coffin v. Dyke, or Dyke v. 
Leeds, 7th. July, 1740.—Deacon v. Smith, 3 Ath. 323.—Attorney 
General v. Whorwood, 1 Vex. 534.—There were alſo mentioned, 


F Brown's Parlt. Ca. 552.—Edwards u. Freeman, 2 Wins. 4 35.— 


665. Leis v. Hill, 1 Vezey 274. 


Some parob- evidence was offered to ſhew the intention of 
Robert Sowden in purchaſing the eſtate was to perform his co- 
venant, and it was read, but it was very ſlight. 


His Honor was of opinion, che evidence ought not to be ad- 
mitted. He thought Letobinere v. Letchmere, decided the caſe. 
He conceived the principle eitablithed to be that, © where a 
man is bound to do an act, and he does what may enable him 
to do the act, it ſhall be taken to have been done by him 
with the view of doing that which he was bound to do.” 


He therefore was of opinion, that the Pound eſtate was to 
be conſidered as purchaſed by Sowgden, with a view to perform 
the covenants in the ſettlement, and therefore was bound in 
equity to the performance of them; and decrecd accordingly, , 


James 
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James Hicuwavy, ELIZABETH BaADPTEY, Widow, Re- 
li& and Executrix of the laſt Will and Teſtament 
of THomas BraDLEy, deceaſed; THOMAS BraDLiEy 
and ELIZABETH BraDLEY, Infants, by the ſaid ExI- 
24 BETEH their Mother, and next Friend (the only 
Children of the ſaid ELIZaBET BaAbLE Y, Widow, 
by the ſaid THOMAS BRAD LEV, deceaſed) Joux 
Wercn, and Mary his Wife, Thouas PhiILrorr, 
and Jon CoxzETr, Aſſignees of Jausgs Warrs 
RoMNEv, under a Commiſion of Bankrupt, 


Plaintiffs. 


WIIIIAu JOHN BANNER, DANIEL Wixwoond, WILLIAV 
PriLLies, and ANN his Wife, aus BALL, Tory 
Hicuwar, Javes Warrs Romney, and Dorothy 


Ralls, 25 th his Wife, | — . 2 Defendants. 
April, 1785. | | | 
Settlement * ANCIS HIG HW A Y, in 1739, held certain eſtates of 


on marriage, 


to the hut- the manor of Chaagley, alias Chaddeſley Corbett, by copy of 
band for life, court roll, ibi et ſuis, but not at the will of the lord; the words 


remainder to 


wife for life, ſb; et ſuts are conſidered as giving an inheritance. By the cuſ- 


remainders to 


the heirs of tom of the manor, the copyhold lands defcend upon the eldeſt 


their bodies, - 
_ NE Se. Jon of the tenant, according to the rule of the common law ; bur 


ment, but on failure of ſons, the lands deſcend upon the eldeſt Shar 


not ſo where 
the power of alone, as cuſtomary heir. 


barring the 
entails given phones | 0 | | 
10 both. Francis Highway, by articles of agreement dated the 24th of 


Fune, 1734, and made previous to his marriage with Dorothy 
Cave, between Francis Highway, of the one part, and Mary 
Cave, widow, and Dorothy Cave, her daughter of the other 
part, in conſideration of che intended marriage, and of 1,000 /. 
to be paid by Mary Cave as a portion with Dorothy, covenanted 
with Mary Cave, at any time after the marriage, at the requeſt of 
Mary Cave, to ſurrender his copyhold lands to the uſe of him- 
felf for life, remainder to his intended wife Dorothy Cave for 
life, in hea of dower ; and from and after the decezſes of Fran- 


eis and Dorothy, to the uſe of the heirs of her body by him, if 


IN THE COURT OF CHANCERY, 


he ſurvived her; but if ſhe ſurvived him, tothe heirs of his body 


on her body to begotten, remainder to his own right heirs ; and 
after taking notice, that, by the cuſtom of the manor, Dorothy 
would be intitled to the land for life, for her free bench, if ſhe 
ſurvived him, unleſs he ſhould do ſome act to prevent it: He 
further covenanted with Mary Cave, her executors, adminiſtra- 
tors, and aſſigns, that he had not done, and would not there- 
after do any act to prevent Dorothy from holding or enjoying 
the premiſes, during her life, for her free bench, or to prevent 
the ſame deſcending to the heirs of his body by her, immedi- 
ately after her death, or do any act to charge, mortgage, or in- 
cumber the ſaid eſtate, or any part thereof; and likewiſe cove- 


nanted, that in caſe Dorothy ſhould die before him, and before 


ſuch ſurrender ſhould be made as aforeſaid, leaving iſſue, that 
he would, within three months after her death, ſurrender the 
ſaid premiſes, free from incumbrances to the uſe of himſelf for 
life, and after his death to the uſe of the heirs of the body of 
MIR by him, with remainder to his right heirs. 


Francis Highway and Dorothy Cave afterwards married, and 
had iſſue ſeveral ſons. and daughters; the eldeſt of which ſons, 


| Thomas, married without his father and mother's conſent, . 


whereby he diſobliged them. 


On the 8th of April, 1760, Francis Highway ſurrendered the 
eſtates to the uſes mentioned in the marriage articles, and Fran- 
cis was admitted accordingly ; and, at the ſame court, he and Do- 
rothy his wife ſurrendered the eſtates to the uſe of Francis and 
Dorothy for their joint lives, and the life of the ſurvivor, and 
after their deaths to the uſe of Thomas, their eldeſt ſon, for life, 
and after his death to the firſt ſon of Thomas, who ſhould live to 
attain 21, and the heirs of ſuch firſt ſon for ever; and for want 
of ſuch iſſue male of Thomas who {ſhould live to attain 21, to 
the uſe of ſuch perſon or perſons, and for ſuch eſtate and eſtates, 


and in ſuch manner as the ſaid Francis Highway ſhould by deed 
Ar will appoint. 


Francis, by his will dated 16th September, 1772, after taking 
notice of the above ſurrender, deviſed the whole of the copyhold 
eſtates (except a dwelling-houſe, with its appurtenances) to his 
1on Thomas Highway, and his heirs, ſubjeR to the payment of 

Vol. I. 7 1, 200%. 
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1, 200 J. for the benefit of ſome of his younger children, and 
other iſſue, to be paid at the end of ſix months after the deceaſe 
of the ſurvivor of Francis Highway and Dorothy his wife, in the 
manner and proportions mentioned in the will. Francis High- 
way died 21ſt December, 1772. On his death, his widow entred, 
and was admitted tenant, and enjoyed for her life, and Thomas 
Highway was admitted tenant, ſubject to the eſtate for life of his 
mother, and ſurrendered to the uſe of his will ; and, by his will, 
deviſed the eſtates to the defendants Banner and Winwood, and 
their heirs, upon certain truſts. Thomas afterwards died with- 
out iſſue. 


On the death of Thomas, John his brother, as having an equi- 


table eſtate tail under the marriage articles of his father and mo- 


ther Francis Highway and Dorothy his wife, or under the firſt 


mentioned ſurrender, claimed the eſtates, and afterwards fold 


his intereſt therein to Phillipe, who married the widow of Thomas 
and reſiduary deviſee in his will; and John Highway was ad- 


mitted tenant, and ſurrendered to Banner and Winwwood, the 


truſtees, upon the truſts in his brother Thomas Highway's will. 


The bill was filed (among other things) to have the 1, 2000. 


raiſed. Several queſtions were made in the cauſe ; 1ſt. Whether 


the ſurrender, in 1786, to the uſes mentioned in the articles, was 
a due execution of the articles ; and whether, by the ſubſequent 
ſurrender, Francis Highway gained an abſolute power over the 
eſtate. 2dly. Whether if Francis Highway had not a power to 


diſpoſe of the eſtate; and whether Thomas, who was intitled to 


other property under his father's will, was not bound to make 
an election to abide by the will, or make a ſatisfaction for the 
1,2007. out of the other property deviſed to him; and whether 


he had not actually made his election, and barred the entail by 


the ſurrender to the uſe of his will ; eſtates tail being barrable by 
ſurrender, according to the cuſtom. And 3dly. If the eſtate 
tail was not barred by the ſurrender of Francis and Dorothy, or 
by the ſurrender of Thomas (which laſt ſurrender, being in the 
life-time of Dorothy, who was tenant. for life, his Honor was of 


opinion would not operate to bar the entail) ; whether %, 


who alſo took benefits under his father's will, was not alſo bound 
to make an election. 


His 


IN THE COURT or CHANCERY. 


His Honor, being clearly of opinion in favor of the plaintiffs 
on the firſt queſtion, did not decide the other two; but intimated 


587 
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his opinion, that if Fohn Highway took as a rentaindeyanii, he Hienwar 


was certainly bound to make an election; and diſtinguiſhed the 
caſe from White v. White, before Lord Bathurf, 


Upon the firſt point, his Honor ſaid the principles on which 
the caſe had been argued, could not be controverted.. The only 


doubt was whether they applied to the caſe before him. In Wet 


v. Eriſſey, the rule had been ſettled, and fince adhered to in many 
caſes, particularly Neale v. Neale, before Lord Bathur/t, that ar- 
ticles for a ſettlement on a huſband, and the heirs of his body, 
ſhould be carried into execution as a ſtrict ſettlement : and it had 
been conſidered as vain to make a ſettlement, which inſtantly 
might be defeated by a recovery. But the doctrine has never 
gone ſo far, where that party could not ſuffer a recovery alone. 
He ſaid he did not know that the point had been decided ; he 
muſt therefore decide as reaſon, and the principles of the caſes de- 
cided, led him. He obſerved, that it was anciently a common 
mode of ſettlement to the huſband for life, to the wife for life, 
and to the heirs of the body of the wife by the huſband. It 
was thought i ſufficient precaution to preſerve the entail, that it 
could not be deſtroyed unleſs both huſband and wife concurred ; 
and 1t was thought better that the power {ſhould be given to he 
two parents, concurring, than that the property ſhould be abſo- 
lutely tied up. With reſpect to the cafe before him, the limita- 
tion appeared to be anxiouſly worded : The concurrence of both 
parties was neceſlary to deſtroy the entail; which ever ſurvived, 
it was out of the power of the ſurvivor. He thought he had no 
authority to ſay that this was not what the parties meant : that 
he could not put on the articles the conſtrudtion contended for 
by the defendants: it would be interpoſing perhaps his withes, 
inſtead of the intentions of the parties ; but if his wiſhes were 
to interfere, he ſhould endeavour to ſupport what had been done, 
which appeared to him to ſhew the wiſdom of the mode of ſet- 
tlement : however, he was not to look to the impropriety of what 
had been done, but to the power which the parties had to do it 
and he thought that point clear, which delivered him from the 
neceſſity of deciding on the queſtion of election. On that point, 
however, he ſaid he had no doubt. A queſtion . had been made, 
+ whether 


a: gain 


BAN ER. 
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1785. whether the doctrine of eledion applied to copyholds; but 
— chat had been decided by the Court of Exchequer, in Standiſh v. 
 Hrenway Standiſh *, On the firſt point, he declared his opinion that the ar- 


a: ain} 


BANNER. ticles were properly carried into execution by the firſt ſurrender 
| in 1768 ; and that the ſecond ſurrender let in the diſpoſition 
made by Francis Highway's will; and he decreed that the 1,200 /, 
ſhould be raiſed out of the eſtate, according to the will, and gave 

the directions neceſſary for that purpoſe. 


* Frank v. Standiſh, Exchequer, 19th December, 1772. A teſtatrix being ſeiſed of free. 
hold eſtates, and ſome copyhold lands, lying diſperſedly, and having ſurrendered her copy- 
Hold eſtates to the uſe of her will, by her will deviſed all her real eſtates, as well freehold as 
copyhold, and gave Lady Standiſh, who was one of her co-heirs at law, 1,000/, Aſter the 
making of her will, ſhe exchanged thoſe copyhold lands for others: which were ſurrendered 
to her, and did not ſurrender thoſe to the uſe of her will. The cauſe had been heard a few days 
before, when the queſtion was made, whether Lady Standi/þ ſhould be put to her election; 
and the Court this day gave judgment unanimouſly, that this caſe was within the reaſoning 
of Noys v. Mordaunt, 2 Lern. 581, and Lady Standiſs having elected to take the 1,000). 
legacy, decreed that ſhe and the other co- heirs ſhould ſurrender the copyhold to the uſes of 


the will. 
May, 7th, RoB1insoN again Lord BYR ON. 
1785. O | ; 
* e OTION for an injunction to reſtrain Lord Byron from 
fendant from preventing the water flowing to a mill which the plain- 
preventing 


water flow©. tiffs uſed for a cotton manufacture, or letting a greater quantity 
125m esu. of water than uſual flow upon the mill. 


lar quantities 
to a mill. 


The motion was before appearance, upon affidavits which ſtated 
that, ſince the 4th of April, Lord Byron, who had large pieces of 
water in his park, ſupplied by the ſtream which flowed to the 
mill, had at one time ſtopped the water, and at another time let 
in the water in ſuch quantities as to endanger the mill ; and the 
affidavits contained ſtrong expreſſions of Lord Byron's ſhewing 
that his object, in theſe proceedings, was to obtain money from 
the plaintifts, | 5 1 


Lord Chancellor. The Court will not reſtrain what has been 
enjoyed for 20 years paſt; but if what has been ſo enjoyed is 
uſed in a different way, ſo as to do miſchief, the Court may in- 


terpoſe.—His Lordſhip accordingly ordered an injunction to 
reſtrain 


in Tus COURT or CHANCERY, 
reſtrain Lord Byron from uſing dams, wears, ſhuttles, floodgates, 


and other erections, otherwiſe than he had done before the 4th 
of April, 1785. 


Afterwards his Lordſhip altered the tex terms of the . and 


added the words, © ſo as to prevent the water flowing to the mill, 


in ſuch regular quantities as it had ordinarily done before the 
4th of April.” 


When the anſwer came in, it was inſiſted before the Maſter of 
the Rolli, ſittin g for Lord Chancellor, that the affidavits could not 
be read ; but he was of a contrary opinion.* 


* . poft. vol. 2. 90. 


P1iTT again} BEN YON. 


H E teſtator directed the intereſt of a ſum of pagodas, to 
be paid to A. B. during her life; and after her death he 
gave the pagodas to his reſiduary legatees after-named. He then 


gave the reſidue of his eſtate to Pitt and Ben yor as tenants in 
common. 


Pitt died, Benyon ſurvived, and died, plaintiff was repreſen- 
tative of Pitt, defendant of Benyon, A. B. died. 


It was infiſted for the defendant, that the intereſt of Pit and 
Benyon in the pagodas was a joint-tenancy. 


Lord Chancellor was of opinion, it was part of the reſidue; and 
that the reſiduary legatees were tenants in common of this, as 
well as of the other parts of the reſidue. * 


See Perkins v. Baynton, ante, p. 118. 


Vor. I. OLIVER 
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Or1ve 12 FRE WE N. 


HI S was a bill filed by the next of kin, againſt the de- 
fendants the executors and' other parties, for an account 
of the reſidue, c. 


The queſtion was, whether the executors, ſome of whom had 
unequal legacies, and others none, or the next of kin ſhould take 


the reſidue. There was a clauſe in the will, directing that, in 


caſe anylegatees ſhould die in the life-time of the teſtator, their le- 
gacies ſhould go to the executors. Lawſon v. Lawſon, 77 Bro. 
Parlt. Ca. 511, and other caſes cited in the caſe of Bowker v. 
Hunter, ante p. 328. were recognized in the preſent caſe, but, after 
a ſhort argument the Chancellor diſmiſſed this bill; being of 
opinion that the plaintiff had no right to a ſhare of the reſidue, 
but that the ſame belonged to the executors. 


A TABLE 


O 


PRINCIPAL 


F 


MATTERS. 


—_— 


—_= u—_ 


The matters marked with an ꝗſteriſt occur in the Appendix; thoſe with a 
dagger preceding, in the additional notes to this edition : where the dagger 
follows the leiter n (nf) the note in the former edition is conſiderably enlarged 


in the preſent. 


A. x4 
ACCOUNT. 
FF ONEY belonging to wards of the 


court cannot be transferred to the 
Accountant General, to the credit of the 
cauſe, until the account is taken before the 


Maſter, ( Bencraft v. Rich) Page 56 
tFADEMPTION. 


Removal of goods (except in a caſe of neceſ- 
ſity) will be an ademption of a gift of the 
goods by will, (Green v. Symonds) 129 mn 


AGREEMENT. 


Se BILL for SPECICIFIC PERFORMANCE. 


ALLOWANCE. 


A ſpecial direction to the Maſter, in ſettling 
an allowance to an eldeſt ſon, to conſider 
the birth of a poſthumous child, refuſed 


(Burnet v. Burnet) 179 
See MAINTENANCE, 


For BANKRUPT'S ALLOWANCE, See BANK=- | 


RUPT, 1 


ANNUITY. , 


An annuity given to teſtator's wife, for life, 
and then, after certain intereſts, to remain 
to the teſtator's eldeſt ſon, and the heirs 
male of his body, remainder to his (teſta- 
tor's) next eldeſt ſon, and his heirs male; 
the eldeſt and two other ſons died, living 
the wife: This is not perſonal eſtate veſt- 
ing abſolutely in the eldeſt ſon, nor does 
it veſt in the fourth ſon, as an executory 
deviſe, but, the annuity being exhauſted, 
ſinks into the reſiduary eſtate of the tefta- 
tor (Turner v. Turner) Page 316 

An annuity charged upon the Poſt-office, un- 
til a ſum ſhould be paid to be laid out in 
land, is a mere perſonal annuity, and paſles 
by grant or transfer ( Holderneſſe v. Car- 
marthen) | 377 

A gift, by will, of ſtock in long annuities, 
primd facie, means ſo much a year (Stafford 
v. Horten) 482 

But evidence ſhall be let in of the ſtate of the 
teſtatrix's property, to ſhew ſhe could only 
mean a groſs ſum to that amount (Foune- 
reau v. Poyntz) 472 


ANSWER. 


Upon motion for time to anſwer, the defend- 
ant puts in a plea ; it is a ſufficient compli- 
ance with the order { Roberts v. Hartley) 56 

| AR 


A TABLE OF PRINCIPAL MATTERS. 


An anſwer only denying combination, is not 
a compliance with an order for time to 
plead, anſwer, or demur, but not to demur 
alone (Lee v. Paſcoe) Page 78 

An anſwer ſhall not be amended after an in- 
dictment for perjury preferred or threaten- 
ed, in order to avoid the indictment (Verney 


v. Macnamara) 419 


When ſums are ſpecifically charged in the 


bill to have been received by the defendant, 


he muſt anſwer ſpecifically; and it is not 
enough to refer to a ſchedule ( Hepburn v. 
Durand) 503 


See A8SETS— EVIDENCE, 


APPEAL. 


nd 


„ * 


An appeal ſhall not be for coſts only (Mird- 


man v. Kent) 140 


APPOINTMENT. 


Cee PowER.—TERMs for YEARS. 


ASSETS. 


Teſtator directed that all his eſtates ſhould be 
ſold, and, after payment of certain ſums, 
the remainder to be vefted in his executors for 

the payment of debts - the money ariſing from 
the ſale, held to be equitable aſſets ( Newton 
v. Bennet) | 135 

Deviſe to executors to ſell and apply the mo- 
ney to payment of debts, the aſſets are equi- 

table (Silk v. Prime) 139 nf 

An admiſſion of aſſets, by the executor's an- 
ſwer, is waved, if the plaintiff goes to an 
account before the Maſter (Hall v. Buſhby) 

484 
See RE VERSION. 


B. 


BANK or ENGLAND. 


The queſtion being whether the plaintiff 
has a lien upon ſtock ; the Court will not 
order the Bank to permit a transfer (Birch 
v. Corby) 571 


MA 


— 


BANKRUPT. 


A conveyance of all a man's goods as a ſecu- 
rity, (he being at the time ſolvent) was 
thought by the Lord Chancellor, no a& of 
bankruptcy, and the jury having found the 
party a bankrupt, a new trial was award- 
ed: but upon a ſecond trial, a caſe re- 
ſerved, and argument in B. R. it was held 
to be an act of bankruptcy ( Haſſel v. Simp- 
ſon) | Page 99 

A. in order to renew a leaſe, borrowed half of 
the fine of a trader, and gave a note to re- 
pay it, unleſs, by will, ſhe ſhould give the 
eſtate to one of his children : She, by will, 

gave it to his daughter; the father became 
bankrupt: the aſſignees held to be entitled 
under 1 Ja. 1. c. 15 (Fryer v. Flood) 160 


| A farmer taking the ſoil off the waſte to make 


bricks, and afterwards paying a conſidera- 
tion for it, is a trader within the bankrupt 
laws ( Ex parte Harrijon) | 173 


| So of renting brick ground only, independent 


of the farm ( Parker v. Wills) ibid. nt 
Annuity creditors not allowed to prove their 
debts, but upon the conſent of the other 
_ creditors at a ſpecial meeting (Ex parte 
Cator) 267 
No r unleſs the bonds were forfeited at law 
(Ex parte Burrow) 268 


A. having made an inſurance for the benefit 


of B. 's teſtator, pledged the policy with 
the broker for his own debt: This is not 
a fraud ulent leaving of the policy in A.'s 
hands by B. 's teſtator ¶ Fallener v. Caſe) 125 


Piedge of a leaſe by a perſon who afterwards 


becomes bankrupt, carried into execution 
againſt the aſſignees (Ruſſel v. Ruſſel) 
| : 269 & n+ 
Evidence of a bankrupt who had his certifi- 
cate and allowance admitted to decreaſe the 
fund (ibid.) | 269 
Where a party has clear ſeparate demands on 
a bankrupt, he may ſue for one, and come 
under the commiſſion for the other; but not 
if they are only different ſecurities for the 
the ſame debt ¶ Ex parte Crinſoz) 270 
An aſſignee keeping money unneceſſarily in 
his hands, and uſing it in his trade, ſhall 
pay intereſt for it (Treves v. Townſhend) 


3 384 


Father, 
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Father, being ſeiſed of an eſtate for life, re- 
mainder to the ſon in fee, they join in a 
mortgage; the father becomes bankrupt, 
and the mortgagee files his bill of forecio- 
ſure, and the eſtate is ordered to be {old : the 
ſon cannot prove the value of his remainder 
as a debt under the commiſſion ( K:trear v. 
Raynes) Page 384 

Sums ſecured under a marriage ſettlement, 
are proveable under a commiſſion of bank- 
rupt, ſo far as they are certain (Ex parte 
Mitford) 398 

Debts upon the inſurance of ſhips are only 
proveable againſt the ſeparate eſtate of the 
partner who ſigns the policy; the inſurance 
by a partnerſhip being againſt the 6 Geo. 1. 
c. 18. (Ex parte Angerſtein, and Ex parte 
Lee) | 399» 400 

The bankrupt's allowance ſhall, in the caſe of 
partners, 
proportions in which their reſpective effects 
have contributed to the payment of the 
debts (Ex parte Bate) 452 

® Toint creditors admitted to prove againſt the 
ſeparate eſtate by conſent (Cobham Ex parte) 
576 

Joint creditors admitted to prove their debts 

on the ſeparate eſtate of one partner, there 


being no joint eſtate (Ex parte Hayden) 454 


See PLEDGE. 


BARGAIN. 


Unreaſonable bargains made with an heir, &c. 
although more than of age, and upon his 
own offer, ſet alide, on what circumſtan- 
ces and upon what terms (Gwynne v. Hea- 
ton) I 

Deeds entered into by parties, knowing their 
rights are not to be ſet aſide, though upon 


inadequate conſideration (Stephens v. Bate- 


man ) 22 


A fair ſettlement, beneficial to the family, was 
not ſet aſide, although made with tenant in 


tail, immediately upon his coming into poſ- 


ſeſſion, and at the recommendation of the 
father who took an intereſt under the ſet- 
tlement ( Kinchant v. Kinchant) 359 
* Taking an annuity worth 9 years purchaſe 
at 5 years, is an unconſcientious bargain, 


and the Court will give the taker no al- 
Vor. I, 


be divided between them in the 


MATTERS. 


ſiſtanee in a bargain for a te purchaſe 
(Vaughag v. Thomas) Page 556 
*Leaſes for lives, obtained by agents of a 
deceaſed perſon of weak intellects, upon in- 
adequate conſiderations, ſet aſide. ¶ Gartſide 
v. Iherwood) 558 


BARON and FEM E. 


The wife's bond, given jointly with her huſ- 
band, ſhall bind her ſeparate property 
(Hulme v. Tenant) 16 

What intereſts of the wife ſo veſt in the huſ- 
band as to veſt in his aſſignees upon a bank- 
ruptcy (Saddington v. Kinſman) 44 

*Where truſtees are interpoſed, the Court 
will not authoriſe a married woman's part- 
ing with her life-intereſt in a ſum of money 
upon examination; inanalogy to an exami- 
nation on a fine at law ( Fraſer v. Bailey) 5 18 

* Jewels of the wife, though given by the huſ- 
band's will to her for life, ſhall not be 
ſold for payment of the huſbanJ's debts, 
charged on a real eſtate in aid of perſonal- 


ty ( Boynton v. Parkhurſt) 576 
BILL 


Will net lie againſt ſeveral for a mere legal 
demand, on account of the death or bank- 
ruptcy of ſome of the parties (Hoare v. Con- 
tencin ) 27 

Bill by a tutor for an annuity, claiming it as a 
debt under a deviſe for payment of debis by 
bond, mortgage or ſimple contract, the only 
evidence being letters referring to an annu- 
nuity, but not ſtating its duration, diſmi//2d 
(Jameſon v. Skipwith) 34 

Bill will nat lie for one pariſh againſt another, 
to aſcertain boundaries (St. Luke's Pariſh 
v. St. Leonard's) 40 


Bill will net lie to compel an hoſpital to renew 


d aleaſe upon payment of a fine of one year's 


rent (Semervill v. Chapman ) 61 


Wilhlie for a diſcovery of matter to conſtitute 


a deſence to an action at law ( Biſbep of Len- 
don v. Fitch) | 96 
Will net lie againſt ſeveral tenants of a manor 
for quit-rents, unleſs the premiſes are un- 
tain ( Bouverie v. Prentice) 200 
Can not be diſmiſſed without co/?; on the plain- 
tiff's motion, unleſs by conſent at the bar 
(Fidele v. Evans) 


267 
7 R 


The 
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The proceſs directed by the 5 G. 2. c. 25. in 


order to the bill being taken pro confeſſo, ſhall 
iſſue notwithſtanding a ſubpana has been 
ſerved ( Mawer v. Mawer ) Page 388 


BILL for ſpecifig Performance of Agreements. 


A. ſells an eſtate for an annuity. A. dies 
before any payment of the annuity; if the 
contract be fair it ſhall be ſpecifically per- 
formed ( Mortimer v. Capper) 156 

In ſuch. bill againſt the vendor, the vendee or 

bis heir being in poſſeſſion, (the agreement 
having been made by the tenant for life, 
with the reverſioner,) and an account of 
the purchaſer's perſonal eſtate becoming ne- 
ceſſary, an early day ſhall be appointed for 
payment of the purchaſe money, and in 
failure, the bill guoad hoc to be diſmiſſed 
(Loawther v. Andover) 396 

Bill for ſpecific performance of an agreement 
to purchaſe, diſmiſſed, there being a conceal- 
ment on the part of the vendor (Shirley v. 
Stratton) 440 

* That the vendee bought on a ſpeculation (if 
that was not conſented to by the vendor) 
no defence to a bill for ſpecific performance 


(Adams v. Weare) 567 


BILL of Revivor, 


Bill of revivor will lie for coſts ordered to be 
paid into the bank (Hall v. Smub) 438 


BILL Parties. 


In a bill againſt the committee of a voluntary 
ſociety who contract with a tradeſman, it 
is not neceſſary to make the other mem- 
bers of the ſociety parties (Cullen v. 


Dueenſberry) 101 


So of the commiſſioners of a navigation who 


have ſigned any of the orders ( Horſley v. 


Bell) Thid. n. 
In a bill by creditors againſt the executor, it is 
not neceſſary to make the reſiduary legatee 
a party (Lawſon v. Parker) 303 
Where there are three mortgagees, being joint 
tenants, one cannot bring a bill to forecloſe 
without making the other parties (Lowe v. 
Morgan) 368 


N 


BOND. 


A bond, being at the teſtator's houſe in Sahl, 
does not paſs by the words in his will, « / 
give all in Suffolk,” the bond having no lo. 
cality ¶ Moore v. Moore) Page 127 

Securities for money do not paſs by goods in 
teſtator's ſtudy (Green v. Symonds) 129 n, 


| A bond given for ſilks taken up to be fold, 


decreed to be given up on the payment of 
the money actually raiſed by the ſale of the 
filks (Barker v. Vanſommer) 149 
A bond given for a genera! purpoſe of raiſing 
money, and depoſited by the obligee with 
another as a ſecurity, ſhall be liable to the 
obligee's debt: not ſo if given for a ſpecial 
purpoſe (Cator v. Burke) 434 


E. 
ABN ET. 


By the bequeſt of a cabinet of curoſities, jew- 
els worn as ornaments of the perſon do not 
paſs, although they were uſually ſhewn as 
part of it (Cavendiſh v. Cavendiſh) 467 


CHARGE 


On a real eſtate for a charity (void by the 
Mortmain Act) ſhall fink in favour of the 
deviſee, not go to heir at law or reſiduary 


| legatee (MHrigbt v. Row) 61 
+8. P. (Jackſon v. Hurlecꝶ) 61. n. 
+ Sed vide (Bland v. Miitins) Ibid. 


When a tenant for life pays off a charge (al- 
though he take no aſſignment) he becomes 2 
creditor for the amount of it; put where te- 
nant in tail pays off a charge, he does it in 
exoneration of the eſtate, unleſs he ſhe ws 
his intention to be otherwiſe (Jones v. 
Morgan). 206 

A charge of legacies under a viz. then a 
legacy out of the perſonal eftate, then other 
legacies without any fund named, theſe laſt 
are not charged on the real eſtate ( Hone v. 
Meacraſt) | 261 

Under a general charge, copyhold is liable as 
well as | 1 (Combs v. Gitſon) 273 

| 1 Of 
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4 Of debts and legacies on land, the purchaſer 


is not obliged to ſee to the application 
(Jebò v. Abbet) Page 186. n. 


Sce MoRTOGAGE. 


# / 
Sze DevistE for PAYMENT of DEBTS. 


CHARITY. 


Truſtees of a charity are ordered to be 
elected out of a certain pariſh; an informa- 
tion to remove them, as not having been ſo 
elected, muſe ſtate that there were inhabi- 
tants fit to be elected (Attorney General v. 


Cowper) 439 


See MoRTMAIN. 


CHATTELS. 


Chattels given as heir looms, to be enjoyed by 
the perſons who ſhall be in poſſeſſion of cer- 
tain houſes, a ſon being born who was te- 
nant in tail, ſubject to his father's life eſtate, 


theſe chattels will veſt in him abſolutely, and 
he dying, in his father as his repreſentative 


( Foley v. Burnell) 274 


* 


COD ICIIL. 


"There being ſeveral codicils to a will ſome of 
which were bare repetitions of former 
ones, theſe were declared to be mere ſub- 
ſtitutions, and the legatee entitled only to 
take under the one (Campbell v. Radnor) 271 

Where a legacy is given in a will and another 
in the codicil to the ſame legatee, he ſhall 
take both ( Ridges v. Morriſſon) 389 

S. P. ( Hooley v. Hatton) : 390, n. 

TA codicil referring to a will operates as a 
republication ( Coppin v. Fernyhough) 265. n. 


COMMISSION, 


Application for a commiſſion to examine wit- 
neſſes in India, to prove the teſtator's inten- 
tion that his wife ſhould take legacies given 
her by two codicils almoſt identical in their 
expreſſions, reſuſed, except upon her oath, 
that ſhe believed ſuch to be the teſtator's 
intention (Coote v. Coote) T 448 
4 | 


| 


CONDITION. 


Deviſe, if A. or B. ſhall marry into the fami- 
lies of C. or D. and have a ſon, then I give 


my eſtate to that ſong if they ſhall not marry, 


then to E. A. and B. married, but not into 
the favoured families, the marriage is a 
condition precedent which they have their 
whole lives to perform, and E. has no claim 
till after their deaths (Randall v. Payne) 


Page 55 


See MARRIAGE, 


CONSIDERATION. 


Inadequate conſideration a badge of fraud 
(Eynne v. Heaton) 8 1 
S. P. (Gartſide v. Iſbertucod) 558 


COPYHOLD. 


Under a general charge of debts upon land, 
copyhold is liable as well as frechold (Coombe 
v. Gibſon) 273 
*Enfranchiſement of a copyhold, by one having 
a partial intereſt, is for the benefit of the 
remainder-men as well as his own (Hy 


v. Caokes) 617 

*The doctrine of election applies to a copy- 

hold { Frank v. Standiſh) | 588. n. 
COSTS. 


On an aſſignment of dower, by commiſſioners, 
the dowereſs ſhall have no coſts, unleſs other 
queſtions are raiſed in which the party is 
litigious (Lucas v. Calcreft). 134 

There ſhall not be a re-hearing or appeal for 
coſts only, unleſs on very ſpecial circum- 
ſtances (Virdman v. Kent) | 140 


But there may be a bill of revivor for coſts or- 


dered to be paid into the bank (Hall v. 
Smith) | 438 
In a cauſe ſet down upon bill and anſwer, the 
court may give full coſts ( Manſell v. Bowles ) 

| | 493 

When the material iſſue has been found for 
the party ſetting down the cauſe for further 
directions, he ſhall have the coſts of the 
trial at law ( Blackburne v. Gregſon) 420 

| | COVE. 


— * — 
— - - 
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1 


COVENANT 


To ſettle a particular eſtate, the breach is 
matter of damage, and an iflue ſhall be 
granted to try what the damage is (ade 
v. Paget) Page 363 

* Onecovenants to pay money to truſtees to be 
laid out in real eſtate; he does not pay it, 
but purchaſes an eſtate, it is ſubject to the 
uſes ( Sotoden v. Sowden) 582 


DAMAGES 


Received or aſſeſſed for a breach of covenant 
in not ſettling a certain eſtate; if the party 
would have been ſeiſed of the eſtate in fee, 

the damages are part of his perſonal eſtate; 
but if ſubject to contingencies they ſhall be 
laid out in land (ade v. Paget) 


DEBTS, 


See CHARGE. 


DEEDS, 


Entered into by parties knowing their rights, 
though upon inadequate conſideration, ſhall 
not be ſet aſide (Stephens v. Bateman) 22 

Depoſited as a pledge will entitle the holder 
to have a mortgage (Ruſſel v. Ruſſel) 270 

+ See alſo the caſes Ibid. n. 


DEMURRER 


Upon an order to plead, anſwer, or demur, but 
not to demur alone, the defendant demurred, 
and anſwered only by denying combination, 


the demurrer was ordered to be taken of | 


the file (Lee v. Paſcoe) 78 
Upon a guare impedit brought againſt the or- 


dinary, he files a bill for a diſcovery whether | 


there were not a bond of reſignation given, 
in order to plead it to the action; the de- 
fendant demurred, 1ft, that the aiſcovery 


would ſubject bim to penalties; 2d. that it 


was immaterial, To the 1ſt. it was an- 
ſwered that the bonds were legal, to the 2d. 
that the plaintiff had a right to the diſco- 


very, and its materiality is to be debated 


--- $03} 


MATTERS. 


. elſewhere: and the demurrer was over-ruled 
( Biſhyp of London v. Hich) Page 96 
Allowed to a bill for a conveyance, the eſtates 
being legal, not equitable ones (Thong v. 
Bedford) 313 
To a bill againſt the Eaſt India Company and 
their Secretary, to diſcover by what autho- 
rity plaintiff was diſpoſſeſſed of a leaſe for 
ſupplying Madras with tobacco, and for a 
commiſſion to examine witneſſes in India; 
ſtating that the plaintiff intended to bring an 
action, over- ruled (Moodalay v. Eaft India 
Company and Morton) 469 
* Bill to be quieted in the poſſeſſion of a mill; 
and that defendants may pull down works 
above it and be reftrained from erecting 
others: demurrer, becauſe plaintiff had not 
eſtabliſhed his right at law, allowed (Haller 
v. Smeaton 572 


DEPOSIT, 
Sze DEEDs. 


DEPOSITIONS 


Of a witneſs re examined before a maſter, 
on the ſame matter to which he had been 
examined in chief, without order, ſuppreſſed 
(Sawyer v. Bowyer) 388 


DEVISE 


To truſtees (after deducting taxes, &c.) to 


pay the reſidue to A. for life, remainder to 
the uſe of the heirs male of A. theſe two 
eſtates do not unite ſo as to enable A. to 
ſuffer a recovery (Shapland v. Smith) 75 
Of leaſehold ground rents ariſing from an un- 
der building leaſe, paſſes the leaſehold re- 
verſion ( Kaye v. Laxon) 76 
Teſtator having freehold and leaſehold tythes, 
(the latter perpetually renewable) gave all 
his tythes ; both kinds will paſs (Turner v. 
Huſſer.) 78 
Deviſe to a corporation in truſt, the deviſe 
being void, the truſt ſhall attach upon the 
eſtate the law raiſes (Sanley v. the Clck- 
Makers Company) 81 
A. conveyed eſtates to truſtees to ſell and pay 
debts, afterwards to raiſe a fund and pay 
the intereſt of it to B. till marriage, then to 


-" P% 
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pay her the principal; and to divide the re- -] 


' ſidue among the plaintiffs: by will he 
created a charge for another daughter, re- 
ſidue to plaintiffs : 'B. dying unmarried, 
the ſum given to her reſulted to the teſtator, 
and paſſed by the gift of the reſidue (Hzwit 
v. Wright) Page 86 
To A. for liſe ; remainder to her ſons in tail 
remainder to her daughters, as tenants in 
common : The queſtion, whether the daugh- 


ters took eſtates for life only, or of inhe- 


ritance, agitated but not determined 
(Tweedale v. Coventry) 240 
'Of leaſehold eſtate held under a college! ; af- 
ter the will made, the leaſe is renewed : 
The renewed' leaſe does not paſs ( Hone v. 
Medcraft) | - 261 
To wife for life; remainder to truſtees to 
preſerve contingent remainders; remain- 
der to A. for life; remainder to truſtees ; 
remainder to the heirs of her body; re- 
-mainder over, with a declara:ion, that ſhe 
ſhould only have an eftate for life ; — 
Theſe are legal eſtates (Thong v. Bedford) 


313 
Teſtator deviſed in theſe terms, 44 All I am 


worth:“ real, as well as perſonal eſtate, 


{hall paſs ( Huxtep v. Brooman) - 437 
Words of defire or reque/?, in order to amount 


to a deviſe, muſt have Provile objects (Har- 
land v. Trigg) 142 


Deviſe to teſtator's wife, * not doubting ſhe 
will give what ſhall be left to my grand- 
„ children; not ſufficient to raiſe a truſt, 
Wynne v. Hawkins) 179 

Teſtator deviſed all his eſtate to his wiſe; in 

: Caſe of death happening to her, he deſired 
his executors to take care of the whole for 
"his daughter: The wife ſhall take only an 
eſtate for life, with remainder in fee to the 
daughter (Vetolan v. Nelligan) 489 

To all the children of J. at 21, a child born 
after the death of the teſtatrix ſhall take 
(Congreve v. Congreve) 530 


DE VIS E executory. 


Deviſe to A. for ever, that is if he ſhall have 


a fon or ſons, who ſhall attain twenty- | 


one, but if A, ſhall die, without ſon or 
ſons to inherit, that the ſon of B. ſhall in- 
Berit: 


This is a fee in A. with an execu— 
= 


tory deviſe to the ſon of B.. (Heath v. 
Heath) Page 147 
Deviſe of the reſidue of perſonalty to teſta- 
tor's wife for life; and, if ſhe ſhall die with- 
out iſſue living at her death, to the telſ- 
tator's two brothers; or if one of them ſhall 
be dead, to the ſurvivor: they both died, 
living the wife, who died not leaving iſſue, 
it-veſted in the ſurviving brother, and was 
tranſmiſſible to his repreſentative ( Barnes 
v. Allen) 181 


DE VIS E over, too remote. 


Deviſe to A. and the lawful heirs of his body, 
if he ſhall have any; if he ſhall die without, 
certain ſums over: This is, too remote 
(Attorney General v. Hird) 170 

To teſtator's wife and her hejrs, but, in caf? 
of her deceaſe without iſſue, to the eldeſt ſon 
of his brother Too remote (Bigge v. 
Berfley) 187 


DEVISE for Payment of Debts. 


Deviſe of an eſtate for payment of debts 
takes it out of the ſtatute of fraudulent de- 
viſes :—And being to pay out of rents and 
profits, no ſale or mortgage can be made 
( Lingard v. Derby) 311 

Ser the note | ibid. 

A mere charge, upon the real eſtate, to pay 
debts and legacies is not ſufficient to ex- 
onerate the perſonal eſtate, unleſs there arc 
words to'ſhew it was the teſtator's inten- 
tion that the perſonalty ſhould not be ap- 
plied (Samwell v. ate) I44 

Deviſe of real and perſonal eſtate to pay debts 
and legacies, the perſonal eſtate ſhall not 
pay the anceſtor's mortgage or a legacy 
charged on land (Lau in v. Hudſon) 58 


Neither ſhall ſuch charge make a term for 


payment of debts liable to a mortgage 
which ſubſiſted on an eftate at the time 
when the teſtator purchaſed it, but the 
mortgaged eſtate ſhall bear its own bur- 
then ( Ancaſter v. Z1a;er) 454 
Sir R. IF. reciting himſelf to be ſeiſed, ſub- 
ject to incumbrances, of an eſtate which 
was mortgaged, deviſed another eſtate for 
a term of twenty-oue years, in aid of bis 
perſonal efiate, to pay bond and beef debts, 
78 and, 


: 
| 
| 
| 
| 
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-and, by a ſubſequent clauſe, to pay all his | 


.debts, the perſonal eſtate and the term, 
hall exonerate themortgagedeſtate (T weed- 
dale v. Coventry) Page 240 


Deviſe to pay debts by bond, mortgage, or | 


ſimple contract, ſhall not pay an annuity 
only promiſed by letters (Jameſon and 
 Skipwith) 34 
Under 'a general charge for payment of 
debts, copyhold eftate is liable as well as 
freehold eſtate ( Coombes v. Gibſon) 273 


* An eſtate deſcended ſhall exonerate an eſtate ] 


charged with payment of debts (Davies v. 
Topp) 524 


See Cu ARC E, LEGACY, MoxruAlx, 
VESTED INTERESTS. 


DOW ER. 


: 


Colts ſhall not be given on an aſſignment of 
 dower by commiſſioners ( Lucas v. Calcraft) 


134 


De viſe of a rent - eharge is not a bar of dower, | 


unleſs ſo expreſſed, or the eſtate ſo ſmall as 
to ſhew it muſt have been ſo intended 
( Pearſon v.. Pearſon) 5 292 
But where the gift is inconſiſtent with dower, 
it ſhall be a ſatisfaction for it (Villa Real v. 
Lord Galiuay) = 292 n 
A wife ſhall not be endowed of an equity of 
redemption on a mortgage in fee (Dixon 
v. Saville), © - 326 


A thouſand. pounds a-year was given to the | 


wife, by will, in lieu of dower, but if ſhe 
marry again .100/. a-year in lieu of all 
other benefits ; ſhe marries and elects her 
dower, ſhe ſhall not have the 100/. a-year 


{ Boynton v. Boynton) - 445 
ELECTION. 


The wife being entitled to an eſtate under the 


marriage - ſettlement, the huſband, by will, 
gave her an intereſt in another eſtate and 
all his perſonalty, in lieu of her claims; 
the will was not duly executed to paſs 
real eftate: ſhe muſt ele between the per- 
- ſenal eſtate and her dower; but is entitled 


to delay her election until the account of 
the perſonal eſtate is taken (Newman v. 
Newman) Page 186 
Where a certain ſum is ſettled by marriage- 
articles upon the only child of the mar- 
riage; the father afterwards, by will, gives 
her all his real eſtates for life, with remain- 
der to her children; and orders his perſon- 
alty to be laid out in lands to the ſame 
uſes ;——alſo copyholds (of which he had 
only the equity of redemption) are unſur- 
rendered; ſhe muſt ele& between the de- 
viſes under the will, and the ſum which 
ſhe claims under the ſettlement ¶ Macnamara 
v. Jones) 481 
The teſtator deviſed eſtates, which he had ſur- 
rendered in ſeveral pariſhes (deſcribing 
them) to his wife for life, with remainders 
over. In one of the pariſhes named, he 
had a joint eſtate with his wife; in the 
others, he had no eſtates but in her right; 
the eſtates of the wife, not paſſing by the 
ſurrenders, do not by the will, and ſhe ſhall 
not be put to any election (Read v. Cop) 


| 492 
The doQrine of election applies to copy- 
holds ( Frank v. Standiſh) 588 n. 


See DowER, FORFEITURE, SATISFACTION, 


EQUITY. 


Where matter is originally of legal juriſdic- 
tion, the death or bankruptcy of parties 
(though it might lead to an account) will 
not ſupport a bill filed before the events 
happen ( Hoare v. Contencin) 2.7 
Where an equitzble eſtate, and a legal in the 
ſame premiſes veſt in the ſame perſon, the 
equitable intereſt will merge in the legal 
(Lade v. Paget) | 363 
Equitable ſecurities (the legal eſtate being in 
a prior mortgagee) ſhall take their rank 
according to the priority of their dates 

( Becket v. Gordley). 353 


ES T A:T: Hh. 


Deviſe to truſtees (after payment of taxes, &c.) 
to pay the reſidue of rents and profits to 
C. S. for life, remainder to the % of the 


| | heirs» 


A TABLE OF PRINCIPAL MATTERS. 


»heirs-male- of the body of C. S.—C. S. has 
only an eſtate for life, not an eſtate- tail 
{ Shapland v. Smith) Page 75 

Zee alſo the note ib. n 7 
An equitable eſtate-tail may be barred by a 

recovery, as well as a legal eſtate-tail ( Bo- 
teler v. Allington ) 72 

The teſtator deviſed to truſtees to pay debts, 
then to ftand ſeiſed to the uſe of A. for lifes 
without impeachment of waſte, after his 
deceaſe to the uſe of the heirs-male of his bo- 
dy, ſeverally, ſucceflively, and in remain- | 


der.— This is an- eſtate-tail in A. (Fones | 


v. Morgan) 206 
*Teſtator deviſed to his heir at law for life, 
remainder to R. C. for life, and to his firſt 
and other ſons, remainder to R. S. and 
W. M. for their joint lives, and to the ſur- 
vivor of them the ſurvivor only takes an 


eſtate for life ( fuſe v. Melbuiſb) 519. 


gce REAL and PERSONAL ESTATE. 


ESTOVERS 


Of one eſtate are not to be applied to the re- 
pairs, Sc. of another eſtate (Lee v. Alen) 
7 194 


EVIDENCE 


Of one witneſs, eorroborated by cireumſtan- 
ces, admiſſible againſt the facts ſworn in 
the defendant's anſwe1,' and ſufficient to 
found a decree ( Pember v. Mathers) 52 
A witneſs had been examined de bene eſſe, and 
lived eighteen months after the anſwers ; 


the depoſitions had been publiſhed, the de- | 


fendants conſenting ; his Honor refuſed to 
ſuppreſs the depoſitions, but Lord Ghancel- 

+ bor inclined to think they ought: not to be 
read ( Maybank v. Brooks) 84 
The evidence of a bankrupt having had his 
Certificate and allowance, admitted to be 


read (Ruſſel v. Ruſſel) 


EVIDENC E-parel. 


Parol evidence to prove that the teſtator knew 
a legatee was dead, in order to ſhew his 
intention that the legacy ſhould be tran- 
ſmiſſible, not admitted ( Maybank v. ala 


269 


ö 


Upon a grant of an annuity, a bill was filed 
to redeem, upon a ſuggeſtion that it was 
part of the original agreement, but omitted 
in the deed, from an apprehenſion that it 
would make the tranſaction uſurious : pa- 
rol- evidence was offered to prove it was 
part of the original agreement; but refuſed 
to be admitted]; the bill not ſtating the omiſ- 
ſion to have been by fraud (Irnbam v. Child) 

| Page 92 

Parol-evidence of an agent admitted to prove 
à party to a deed had notice of an incum- 
brance on the eſtate (Shelburne v. Inchi- 

-guin) 338 

Evidence of the ſtate of a teſtatrix's property 
let in to ſhew that. by a gift of a ſum in long 
annuities, ſhe meant a groſs ſum, not an 
equivalent annuity (Fonnereau v. Poynts. ) 


_ 
-EXCEPTIONS 


To the anſwer to an amended bill, referred to 
the ſame Maſter to whom the exceptions 
to the original bill had been reſerred {Pratt 
v. Teffer) | 39 


See MAINTENANCE, 


EXECUTORS 


Having legacies given to-them, and there 
being no next of kin to take the undeviſed 
ſurplus, are truſtees for the Crown (Mid- 
aleton v. Spicer) 201 


Having unequal legacies, ſhall take the unde- 
viſed ſurplus equally, as if they had no le- 
gacies ( Bowker v. Hunter) 328 

'*So where ſome have unequal, and others no 

| legacies (Oliver v. Frewtn) 599 


EXONERATION 
Of perſonal eſtate from payment of debts, 


See DEVISE for PAT MEN T of Depts. 


3 
FINE 


dhall not be ſet up as 2 bar, where a bill has 
been ſiled ſor relief ¶ Pincle v. Thornyeroft) 

| 289 

FINE 


mom es rate. ew wa. 


N 1— 6— rr K 44477? 


— 


In a beneficial leaſe, the tenant for life renew- 


A TABLE OF PRINCIPAL MATTERS. 


FINE for Renewal of Leaſes. 


ing, the fine ſhall be apportioned between 
her and the remainder-man in proportion to 


their reſpeQive intereſts (Nightingale v. 
Lawſon) 
See the note 444 


FORFEITURE. 


PH. T. granted two annuities to his ſon P. 7. 
afterwards by will he gave him another an- 


nuity, upon condition that he ſhould re- 


leaſe all demands on his eſtate ariſing from 
accounts relative to a tranſaction between 
them: The releaſe tendered included the 
former annuity; the refuſal to execute this 
is no forfeiture of the ſecond annuity; but 
na releaſe being propoſed by the Maſter go- 
ing only to the account, a refuſal to exe- 
cute this was held a forfeiture of the annu- 
ity under the will (Taylor v. Popham) 168 


FRAUD. 


Lord J. dealt for an annuity with C. who 
treated for Lord 1,*s ſon (which was un- 
known to Lord 7:) This is not a fraud 
to vitiate the tranſaction ( Irnham v. Child) 
See alſo the note. 92 


86. 
GUARDIAN. 


A petition to aſſign a guardian (unleſs to carry 
ona ſuit, or protect an intereſt) mult be 
purſuant to the ſtatute (Eæ parte Becher) 


H. 
HEIRand DEVIS EE. 


Sce MoRT MAIN. 
HE IR. LO O Ms. 


Plate, Wc. left by will as heir-looms, to 'be 
enjoyed by the perſons reſpeRively in poſ- 
ſeſſion of the teſtator's houſes ; the abfolute 
property will veſt in the firſt tenant in tail 
who comes into %, and, he dying an in- 


Page 440 | 


556 


HUSBAND. 


See BARON and FEME,—INFANT, 


J. 
IMPERTINENCE, 


A reference of an anſwer to the Maſter for 
impertinence, refufed to be diſcharged, al- 
though not moved for till after notice of 
motion for diſmiſſion of the plaintiff's bill 
for want of proſecution ¶ K:inworthy v. Allen) 
5 Page 400 
INFANT. 

The marriage ſettlement of a female infant 
held to be binding upon her, and no act 
done by her and her huſband can avoid it: 
Mortgages made, by them, to parties hav- 
ing .notice of the truſts, ordered to be 
aſſigned to the truſtee, but the profits, 
during the lives of the huſband and wife, 
to be applied to the payment of the mort- 
gages, without prejudice to any remecy 
the wife might have againſt the huſband's 
eitate (Durnford v. Lane) 106 
A female infant's marriage ſettlement, in or- 
der to bind her, muſt be fair and reaſonable, 
not tend to deprive her of every thing 

A covenant that whatever ſhould come to 
the wife, or to the huſband in her right, 
from the mother or «therwiſe, ſhould be 
bound by the ſettlement, controuled to what 
came from the mother, not extended to pro- 
perty coming from other quarters (7/- 
liams v. Williams). 152 
An infant is bound by an order made by the 
court, by conſent, although there was no 
reference to the maſter to enquire whether 
it would be for his benefit (Mull v. Buſby) 

| | 484 
*A title ſet up againſt an infant can not be 
taken notice of on exceptions to a Maſter's 
report of maintenance, but mult be eſta- 
bliſhed elſewhere (Nicholls ex parte) 577 


INJUNCTION, 


Where there has been a decree for payment 


fant, .in his father as his repreſentative 
of Foley v. Burnell) PUT 


. 


of debts in a ſuit by truſtees; although the 
I parties 


A TABLE OF PRI 


parties have not proceeded under it, a cre- 
ditor ſhall be reſtrained from proceeding 
at law ( Brooks v. Reynolds) Page 183 
Where a bond is given for the enjoyment of 
a collateral matter, the court will grant an 
injunction againſt an action at law for the 
penalty, and award an iſſue quantum damni- 
ficatus (Sloman v. Walter) 418 
An injunction ſhall be awarded againſt the 
ſale of a book piratically taken from 
another, but not againſt a fair abridge- 
ment (Bell v. Walter) 451 
Where there is an action brought for money 
received, and the defendant files à bill, 
admitting to have received the money, 
it ſhall be brought into court, or the in- 
junction ſhall be diſſolved (Sherwood v. 
bite) 452 
* Injunction granted to reſtrain defendant 
from recovering a demand againſt one of 
the plaintiffs, he having repreſented to the 
agent of the other plaintiff (on a treaty of 
marriage with his daughther) that there 
was no ſuch demand exiſting (Neville v. 

_ Wilkinſon) 543 
# Where a bill is referred for impertinence, 
before the time for anſwering is out, the 
plaintiff cannot have an injunction, of courſe, 
for want of an anſwer; but muſt move it 


on notice and affidavit (Neale v. Madęſon) 


574 


* To reſtrain defendant from preventing wa- 


ter flowing in regular quantities to a mill 


granted (Robinſon v . Byron) 588 


See Money, WasTE. 


INTEREST, 


A reſidue being deviſed to an infant, with a 


remainder over, in Caſe the ſhould die under 


age, which ſhe did; the intereit, between 
the death of the teſtator, and that of the 
infant ſhall go to her repreſentative (Cha- 
worth v. Hooper ) "42.0. 
A legacy to be paid at twenty-one with in- 
tereſt at 4 per cent. given to an infant; 
ordered to be inveſted in the funds, and 
if greater intereſt made, to be for the bene- 
fit of the legatee (Green v. Pigot) 103 
Intereſt ordered to accumulate for the benefit 
of legatees, and the principal to be paid 
.. alt ure 


* 


NCIPAL MATTERS. 


to them at 21; the intereſt accruing be- 
tween the time when the elder attained 21, 
and that when the younger attained the 
ſame age, divided between them ( Hawkins 
v. Coombe) Page 335 
In a long unſettled partnerſhip account, ren- 
dered intricate by neglect of the party, he 
or his repreſentative ſhall have no intereſt 
on the balance when ſettled ( Boddam v. 
Riley) 239 
Where an executor or an adminiſtrator makes 
intereſt of the money of his teſtator or in- 
teſtate, lying unneceſſarily in his hands, by 
employing it in his trade or otherwiſe, he 
ſhall anſwer the intereſt (Newton v. Bennet) 
359 

S. P. (Perkins v. Baynton) 375 
So of a receiver of tolls, having a falary, 
(E. of Lonſdale v. Church) 362. n. 
So of an aſſignee uſing the money of the bank- 
rupt (Treves v. Townſhend) 348 
Compound intereſt at 4 per cent. allowed the 
tenant for life, for the remainder-man's 
proportion of fines paid for the renewal 
of a beneficial leaſe (Nightingale v. Lawſon) 
440 
*On mortgages, calculated upon the principal 
and intereſt reported due: but on bonds and 
legacies, on the principal only (Perkins v. 
Baynton) 574 


INTERESTS VESTED; 


See VEsTED INTERESTS, LEGAcy. 


INTESTATE, 


See EXECUTOR. 


L. 


LAND. 


Money to be laid out in land will, by a flight 
expreſſion of the perſon entitled to it, paſs 
either as perſonal or real eſtate (Pulteney v. 
Darlington) © 223 

Damages for a breach of covenant to ſettle 
an eſtate, if there are contingent uſes, ſhall 
be ordered to be laid out in land, but, if the 
party would be entitled to the land in fee, 


* _ ſhall 


— ů — — RE Er — 7˙ w — — 2 * * 
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. 


— — — — 
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Mall be paid as money, and if the party be | 


dead, to his repreſentative (Wade v. Paget) 
wn) Page 363 


Cee REAL and PERSONAL ESTATE. 


"LEASE, 


Leaſchold eſtate held of a college deviſed, after 
the will the leaſe is renewed, the renewed 
leaſe does not paſs ( Hone v. Medcraft) 261 


See the caſe of Coppin v. Fernybough Ibid. n. 


W here a leaſe for lives is renewed by the te- 
nant for life, under a ſettlement, the re- 
newal ſhall be to the uſes of the ſettlement 
(Pickering v. Yowles) 197 

Upon renewal of a beneficial leaſe, by the te- 
nant for life, the fine ſhall be apportioned 


between her and the remainder-man, ac- 


cording to their intereſts (Nigtingale v. 


Lawlon) 440 
But held an annuitant out of leaſchold is not 


bound to contribute ( Maxwel v. Aſbe) 444 n. 


See DEEDS, 


LEGACY. 


A legacy was given to ſuch lying- in hoſpital 
as the executor ſhould name; the teſtator 

_ afterwards ſtruck out the name of the ex- 
ecutor, the court will tuſtain the legacy, 
and appoint what lying-in hoſpital ſhall take 

it (NM hite v. White) 12 
So of a legacy to repair parſonage houſes, the 
ſelection of the objects is in the court ( Altor- 
ney General v. Biſhop of Cheſter) 3 
Two legacies of equal ſums being given to 
the ſame legatee, and in the ſame will, che 


legatee ſhall take one only (Garth v. Mey- 
rick) ſee alſo the note | 30 
But where one of the legacies is in the will, 
and the other in the codicil, both ſhall paſs 


(Ridges v. Morriſon) 389 
See allo the caſe of Hooley v. Hatton in the 
note 390 


Legacies were given to ſix grand children by 
their chriſtian names, but the name of one 
was omitted, and that of another repeated; 
all ſhall take (Garth v. Meyrick) BE 

Legacy to the teſtator's own relations, none 
ſhall take but perſons within the ſtatute of 
diſtribution (Green v. Howard) 31 


Legacy to A. his executors adminiſtrators and 
aſſigns ſhall not paſs to the repreſentative, A. 
being dead: and parol evidence to ſhew the 
teſtator knew of A's death, and meant the 
legacy to be tranſmiſſible, refuſed (May- 
bank v. Brooks) Page 84 

Legacy to an infant, to be paid at 21, with in- 

_ tereſt at 4 per cent. ordered to be appropri- 
ated (Green v. Pigot) | 103 

Legacy to two, jointly and between them, they 
are not joint-tenants; and, one dying, the 
legacy does not ſurvive (Perkins v. Baynton) 

| 118 

A ſpecific legacy ſhall bar the wife, being ex- 
ecutrix, from taking the undiſpoſed ſur- 
plus (Martin v. Rebew) | I 54 

When the executors have legacies, and there 
are no next of kin, the executors ſhall be 
truſtees as to the undiſpoſed ſurplus for the 

crown (Middleton v. Spicer) 201 
Executors having unequal legacies, are not 
barred from taking the undiſpoſed reſidue 
(Bowker v. Hunter) | 328 

*So where ſome of the executors have unequal, 

and others no legacies ( Frewin v. Oliver) 


599 


Legacies were charged on a real eſtate, under 


a vi. then a legacy given out of the perſo- 
nal eſtate, afterwards other legacies with- 
out any fund named, the ſubſequent lega- 
cies are not charged upon the land (Hane v. 
Mederaft) 261 
Legacy of a cabinet of curioſities; ornaments 
of the perſon, though ſhewn as par: of it, 
ſhall not paſs ( Cavendiſh v. Cavendify) 467 
A legacy of a ſum of aoney in long annui- 
ties, prima facie, means an annuity to that 
amount (Stafford v. Horton) : 482 
But evidence ſhall be let in of the teſtator's 
eſtate, toſhew it could only mean a groſs ſum . 
charged thereon ( Fonnerau v. Poynitz) 472 
* To truſtees to pay the produce to A. without 
limiting the dur-tion of the intereſt is an 
abſolute gift of the principal (Elton v. Shep- 
herd) | 532 
* J. D. gave 50004. to purchaſe ſtock, the in- 
tereſt to A. for life, then to VV. tor life, 
at his deceaſe to teſtator's godſon S. and at 
his deceaſe to be divided among his bro- 
thers equally: S. was dead at the time of 
the will made: A. ſon of V. who would 
have been a brother of S. had he lived, 


A TABLE OF PRINCIPAL MATTERS. .. 


Hall take a ſhare in the 5000/. He alſo 
gave 4000/7. to L. for life, and in caſe he 
had no children, to revert to Vs. children: 
A daughter of V. who was alive at the 


time of the codicil made, but died before. 


I. had a veited intereſt, which was held 


tranſmiſſible to her repreſentative ( Devine 


v. Mello) Page 537 
*Legacy to the children of the teſtator's ſiſter 
at 21, if any died before, to the ſurvivor 
and ſurvivors: A child born aſter the teſ- 
tator's death, but during the infancy of the 
others, ſhall take a ſhare (Gilmore v. Se- 
vern) 582 
*Of a particular fund to A. for life, then 
to teſtator's reſiduary legatees: reſidue to 
B. and C. as tenants in common, the par- 
ticular fund is part of the reſidue (Pitt v.) 


Benyon) : 589 


Ltcacy,—Pecuniary or Specific. 


Of 34001. to an hoſpital is pecuniary not ſpe- 
.ciic (Biſhop of Peterborough v. Mortlock) 
565 

LE GACY 


Veſted or not, See VESTED INTERESTS, 


LENGTH OF TIME, 


See PRESUMPTION. 


LIEN. 


A purchaſer of a ſettled eſtate (without notice 


of a rent charge granted by tenant for life) 
transfers ſtock, to the truſtee under the ſet- 
tlement, in payment; the tenant for liſe 
grants an annuity to one who nad no notice 
of the tranſaction : the purchater of theeltate 

is evicted by the grantee of the rent- charge; 
he has no lien on the ſtock transferred 
(Cator v. Pembroke) | 201 
A purchaſer not having paid the money, laid 
down arguendo, but not determined, that the 
vendor has a lien upon the land ( Blackburne 
v. Greg/on) 420 
The diftrainor has no lien upon goods taken 
in diſtreſs for rent and replevied, but is left 
to his remedy on the replevin bond { Brady! 
v. Ball) 


> 


| 


427 


LIMITATION, Statute of. 


*The rule that a truſt is not within the ſta- 
tute of Limitations applies only between 
truſtee and ce/lui que truſl, not againſt a 
truſt by implication, as affected by an 
equity (Townſhend v. Townſhend) Page 651 


M. 
MAINTENANCE. 


The teſtator, by his will, provided a mainte- 
nance for his ſon out of the real eſtate, he 
then gives large legacies to his younger 
children with maintenances-; the ſecond 
ſon is entitled to both the maintenances 
(Clive v. Walſh) 146 

A ſpecial direction to the Maſter, in ſettling an 
allowance for maintenance to an eldeſt ſon, 
to conſider the birth of a poſthumous child, 
reſuſed (Burnet v. Burnet) 179 


The mother having married again, her 2d. 


huſband is not bound-to maintain the chil- 
dren by the former marriage, but ſhall have 

an allowance out of their fortunes ( Billing= 
fy v. Critchet) 268 
If the parent be of ability to maintain his chil- 
dren, he ſhall not have an allowance for 


that purpoſe out of the intereſt of a fortune 


coming aliund?, although it was ordered by 
the will to be applied to maintenance 
( Hughes v. Hughes) 387 
When the parent is reported not of ability, 
the ſum allowed ſhall be only from the time 
of the report not of the decree. S. C. iz. 
Exceptions will not lie to a Maſter's report of 
maintenance: and a title being ſet up againſt 
the infant muſt be eſtabliſned elſewhere 
(Nicholls ex parte) 577 


MARRIAGE ARTICLES. 


By marriage articles, 30,000/, was to be 
raiſed to pay the debts of the lady's father 
the having before joined him in raiſing 
2.4,0001. (of which the parties to the ſet- 
tlement had no notice) this ſum ſhall be 
part of the 20,000 J. ( Shelburne v. Inchiquin) 


338 


"EP" MAR. 


— 
— a 5 


IS" 
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MAR RI AGE, - Condition of Marriage. 


*Teſtator deviſes the reſidue to his children, 
but if any of the daughters {hall marry 
without the conſent of the mother or guar- 
dians, her ſhare to go to thoſe unmarried: 
this is a condition ſubſequent, and a daugh- 
ter who married without conſent is not- 
withſtanding entitled ( Jones v. E. of Suffolk) 
Page 518 


MARRIAGE SETTLEMENT 


* To huſband for life, remainder to wife for life, 
remainder to the heirs of their bodies, is a 
ſtrict ſettlement : not ſo if the power of 
barring the entail be given toboth ( Highway 


v. Banner) 
MERGER, 


Where a legal and equitable title to the ſame 


lands meet in the fame perſon, the equitable | 


merges in the legal mf ade v. Paget) 263 


MISREPRESENTATION. 


Defendant having repreſented, that A. one of 
the plaintiff's owed him nothing, to the 
agent of B. the other plaintiff, whoſe 


daughter A. was about to marry, ſhall not 


recover againſt the other plaintiff who was 


543 


indebted (Neville v. Wilkinſon) 


MONEY 


To be PR! out in land. 1 LanD. 


MON E X 10 be paid into Court. 


Upon motion that a defendant may pay money 


into court, a ſpecific ſum muſt be ſworn to | 


be in his hands ( Roberts v. Hartley) 56 


Where there is aſuit for money received, and 


the defendant files a bill for an injunction, 
admitting to have received the money, he 
ſhall pay it into court, or the injunction 
ſhall be diſſolved (Sherwood v. White) 452 


See Account. 


MORTGAGE. 


The third mortgagee buying in the firſt mort- 
gage, even pendente lite, ſhall unite bis ſe - 


584 


n Sid. At... * 


curities and poſtpone the ſecond ( Robinſor 
v. Daviſan) Page 63 
Where the legal eſtate is in a mortgagee, the 
ſubſequent ſecurities, being merely equit- 
able, ſhall have priority according to their 
dates (Becket v. Cordiey) 353 
Where a man buys an equity of redemption, 
the purchaſed eſtate ſhall pay the debt, not- 
withſtanding there be a term created for 
payment of debts (Aucaſter v. Mayer), 454 
*A decree of forecloſure, though pronounced 
on motion (under 9 Geo. 2. c. 20.) tannot 
be diſcharged on motion (Cadle v. Fowle) 


51 
*Upon a bill to redeem, and non-payment - 


the time appointed, if is a motion of courſe 
to diſmiſs the oill (Stewart v. Worral) 581 


Sie MorRTMAIN. 


MORTMAIN. 


A legacy to the corporation of Queen Aun's 
bounty is void; as, by the rules of the cor- 
poration, it muſt be laid out in land. 

(Vidmore v. the Corporation of Queen 
Ann's bounty) 13 n. 

A charge on the deviſed eſtate, void by the 
Statute of Mortmain, whether it ſhall ſink 
for the benefit of the deviſee, or go to the 
heir (Wright v. Row) ſee alſo the note 61 

Deviſe to a corporation in truſt, although it 

be void, the truſt ſhall attach upon the 
eſtate the Jaw raiſes (Sanley v. the Click- 
makers Company) 81 
Money upon mortgage in England given to a 
charity in Ireland, the executrix by her 
will affirmed the legacy; this was held to 
be an admiſſion of aſſets of the teſtator and 
not within the ſtatute of mortmain (Canp- 
bell v. Radnor ) 271 

Mopey left to repair parſonage houſes, is not 
within the ftatute of mortmain (Attorney 
General v. Biſhop of Cheſter ) 444 

+80 to build a parſonage houſe where no land | 
is to be purchaſed ( Brodie v. D. of Chandos 

| 444 *. 
+8. P. (Moray General v. Biſhop of Oxjerd) 
Ibid. 


| T But money given to erect a new ſchool 


houſe, there being no land on which to 
erect it, is void (Attorney General v. Hutch- 


inſon) Ibid. II. 
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S. P. (Pelham v. Anderſon) Page 444 
180 real and perſonal eſtate to be fold, and 
part of the money to be laid out in the pur- 

| Chaſe of land to erect and endow an almſ- 

- houſe, is void (Attorney General v. Tyndall 


444 
Money given by will to be laid out in the 


purchaſe of heritable ſecurities in Scotland 
for the uſe of a charity not within the ſta- 
tute (Oliphant v. Hendric) 571 


NOTICE 


To an agent, in order to affect the principal, 
muſt be to an agent empowered to treat, 
not barely to carry propoſals from one party 
to another (Shelburne v. Inchiquin.) 338 


. See PAROL-EvIDENCE, 


O. 


A bond given for the purchaſe of an office, to 
which the groom of the Stole had the power 
of recommendation, is within the miſchief 
of marriage brocage : a perpetual injunc- 
tion therefore granted. ( Hanington v. Du- 
Chatel) | 124 


p. 


PATENT. 


The date of a patent cannot be altered, 
though it has not been enrolled in due time 
by miſtake (Beck ex parte) 578 


PARTIES. 


*Where the perſonal repreſentative is a mere 
formal party, the Court will go on, and 
ſuffer him to be brought before the Maſter 
( Fletcher v. Aſpburner) 497 


PERSONAL ESTATE. 


For the exemption of perſonal eſtate from 
payment of debts, 


See DEVISE for PAYMENT of DEBT8. 


Vol. I, 


| PLEA. 


The putting in of a plea is a ſufficient com- 
pliance with an order for time to anſwer 
(Roberts v. Hartley) Pag 56 

But the plea: appearing to be for delay, it was 
ordered to be argued the next day (S. C.) 

| Ibid. 

And being a plea of a ſentence of the Admi- 
ralty court, which was recited in the bill, 
and therefore bringing no new matter be- 
fare the court, it was over- ruled (S C.) 

| bid. 

Plea that a writ of right had been tried and 
determined againſt the plaintiff, (who was 
demandant in the writ of right) a good plea 
to a bill for diſcovery of defendaar's title 

( Leicefler v. Perry) 305 

Plea of the ſtatute of frauds, to a bill for ſpe- 


ſale of an eſtate, averring 1. that there was 
no agreement in writing, ad. that there 
was no part-performance of ſuch agree- 
ment, is a double plea ;—ordered therefore 
to ſtand for an anſwer, with liberty to ex- 
cept' (Whitbread v. Brocithurſt) 404. 
Plea to a bill of revivor, that it was for coſts 
only; the coſts having been ordered to be 
paid into the bank, plea over-ruled ( Hall 
v. Smith) | 438 
*Upon a bill to diſcover articles pawned to 
the defendant, he pleads that being a pawn= 
broker he lent money, without notice of 
plaintiff's claim: the plea ſhould aver that 
he has no other articles than thoſe ſpecified, 
and though this was done by the anſwer, 
that is not ſufficient ¶ Hoare v. Parker) 578 


PLEDGE. 


A. having made an infurance, for the benefit 
of B.'s teftator, left the policy in the hands 
of the broker, who was his creditor, as 2 

pledge: A. became a bankrupt; this is 
not a fraudulent leaving of the policy in the 
hands of A. by B.'s teſtator, within 21 Jac. 
I. c. 19. (Falkener v. Caſe) 125 

Pledge of a leaſe, by a perſon who afterwards 

became a bankrupt, carried into execution 


againſt the aſſignees (Ruſſel v. Ruſſel) 269 


See alſo the Note Tbid. 


7 U PORTION, 


cihc performance of an agreement for the 


©. — 
— ——ͤ ___- 
— —U— . — 
- _ 1 
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PORTION, 


Sie PowER, 
Whether veſted or not 


Sie VESTED INTERESTS. 


POWER, 


Under a power to appoint among younger 
children, one who becomes an eldeſt, can- 
not take a ſhare appointed to him nomina- 
tim (Broadmead v. Waod) Page 77 

Will, under a power, not atteſted to paſs real 
eſtate, is a good execution as to the perſo- 
nalty (Duff v. Dalzell) 147 

A power was given, by marriage ſettlement, 
to the huſband to raiſe 10,000 /. for a ſingle 
younger child when he ſhould think proper, — 
the child (a female) being fourteen years 
old, he called upon the truſtees to raiſe the 


portion immediately, and | afterwards, the 


child being dead, filed his bill to have it 
raiſed as her adminiſtrator. —Bill diſmiſſed 
( Hinchinbroke v. Seymour ) 395 
A power to be executed by deed atteſted by 
three witneſſes, is executed, in conſideration 
of marriage, by deed atteſted by two witneſ- 
ſes only: This defect, in the execution of 
the power ſhall be ſupplied (Made v. Pa- 


get) 363 


A power in a marriage ſettlement was created 


to 7. P. (the huſband) to appoint the ſet- 
tled eſtate among the children, in ſuch 


ſhares as he ſhould think proper, not ex- 


ceeding eſtates-tail. He appointed to two 


of the children, one acre for their lives and. 
the life of the ſurvivor, then to fall into the | 


reſidue, which he appointed to his ſecond 
ſon for life with remainders over.—T his 
execution is eluſory and bad ( Pocklington v. 


Bayne) 450 


*An appointment under a power, by will, is 
revocable by a ſubſequent appointment by 


deed, though no power of revocation is re- 


ſerved in the will (Life v. Life) 533 


PRESUMPTION. 


A mortgage term being made the ſubject of 


a ſettlement after marriage with a fecond | 


, 


MATTERS 


wife, but recited to be in purſuance of ar- 
ticles previous to the marriage, (the ſettlor 
having children by the deceaſed wife) under 
the uſes of which the plaintiff claims, was 
afterwards conveyed by ſettlor and his wife 
(by fine and ſettlement) to uſes for the benefit 
of the children by the firſt marriage, who, 
and their repreſentatives, had been in poſſeſ- 
ſion 30 years: plaintiff's bill diſmiſſed, 
as the Court will perſume that the former 
ſettlement was known to be voluntary, or 
the children by the ſecond wife to have had 
a compenſation for their claims (Townſhend 


v. Townſhend) Page 55 


PRIORITY 


Of ſatisfaction among equitable ſecurities, 
ſhall be according to the priorities of their 
dates ( Becket v. Cordley) 353 


PURCHASE. 


Where money is to be laid out in purchaſes, 
a ſeparate application muſt be made to the 
court upon each purchaſe (Harrington v. 
Flemming) 74 


PURCHASER. 


Where land is ordered generally to be ſold, the 
purchaſer is not bound to ſee to the appl ä 


tion of the money (Smith v. Guyon) 186 
See alſo the caſes of Febb v. Abbet and B- 


non v. Gollings, in the note. ibid. 
PURCHASER without Notice, 
See LIEN. 
R. 
R E AL and PER SONAL ESTATE. 


Where a real eſtate is ordered to be ſold, 
and is blended with perſonal property, it 
becomes perſonalty, and ſhall go accord- 
ingly (Fletcher v. Afbburner ) 497 


| *Bur where they are to be blended, only for 


particular purpoſes, (as to pay certain lega- 
cies, which lapſe by the death of the lega- 
tees in the life of the teſtator) then ſo 


much-as is real ſhall reſult to the heir, and 
| 10 


ſo much as is perſona] to the perſonal repre- 
ſentative ( Ackroyd V. Smithſon ) Page 503 


RECOVERY 


Will bar equitable as well as legal remain- 
ders, but the eſtates muſt be complitely le- 
gal or completely equitable; therefore 
where there was an equitable eſtate for life, 
with a legal eſtate- tail, the recovery did 


not operate ( Boteler v. Allington) 72 
S. P. (Shapland v. Smith) 75 
See the caſe of Salvin v. Thornton ibid. 

n. 7 


#A recovery ſuffered by a perſon not in poſ- 
ſeſſion, has no operation Vynne v. Cooles 


515 


REFERENCE. 


"Where the matter of a cauſe has gone to a re- | 


ference, it cannot come on upon excep- 
tions to the award, but upon further direc- 


tions {Woodbridge v. Hilton) 398 


REFERENCE ro the Mater. 


To enquire whether the plaintiffs were natu- 
ral children of the teſtator, refuſed, there 
having been ſufficient in the bill to raiſe 
the queſtion under a former reference. 

. (Gravev. Saliſbury) | 425 


RELATIONS, 


By a bequeſt to relations, thoſe within the ſta- 
tute of diſtribution, alone, ſhall take ( Green 
v. Howard) | 31 


RENT- CHARGE. 


A clear rent charge whether free from land- 
tax 4 n. + 
Sce LIEN. 


REPUBLICATION 


Of a. WILL. 


A codicil is a republication of a deviſe re- 
voked by marriage and aſctilement ( Zact- 
en v. Hurlecſ) 


bon. 


— 
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RESULTING TRUST, 


See TRUsr. 


REVERSION. 


By a deviſe of ground-rents, the reverſion 
paſles ( Kaye v. Laxon) Page 76 
The queſtion whether a reverſion (after ſe- 
veral eftates- tail) falling in after the death 
of the reverſioner, be aſſets to pay his 
debts agitated but not determined (Twee- 
dale v. Coventry) 240 


REVOCATION. 


Sale of the deviſed eſtate, by the teſtator, is 
a revocation of the will ( Arnald v. Arnald) 
| 401 
Marriage with, and a ſettlement on, the de- 
viſce, is a revocation of the deviſe ( Fack/on 
v. Hurloct) 61 t% 


8. 
S A LE. 


After a ſale before a Maſter, the biddings may 
be opened upon ſpecial circumſtances, but 
ought not merely upon inadequacy of price 
(Prideaux v. Prideaux) 287 


See REVOCATION. 


SATISFACTION. 


A ſum of money, left ſubjeci to the life intereſt of 
the mother, ſhall go in ſatigfadtion for a 
child's portion by fettlement (Rickman v. 


Morgan) 63 
So ſhall the reſidue of the perſonal eſtate given 
to the child by will (S. C.) ibid, 


A legacy is a ſatisfaction of a portion, but 
not of the reſidue, or of a real eſtate deviſed 
(Watſou v. Lord Sondes) 65 n. 

Part of the wife's fortune being ſettled (after 
the deceaſe of the huſband and wife) upon 
the children, according to her appointment :— 
The huſband left a larger proviſion to truſ- 
tees, to the uſe of the wife for life, remain- 
der to the children as /br ſhould appoint ;'—— 

——_ 


| 


[Legacies to the heir at law, not a ſatisfaction 
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This is @ ſatisfaftton for the portions ( Moul- 

1 Jen v. Abulſon) Page 82 

Bend on marriage, to ſecure 3001. the wife's 

fortune, to her within one month after the huſ- 

\ band's deceaſe: He by will gave her 500. 

- payable in fix months after his deceaſe 
This is net a ſatisſaction (Haynes v. Mico) 

129 


pro tanto for money to be raiſed by a truſt- 

term, which deſcended, the owners having 
made no appointment (Cantle v. Morris.) 

133 n. 

A. gave to Lady S. and to J. C. legacies, af- 

ter a general failure of iſſue of her brother.; 

the brother afterwards by his will, gave the 


legatees equal legacies : held to be a ſatisfac- | 


tion, though Lady S.'s legacy (ſhe being a 
 feme-covert) in the brother's will, was to 
her ſeparate uſe (Attorney General v. Hird) 
170 

The teſtator gave a bond to truſtees, 'condi- 
tioned that his executors ſhould pay 5000 /. 
to a natural ſon at twenty-one. —By will 
he gave 15,000 J. to truſtees, to pay to the 


fon a maintenance until twenty-five, and then | 


to pay the whole to him, with. contingencies 
on marriage: This is no ſatigſaction of the 
bond (Jeacoct v. Falkener) 295 
By marriage · ſettlement 1c,000 J. were to be 
raiſed for younger children: — The ſettlor by 
will gave the younger children 2000 /. each : 
This is a part ſatis/aftien ( Warren v. War- 
ren) 305 
The value of a bereficial leaſe granted to a natu- 
ral ſon, held not to be a ſatisfafiton of a le- 
gacy given by the putative father's will 
(Grave v. Saliſbury ) 425 
*A father by his will gives his ſon 500 /. he 


afterwards takes him into partnerſhip : the 


ſtock being 3,000 J. this is not a ſatisfac- 
tion for the legacy ( Holmes v. Holmes) 555 


SEQUESTRATION 
For not reſtoring papers, an order having 


been made, and ſerved perſonally.—(In the 
Matter of Haſſenclever ) 434 


SETTLEMENT 


'By the fon, tenant in tail in poſſeſſion (in 
. conſequence of an agreement, made dur- 


ing the life of the mother (who was tenant 
for life) and being beneficial to the family, 
not ſet aſide, - though made at the inſtance 
of the father, who took an intereſt under 
it (Kinchant v. Kinchant) Page 369 


Cee Barkoamn. 


SPECIFIC PERF ORMANCE, 
. SeeBILL, 


SURVIVORSHIP. 


'*A ſurvived ſhare ſhall not ſurvive again with- 
out expreſs words (Ex parte Wil) 757 


T. 
TEN ANT-RIGHT ESTATE, 


See LEASE. 


TERMS Or YE ARS. 


If a man purchaſe terms of years in the name 
of a truſtee, and the inheritance in his own 
name, or vice verſa, the terms are in groſs, 
not attencant upon the inheritance ( Scott 
v. Fenhoullet) 69 

A term created by a marriage: ſettlement, to 
raiſe 1,000 /. to be paid to ſuch of the re- 
lations of A. as the ſurvivor of A. and B. 
ſhall appoint, the inheritance afterwards 
comes to A. who deviſes the eſtates to B. 
the term continues to be a ſubſiſting term, 
and goes to the heirs at law of A. (Cantle v. 
Morris) 133 n. 

A. by her will gave legacies to ſome of the 
heirs at law, they are not ſatisfactions pro 
tanto for their ſhares of the 1,000 J. (S. C) 

| ibid. 

Although the deviſees were relations of A. the 


will did not operate as an appointment to 
them (8. C,) | ibid. | 


TIMBER, 


Where lands are exchanged, under acts of 
incloſure, tenant for life, impeachable of 
waſte, cannot cut timber. for the inclo- 


2 ſures. 
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ſure, but muſt raiſe money under the powers 


in the act (Lee v. Alon) Page 194. | 


Sce WASTE, 


TRUST. 


Where the truſtee is deficient, the trun ſhall 
attach on the eſtate the law raiſes (Sonley 
v. the Clack- makers Company) 3 


TRUST reſulting, 


A conveyance of land, to raiſe a ſum of money, 
and pay the intereſt to A. until marriage, 
then to pay her the principal; A. never 
marries :— This is a reſulting truſt to the 
ſettlor, but in his hands 1s perſonalty, and 
paſſes by the bequeſt of the reſidue in his 
will ( Hewit v. Wright) 86 
*Real and perſonal eſtate ordered to be ſold 
to pay debts and legacies, the reſidue to 
certain legatees, in proportion to their le- 
gacies: two of the reſiduary legatees died 
in the life of the teſtator: their ſhares 
are lapſed, and ſo far as they conſiſt of 
real eſtate ſhall reſult to the heir at law, 
and fo far as they are perſonal to the next 
of kin ( Ackrojzd v. Smithſon ) 503 


Sze REAL and PERSONAL ESTATE. 


I-RUSTEE 


Concealing the breach of truſt of his co- truſ- 
tee, ſhall be equally liable with him for 


the money, to the cui gue iriu/t ( Boardman” 


v. Moſman) | 68 


TRUSTEE for preſervins Contingent 


Remainders. 


The court will not compel a truſtee for pre- 
ſerving contingent remainders to join in a 
recovery, unleſs to continue the eſtate, or 

under very particular circumſtances ( Bar- 
ward v. Large) 534 


Vol. I. 


| 
TYTHES. 


By a deviſe of all the teſtator's tythes, he hav- 


ing freehold tythes, and alſo tythes by leaſe 
perpetuaily renewable without fine, the 


latter paſſed as well as the freehold tythes 
(Turner v. Huſter ) 


Page 78 


v. j 


VESTED INTERESTS. 


— — 


By marriage ſettlement 15001. was provided 
for younger children in ſuch ſhares as the 
parents ſhould appoint, in default of ap- 1 
pointment to all the children aſter the death | 
of the wife; the parents afterwards made a1 
appointment excluding one child, this deed 
velts the portions in the other children 
born or to be born (/fazhew v. Midale- 
ditch) 162 
Perſonalty was given to truſtees, to pay the 
| dividends to A. (one of the teſtator's chil- 
dren,) at twenty eight, or marriage with 
| conſent; and in caſe any of the children 
ſhould die before their ſhares became due, 
the ſhare to go to the reſt of the children, | 
and their iſſue per Stirpes: A. married | 
without conſent, and died under twenty-eight, 
leaving a child; the portion did not wve/?, 
but, the teftator having five children, held 
that one fifth veſted in A's child, and it 
was decreed to her father as her repreſen- 
tative ( Hemmings v. unkey) 303 
Bequeſts of 3 per cent. annuities to the ex- 
ecutors, to the uſe of A. and her daughter 
B. and the longer liver of them, then to the 
iſſue of B. (if he ſhould have any ſuch) if 
not, to the uſe of C. till he ſhould come of 
age, C. died living B., the fund veſted in 
C. and the truſt is only the mode (Atbinſan 
v. Paice) 91 
Bequeſt of the reſidue of perſonalty to teſtator's 
wife for life; if ſhe die without iſſue, to the 
teſtator's two brothers, or if one of them be 
dead, then to the ſurvivor; both the brothers] 
died, living the wife: This is an execu- 


7 X | tory ; 


1 - — e 
> —— 


tory deviſe væſled in both, and tranſmiſſible | 


to the executor of the ſurvivor (Barnes v. 
Allen) 1 Page 181 

Deviſe to A. (after death or marriage of the 
teſtator's wife,) charged with 100/. to B. 
who died during the life of the wife, the 
legacy veſted, and was tranſmiſſible (Godwin 
v. Munday) 191 

The eſtate was deviſed to teſtator's wife for 
life, and, if there ſhould be no iſſue between 
them, then to A. charged with two ſums 


to B. and C. afterwards B. being dead, 


the teſtator by codicil, ordered that legacy 


to be paid to C. and D: C. died in the life- 
time of the wife; the legacy was veſted and 
tranſmiſſible ( Killet v. Dawſon) 3 


See 47. unſtal v. Bracken ibid. n. 


The teſtator gave the uſe of 8001. to his wife 


for life, and, after her deceaſe, diſpoſed of 
part of the principal, he then gave to 4. 
100/. A. died, living the wife, this legacy 


to A. veſted in him (Montbouſe v. Holme) 


298 

Teſtator gave 201. each, to the children of 
A. (after the death of annuitants) the lega- 
cies veſted in all the children born, and 
alſo in one born after the death of the teſ- 
tator, but during the life of the ſurviving 
annuitant (Attorney General v. Criſpin 386 


Bequeſt of 1000/7. to teſtator's ſiſter; and in 


caſe of her demiſe, 8001. to A. and 201. to 
B. the ſiſter has a life eſtate on: y with veſt- 
ed remainders in A. and B. in the propor- 
tions (Billing v. Sandom) 392 
Bequeſt of all the teſtator's eſtate to his 
wife; in caſe of death happening to her, his 
executors to take care of the whole for 
his daughter, the wife has an eſtate for 
life with a veſted remainder in the daugh- 
ter (Nowlan v. Niligan) £480 
26. D., by a codicil, gave 1000. to IL. for 
life, ande in caſe: he had no children to 
revert to Vs. children: A daughter of 
IV. who was alive at the time of the codi- 
cil made, but died before V, had a veſted 
intereſt, which was held tranſmiſſible 


to her repreſentatives (Deviſme v. Mello 


337 


See LEGACY. 


A TABLE OF PRINCIPAL MATTERS. 


W. 
WAS T E. 


Upon motion for injunction to ſtay waſte, 
a particular title muſt be ſhewn (7/þitelegg 
v. Whitelegg) Page 57 

Deviſe of lands to be ſold, and other lands 
to be purchaſed, in which 4. ſhould he 
tenant for {ife without impeachment of 
waſte; the rents and profits of the eſtates 
to be fold, to be to the uſe of the per- 
ſons who would be entitled to thoſe of 
the eſtates to be purchaſed: The tenant 
for life cannot cut down timber on the 
land to be fold (Plymouth v. Archer) 

159 

A. by will, made his wife tenant for life; by 
codicil he gave her permiſſion to cut tim. 
ber during widowhood at ſeaſonable times: 
She ſhall be reſtrained from cutting orna- 
mental or immature timber (Charmberlyne 
v. Dummer) 1606 


WI F E., 


See BARON and FEME. 


WI LI. 


A will being atteſted by the witneſſes, where 
the teſtatrix could ſee them through tz 
windows of ber carriage, and of the attor- 
rey's office, is a good atteſtation in her 
preſence (Cafſon v. Dade) | 7 

A will, made under a power, not attc{i«(to 
paſs real eſtate, is a good execution of the 


power, as to tae perſonalty (DF v. Dan 
zell) 147 


/ 


See Drviss, LEGAcy, PowER, Ec. 


WITNESS 


Not to be re-examined before a Maſter, as to 
matter to which he has been examined in 
chief, but by order (Sawyer v. Bowuy'r) 

| | 388 
+Examined before hearing, not to be exa- 
mined on a commiſſion without order (Hau- 


Zhan v. Lloyd) ib. n. 
WRIT 


A TABLE OF PRINCIPAL MATTERS. 


WRIT of A/lance. 


After an order to the tenant in poſſeſſion to 
deliver up the poſſeſſion to a purchaſer, ſer- 
vice of a writ of execution of that order, at- 
tachment, and injunction perſonally ſerved, 
and afidavit of the facts and of diſobe- 
dience, a writ of aſfiſtance ſhall iſſue ( Dove 
v. Dove) Page 375 


| 


WRIT of ne exeat regno 


Shall not iſſue where there has been a pay- 
ment of the debt in Carolina, in paper 
currency, which, at that time, was a legal 
payment, though an ordinance has been 
ſince made decrying it (Anon) Page 763 


ERRATA. 


— 
— | 


1 RU TA 


In the ADDRESS prefixed to this EDITION, 


I. 5. for even“ read *ever.” 


In the BODY of the WORK. 


Page 4. laſt line, for Dacoſta v. Villa-real” read © Villa-real v. Lord Galway.” 
111. I. 8. from the bottom,—the A/eriſt ought to be after * Young Man” 
in the next line. 
124. r Haneington” read © Hanington.“ | 
144. Note, read © according to the doctrine of this caſe ſeveral others have 


been determined.“ | 
199. laſt line of the Marginal Abridgment, for © Truſtee” read © Tenant,” 


In the APPENDIX. 


409. I. 17. for * Malrabar v. Malrabar” read “ Mallabar v. - Mallabar,” 
536. 1. 6. for 384 read * qo.” 


16. for © Frevin” = 6 F rewin.“ 
24. 4 « 2 Wms. 279.“ 


An, 
* 
* . « 
» In ® ug, 
7 . — 
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P * 


